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REPORTS  OF  CASES 

HEARD  AND  DETERMINED 

BY  THE 

JUDICIAL    COxMMITTEE 

AND   THE 

LORDS   OF    THE    PRIVY    COUNCIL, 

ON  APPEAL  FROM  THE  SUPREME  AND  SUDDER 
DEWANNY  COURTS,  IN  THE  EAST  INDIES. 


GooROOCHURN  Sein  -         -         -     Appellant y 

AND 

Eadanauth  Sein  and  others  -     Respondents.* 

On   appeal  from    the  Supreme    Court   at   Calcutta. 

_^FTEE  this  case  was   set   down  for  hearing,  intelli-    15th  June, 
gence   reached   this  country   just  before  the  day  ap-        ^^^^■ 

After  an 
*  Present :  The  Right  Hon.  Dr.  Lu.shington,  the  Right  Hon.    ^XS^hS 
The  Lord  Justice  Knight  Bruce,  the  Right  Hon .  Sii"  Edward  Ryan,   been  setdown 
the  Right  Hon.  The  Lord  Justice  Turner,  and  the  Right  Hon.   for  hearing, 
Sir  AViUiam  H.  Maule.  inteUigence 

reached  Eng- 
land shortly 
before  the  day  appointed  for  the  hearing,  that  the  Appellant  had  been 
adjudged  an  Insolvent  under  the  Indian  Insolvent  Act,  11th  Vict., a.  21. 
Upon  the  appeal  being  opened,  the  Court  postponed  the  hearing  for 
six  months,  to  enable  the  Official  Assignee  in  Insolvency  at  Calcutta,  to 
revive  the  appeal  and  prosecute  the  same  ;  and,  in  default,  the  appeal 
to  be  dismissed  ;  and  directed  the  Respondents  to  serve  the  Official 
Assignee  in  India  v?ith  such  notice. 

No  steps  having  been  taken  by  the  Official  Assignee  within  the  time 
limited  for  prosecution,  then-  Lordships  refused  a  further  extension  of 
time,  and  dismissed  the  appeal. 
YOL.    YII.  ^ 
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1857.        pointed  for  hearing,  that   the  Appellant  had   been  de- 
GoJRomnu.RN   Glared  an  Insolvent    under   the   provisions   of  the  In- 
^l]""        dian  Insolvent  Act,  11th  VicL,  c.   21,  and  that  by  an 
Rapanauth   Order  of  the  Court  for  the  relief  of  Insolvent  debtors 
at  Calcutta,  dated  the  25th  of    February,   1857,  the 
estate  and  effects  of  the  Appellant  were  vested   in  the- 
Official  Assignee  of  that  Court.     The  fact  of   the   in- 
solvency of  the  Appellant,    and  the   vesting   of   his 
estate,   was  verified  by    an    affidavit  of  the  Eespon- 
dents'    agents   in    the    appeal.     Xo     communication 
from  the  Official  Assignee  of  the  Insolvent   Court  at 
Calcutta  had  been  received  at  the  Council  Office. 

Mr.  R.  Palmer ,  Q.    C,    and  Mr.  Lcitk,    for   the 
Appellant^ 

Offered  to  proceed  with  the  appeal,  if  the  Court  would 
permit  the  hearing. 

My. ^  Bolt,  Q.  C,  and  Mr.  W.   Knox  Wigram^  for 
the  Respondents, 

Submitted  that  the  Court  had  no  authority  to  bind 
the  Official  Assignee  in  Insolvency,  in  his  absence,  by 
any  Order  they  might  make  in  the  appeal. — [The  Lord 
Justice  Knight  Bruce :  We  have  no  authority.] — 
That  being  so,  we  then  ask  that  the  appeal  be  revived 
within  a  reasonable  time  by  the  Official  Assignee  in 
Insolvency,  or  that  the  same  be  dismissed   with  costs. 

The  Lord  Justice  Knight  Bruce  : 

It  is  impossible  to  make  an  Order  binding,  in  his 
absence,  the  Official  Assignee  in  Insolvency  at  Cal- 
cutta ;  therefore,  their  Lordships  cannot  now  enter 
into  the  merits  of  the  appeal.  The  course  their 
Lordships  will  pursue  is  this  :  to  let  the  appeal  stand 
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over  for  a  limited  time ;  the  Eespondents  to   serve     ^^f^^ 
the  Official  Assii'iiee  in  Insolvency  with  notice,   that  GooRoocHUE>f 
unless  the  appeal  be  eitectually  revived,   so  as  to  be  «,. 

ripe  for  hearing  at  the  sittings  of  this  Court  in  Fe-  ^"^""sEm!™ 
hniary  next,  it  will  be  dismissed  with  costs  ;  liberty 
being  given  to  the  Official  Assignee  in  Insolvency  to 
take  such  steps  as  he  may  be  advised. 

By  the  Order  made  thereon,  it  was  directed  that 
the  hearing  of  the  appeal  should  stand  over  till  the 
sittings  of  the  Judicial  Committee  after  Hilary  Term, 
1858,  in  order  that  notice  should  be  served  by  the 
Eespondents  on  the  Official  Assignee  of  the  Court 
for  relief  of  Insolvent  debtors  at  Calcutta^  and,  that  the 
Official  Assignee  should  be  at  liberty  to  take  such  pro- 
ceedings as  he  might  be  advised  therein,  in  default  of 
which  their  Lordships  would  dismiss  the  appeal. 

This  order  was  served  on  the  8th  of  August,  1857, 
upon  tho  Official  Assignee  at  Calcutta,  but  no  steps 
were  taken  by  him  to  revive  and  prosecute  the  ap- 
peal. 

Mr.  R.  Palmer,  Q.  C, 

lN"ow  moved  on  behalf  of  the  Appellant  for  an  ex- 
tension of  the  time  for  reviving  the  appeal.  The 
application  was  supported  by  an  affidavit  of  the  Ap- 
pellant's agent  in  London,  stating,  that  there  was  a 
prospect  of  the  Appellant  arranging  with  his  creditors 
so  as  to  supersede  the  adjudication  of  insolvency. 

Mr.  Rolt^  Q.  C,  in  opposition.   . 

The  delay  has  already  been  prejudicial  to  the  Ee- 
spondents. The  Official  Assignee  in  Insolvency  has 
been  served  with  notice  so  long  back  as  the  8th  of 
August  last,  but  he  does  not  appear,  or  ask  for   time. 
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1857.        The  Order  of  the  Court  made^in  June  was  conclusive 

GooRoocHURN  tliat  tho  appcal  was  to  be  revived  by   this  sitting,   or 

V.  in  default  to  be  dismissed. 

Eadanauth 

Sein.  The  Lord  Justice  Knight  Bruce  : 

It  was  clearly  understood  at  the  last  sittings,  that 
the  Appellant  was  in  no  circumstances  to  be  heard. 
Justice  to  the  Eespondents  requires  that  there  should 
be  no  further  delay.  The  Official  Assignee  in  Insol- 
vency has  been  served  with  notice  so  long  ago  as 
August  last,  but  has  not  revived  or  even  appeared 
here.  The  appeal  must  be  dismissed,  but  each  party 
must  pay  their  own  costs. 


Sree   Mutty  Brindasoondery   Dos-)   ,       „     , 
!_  see,    and    Muddoosoodun  Ghose-  )    ^^  ^ 


AND 


Eooderpersaud  Mookerjee,  and  j  j^^         j,^t,^^ 
others         -         -         -         -     ) 

On  appeal  from  the  Supreme  Court  at  Calcutta. 

26th  &  27tli  The    question   in   this   appeal  arose  on  a  general 

NovvJ^o7.    (jen^^i^i-er  of  the  Eespondents  to   a  Bill  filed  by  the 

Where  a     Appellants,  on  the  equity  side  of  the  Supreme  Court. 

long  lapse  of 

ri^M  to  sue^  *  Present :  The  Eight  Hon.  The  Lord  Justice  Knight  Bruce, 

arose,  appears  ^q  Eioht  Hon.  T.  Pemberton  Leigh,  the  Eight  Hon.  Sir  Edward 

of  the  Bilt'^  Evan,  Ind  the  Eight  Hon.  The  Lord  Justice  Tui-ner. 

there's  no  statutory  bar,  it  may  be  met  by  demurrer  ;  but  to  entitle  the 
Defendant  to  demur  to  the  Bill  instead  of  putting  m  an  answer,  the 
case  must  be  perfectly  clear. 
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I 


ROODERPER- 

SAUD 
MOOKERJEE 

and  otliers. 


The  Bill  stated  the  details  of  former  proceedings  in  ^8^"^- 
equity,  commencing  in  the  year  1810,  and  terminating  SeeeMutty 
by  a  second  decree,  on  further  directions,  in  the  year  DERY^osrEE 
1853.  From  the  statements  in  the  Bill  it  appeared, 
that  the  object  of  the  litigation  was  for  the  division  of 
the  joint  estate  of  a  Hindoo  family,  which,  in  1805, 
consisted  of  two  brothers,  named  KistnocJmnder  Paul 
Choivdrij  and  Sumhoochimder  Paul  Chowdnj,  and  the 
son,  Buddinauth  Paid  Clioiodnj^  of  a  deceased  brother, 
named  Ramneedy  Paul  Chowdry.  Buddinauth  Paul 
Choivdry  was  the  Plaintiif  in  this  original  litigation. 
The  two  brothers  had  both  died  before  the  com- 
mencement of  the  suit,  each  leaving  children  who 
were  the  original  Defendants  to  the  suit.  Two  of 
the  children  of  Kistnochunder  Paul  Choivdry,  named 
Prcmchunder  Paul  Chowdry  and  Isserchunder  Paul 
Chowdry,  defended  separately,  and,  after  their  answer 
to  the  Bill  was  put  in,  a  settlement  and  release  of  all 
claims,  dated  the  29th  of  March,  181  J,  was  come  to 
between  them  and  Buddinauth  Paul  Chcudry,  the 
Plaintiff,  in  consideration  of  the  sum  of  Es.  49,000, 
paid  by  them  to  the  Plaintiff.     They,  and  their  repre- 

Disputes  arose  in  a  joint  Hindoo  family,  and  a  suit  was  broizo-ht 
m  1810  m  the  Supreme  Court,  to  ascertain  the  respective  rights  of  the 
members  of  the  family  in  the  joint  estate.  In  1 8 1 1 ,  a  compromise  was 
entered  mto  by  two  of  the  defendants,  members  of  the  family  and  tho 
Plamtiff,  who  executed  a  release  to  them.  The  litigation  of'  the  suit 
contmued,  and,  m  1820,  these  two  Defendants  were  allowed  by  the  Court 
to  rely  upon  the  release,  and  the  Plaintiff  to  impeach  it  •  but  it  did  not 
appear  that  therelease  had  ever  been  the  subjectof  adjudication  In  1853 
the  causewashearduponfurther  direction,  when  a  considerable  sum  was 
found  to  be  due  to  the  then  Plaintiff,  by  one  of  the  Defendants  so  released 
m  1811,  by  the  original  Plamtiff  Upon  a  Bill  filed  by  the  representa- 
tivesof  one  of  these  Defendants.settmg  up  the  release,  which  was  charged 
by  the  Bill  not  to  have  been  at  issue  in  the  previous  litigation,  a  demur- 
rer was  filed  for  want  of  equity,  and  allowed  by  the  SuperemeCourt.  Such 
demurrer  overruled  upon  appeal,  as  it  was  not  clear  by  the  Billthatthe 
length  of  time  from  the  date  of  the  release  operated  as  a  bar  to  the 
relief  sought,  so  as  to  allow  of  suchademm-rer.  Liberty,  however, was 
allowed  to  the  demurring  Defendants  to  insist  upon  the  same  ground  of 
defence  by  answer,  and  no  costs  given 
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liioi.  scntativcs  after  their  respective  deaths,  were,  however, 
SrekMvtty  kept  before  the  Court  in  the  original  litigation,  and  the 
dektDossee  settlement  and  release  were  stated  on  their  behalf  in 
an  answer  to  one  of  the  many  Bills  of  Eevivor,  and 
8AUD  supplemental  Bills,  in  the  suit;  and  by  a  Decree,  dated 
and  others.  ^^^^  l'2ih.  of  December,  1820,  after  directing  [Inter  alia) 
accounts  of  the  joint  estate,  liberty  was  given  to 
these  Defendants  to  rely  on  the  release  of  Buddlnauth 
Paul  ChoivJry,  with  liberty  also  to  Biiddiaauth  Paul 
Chowdnj  to  impeach  it.  Afterwards,  in  the  year 
1825,  on  the  occasion  of  another  supplemental  Bill  by 
Budduiauth  Paul  Ghowdry,  the  release  was  pleaded  in 
bar  by  Isscrchunder  Paul  Choivdrfj,  and  the  representa- 
tives of  Premckunder  Paul  Choivdru^  who  was  then  dead. 
This  plea  was  overruled.  The  Master's  report  was 
made  in  1817,  and  confirmed ;  and  the  decree  on 
further  directions  was  made  in  1850,  whereby  the 
rights  of  Buddinauth  Paul  Choivdrij  in  the  joint  estate, 
as  found  by  the  Master's  report,  were  declared,  and 
an  account  of  his  share  with  interest  directed,  and 
also  a  partition  of  the  immovable  estate.  A  further 
report  was  made  in  1853,  and,  afterwards,  on  the 
1st  of  April,  1853,  a  second  decree  on  further  direc- 
tions, was  made  by  the  Court,  by  which  considerable 
sums  were  ordered  to  be  paid  by  the  Defendants, 
including  the  representatives  of  PrcmcJumder  Paul 
Chowdry  and  Isserchunder  Paul  Chowdnj,  to  the  repre- 
sentatives of  Buddinauth  Paul  Chowdry,  the  Plaintiff, 
who  had  in  the  meantime  died ;  and  proceedings  were 
afterwards  taken  to  enforce  this  Decree. 

In  consequence  thereof,  the  Bill  which  gave  rise  to 
the  present  appeal  was  filed  on  the  2nd  of  March, 
1854,  by  the  representatives  of,  or  parties  claiming 
under,  Isscrchunder  Paul  Choivdry,  one  of  the  original 
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Defeiulauts   claiming   under    the   release,    and,    after       ^^^^ 
stating  the  proceedings  in  the  former  litigation   and  SreeMutti 
the  facts  above  detailed,  the  Bill  set  up  the  agree-  derVdosseg 
ment  and  release  of  the  29  th  of  March,  1811,  charg-  jiQQ^J;jpgjj. 
ing  to  the  eifect  that  the  release  was  a  valid  and  sub-        baud 
sisting  release,  and  had  not  been  pronounced   upon    a^^  others, 
or  referred  to  in  any  of  the   Orders  or  Decrees  of 
the  Supreme  Court,  except  that  of  the  12th  of  De- 
cember,  1820,  and  that  the  Plaintiffs,  as   Executrix 
and  Executor,  were  entitled  to  the  benefit  of  it,  and 
praying,    in    substance,    that   the    Plaintiffs    in   the 
original  litigation  might  not  have  execution  of  their 
decree  against  the  Plaintiffs  in  the  present  suit,  or 
against  any  other  party  in  respect   of  anything  re- 
leased by  Buddinauth  Paid  Choivdry,   by  the  release, 
and  that  an  injunction  might  be   granted  to   restrain 
the  execution  of  the  Decree  contrary  to  the  effect  of 
such  release. 

The  Eespoudents,  the  representatives  of  Buddi- 
nauth Paid  Choivdry,  filed  a  general  demurrer  to  this 
Bill,  for  want  of  equity,  and  also  because  the  Bill  was 
altogether  novel  and  unprecedented,  and  was  filed  con- 
trary to  the  course  and  practice  of  the  Court,  and  was 
defective  in  form  as  well  as  substance,  being  neither 
a  Bill  of  Eeview  nor  a  Bill  in  nature  of  a  Bill  of 
Keview,  nor  a  Bill  of  Supplement,  and  yet  seeking  to 
restrain  the  effect  of  Decrees  and  Orders  made  in 
former  suits  therein  referred  to,  and  to  set  those 
Orders  and  Decrees  aside. 

The  demurrer  came  on  for  argument  on  the  7th 
of  A2-)rU,  1854,  when  the  same  was  allowed  by 
the  Supreme  Court,  with  costs.  Against  the  Order 
allowing  the  demurrer,  the  present  appeal  was 
brought. 
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1857.  Mr.   R.   Palmer,   Q.   C,   and  Mr.  Leith,  for  the 

Sree  Mutty  Appellants. 

Brindasoon- 

DiiRYDossEt:       The  demnrrer  ought  to  have   been  disallowed,  and 

EooDERPER-  ^^^  Defendants   made  either  to  answer    or  put  in  a 

SAUD        plea  to  the  Bill.     The  facts  stated  and  charsred  by  the 

MOOKERJEE      ^  .  . 

and  others.  13illj  disclosed  a  case  which  entitled  the  Appellants 
to  the  relief  prayed,  and  it  was  for  the  Defendants 
to  answer  and  to  explain  any  facts  relating  to  the  re- 
lease which  might  not  appear  upon  the  Bill.  In 
Bainhrigge  v.  Baddehj  (a),  there  was  great  delay  on 
the  part  of  the  Plaintiff,  but  the  Master  of  the  Rolls 
held  that  the  Plaintiff  was  not  thereby  deprived  of 
any  right  he  might  have.  The  Bill  in  this  case  is 
to  establish  the  release  and  settlement  executed  in 
1811,  and  there  is  no  bar  to  the  Plaintiff's  rights. 
The  Bill  was  properly  framed  according  to  the  prin- 
ciples and  practice  of  equity  pleading  in  the  Supreme 
Court  at  Calcutta. 

Mr.  Bolt,  Q.  C,  Mr.  Rogers,  and  Mr.  W.  Jervis, 
for  the  Eespondents. 

jN'o  case  is  shown  by  the  Bill  to  entitle  the  Appel- 
lants to  any  relief  in  equity  against  the  Respondents. 
The  alleged  release  and  settlement  was  dealt  with  by 
the  Supreme  Court  in  the  former  litigation,  and  it 
must  be  presumed  that  the  rights  of  all  litigant 
parties  in  any  way  depending  thereon,  were  finally 
determined  by  the  Court  in  that  litigation.  The 
release  upon  which  the  Appellants  rely,  is  by  the  Bill 
alleged  to  have  been  executed  more  than  forty  years 
ago  :  if,  therefore,  the  questions  arising  thereon  have 
not  been  fully  and  finally   determined,  the  Appellants 

(a)  13  Beav.  355.     (Reversed  on  appeal,  3,  Mac.  &  Gor.  413.) 
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have   lost   all   right  to  relief  in  respect  thereof,  by       ^^J^ 
lapse  of    time,    laches,    and   acquiescence.     But   the  SreeMuttt 
Bill  is  altogether  novel    and    unprecedented,  and  is  deryDossee 
contrary  to  the    practice  of  Courts  of  Equity,  and  in   ^qopekpek- 
any  view  of  the  cases  no  such  relief  as  prayed  for  can         baud 
be  had.  The  Bill  seeks  to  reverse  oi*  vary  the  effect  of    and  others. 
Decrees  and  Orders  in  former  suits   and  proceedings, 
and  yet  it  is  neither  a  Bill   of  Supplement  nor  a  Bill 
of  Eeview,  nor  a    Bill    in  the  nature    of    a    Bill  of 
Eeview.     The   demurrer,   therefore,  was  properly  al^ 
lowed  by  the  Court  below. 

Judgment  was  delivered  by  I 

The  Lord  Justice  Knight  Bruce* 

This  is  a  question  of  allowing  or  overruling  a 
demurrer  to  a  Bill.  The  Bill  was  filed  in  1854,  by 
the  executors  of  a  Hindoo,  named  Lsserchimder  Paul 
Chowdrij,  and  the  story  which  it  tells  is  in  effect  this, 
that  in  or  before  the  year  1810,  disputes  arose  in  a 
numerous  and  wealthy  family  of  Hindoos,  concerning 
the  division  and  amount  of  a  large  property,  and  the 
accounts  connected  with  it.  The  disputes  produced 
a  suit,  in  which  the  Plaintiff  was  Buddinaiith  Paul 
Chowdry^  a  member  of  the  family  :  the  Defendants 
were  many.  Two  among  them  became  desirous  of 
settling  the  matter,  either  generally,  or  so  far  at  least 
as  they  were  concerned,  with  the  Plaintiff,  and  in  the 
year  1811,  a  compromise  was  negotiated  and  an-anged 
on  the  terms  of  paying  the  Plaintiff  Es.  49,000,  and 
giving  him  certain  other  benefits  which  it  is  not 
necessary  to  specify,  in  exchange  for  a  general  release 
to  be  executed  by  him ;  and  in  that  year  the  sum 
of  Es.  49,000  was  accordingly  paid  by  the  compro- 
mising   Defendants    to   the   Plaintiff,    who  thereupon 

TOL.  vii.  B 
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-if^Il-      executed  a  release    to    them.     The    suit    appears  to 
Srf.e  Mutty  have  continued  ;  deaths  from  time  to  time  happened 
deryDossee  (^^  *^ey  were   likely    to   happen    among    so  great  a 
*'•  number  of  persons),  and  a  Bill  of  Eevivor,  or  Revivor 

6AUD  and  Supplement,  having  been  filed  in  or  shortly  before 
aud  others.  ^^^^  J^^^'  1819,  Siimhoochunder  Paul  Choivdry  and 
Isserchunder  Paul  Choivdry ^  who  were  released  by  the 
instrument  of  release,  if  valid  and  effectual,  and  of 
whom  the  latter  is  repi-eseuted  by  the  Appellants 
now  before  us,  in  answering  that  Bill,  stated  and 
relied  upon  the  release  of  1811,  as  a  bar,  or  as  bind- 
ing the  Plaintiff. 

In  the  following  year  the  cause  was  heard.  By  the 
Decree,  certain  directions  were  given  and  accounts 
ordered ;  among  which  directions  it  was,  with  refer- 
ence to  the  release  already  mentioned  (it  having  been 
proved  in  the  cause),  provided  that  the  Defendants 
should  be  at  liberty  to  rely  on  the  release  before  the 
Master,  and  that  Buddimmth  Paul  Choivdry  should 
be  at  liberty  to  impeach  before  the  Master  the  validity 
of  it. 

Nothing  more  is  heard  of  the  cause  until  the  year 
1825,  when  another  death,  or  more  deaths,  having 
happened  in  the  ordinary  course  of  humanity,  a  plea 
was  put  in  by  Isserchunder  Paid  Choivdry^  alleging 
the  release  as  a  ground  why  the  suit  should  not  be 
prosecuted.  That  plea  was  (and  probably  with  pro- 
priety) overruled ;  there  were  numerous  Defendants 
before  the  Court,  and  it  might  have  been  essential 
to  justice  among  them  all,  that  Isserchunder  Paul 
Choivdry^  whether  released  or  not  released  by  the 
Plaintiff',  should  remain  on  the  record.  That  plea 
contains  the  last  that  we  know  or  hear  of  the  release : 
but  after  the  lapse  of  nearly  half  a   century,  a  report 
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is  obtained  iu  the    cause,    dated   in    Fehruarij^    1847,       J^^ 
which  report,  so  far  as  the  Bill  before  us  states,  and  Sree  Mutty 
so  far  as  we  know,   is  absolutely   silent  with  respect  deryDossee 
to  the  release,    notwithstanding    the   direction,   or   at  p^Q^jj^i^p^j^. 
least   permission,     concerning     it,     contained   in   the        saud 
Decree  made  more  than  twenty -six  years  before,  which    j^njj  others, 
had  produced  the  report ;  a  report    confirmed   in   the 
month  of  Juhj^  1847.     The  cause  is  heard   on  further 
directions  in  the  month  of  August^  1850.  Still  nothing 
is  said  of  the  release  ;  the  Order  on    further  directions 
being  just  such  an  Order  as    would  have   been   made 
if  the  release  had  never  existed.       This    Order,    as    I 
understand,  sends  the  matter,   or  part  of  the  matter 
(of   course  not    the  release),    again    to    the    Master, 
which  produces  a  further   report   in  February^    1853. 
Still  he  was  silent  as  to    the  release.      The    case  was 
again  heard    on    further    directions   in   the  month  of 
April^  1853  ;  the  result  being,  that  a  considerable  sum 
is  found  due  to  the  original  Plaintiff,  or  his  representa- 
tives, and  directed  to  be  paid  by   various  Defendants, 
mahidimg  Isserchimder  Paul  Choivdry^  or  those   repre-     , 
senting  his  estate ;   against   whom  execution    appears 
to  have  been    issued  accordingl}-.       Whereupon   this 
Bill  was  filed,   stating  circumstances  previous  to   the 
release,  and  (among  other  allegations)  containing  this 
charge :  "  Your  oratrix  and    orator    charge,   that   the 
instrument  of  release  signed  and  sealed  by  Buddinauth 
Paid  Choiodrij^  and   delivered    to   Fremchmider   Paid 
Chou'dry  and    Isserclmnder   Paid    Chowdry^    as  afore- 
said, is  a   valid  and   subsisting   release,    and   has   in 
no  way  become  void  or  vacated,   set   aside  or   cancel- 
led ;  and  that  your  oratrix  and  orator,  as  the   surviv- 
ing executrix  and  executor  as  aforesaid,    are   entitled 
to  the  full  benefit  and   advantage   thereof,    and   to, 
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1857.       have  the  same  carried  iuto  effect.     And   your    oratrix 

Seek  Mutty  and  orator  further   charge,    that    the  release,    though 

deuVdosske  ''i^t^i'  the  original  cause  was   at   issue  it   was  set   up 

^-  and  relied  upon   by   Isserchunder   Paul  Chowdru  and 

ROODERPER-  -n        1    i~n  7  •        ii       •  1  -r.-ii 

3ACD  Joijnarmn  Jraul  Vhoivary^  in  their  answer  to  the  ±>ill 
^rotheS"  ^^  Eivivor  and  Supplement  filed  by  Buddinauth  Paul 
Choivdry,  on  the  death  of  Premchunder  Paid  Chow- 
dry,  was  not  a  matter  in  issue  in  the  original,  revived, 
and  supplemental  suits ;  or  if  in  issue  at  all  in  the 
suits,  was  in  issue  only  as  to  the  right  to  revive  the 
suit  against  Isserchunder  Paul  Chowdri/  and  Joynarain 
Paid  Chotvdry  by  the  Bill  of  Eivivor  of  Buddinauth 
Paul  Chotvdry,  or  the  supplemental  matter  thereof. 
And  your  oratrix  and  omtor  charge,  that  the  release 
was  never  pronounced  upon,  nor  the  validity  or  in- 
validity or  effect  thereof  decided  by  this  Honourable 
Court,  nor  is  the  release  mentioned  in  any  of  the 
Orders  or  Decrees  of  this  Honourable  Court  in  the 
suits,  except  in  the  Decree  hereinbefore  mentioned, 
bearing  date  12th  day  of  December,  1820,  whereby 
liberty  was  given  to  Isserchunder  Paul  Chotvdry  and 
Joynarain  Paul  Choivdry  to  rely  thereon,  as  evidence 
before  the  Master." 

To  this  Bill  the  demurrer  before  us  has  been  filed, 
and  the  question  is,  whether  a  case  has  been  stated 
by  the  Bill,  requiring  to  be  met  by  plea  or  answer  ; 
a  question  in  some  degree  embarrassing,  if  not  dis- 
tressing. Litigation  has  been  existing  in  this  family 
for  very  nearly  half  a  century.  All  the  original  parties, 
I  believe,  are  dead,  and  it  is  impossible,  I  think,  to 
read  these  papers,  without  being  impressed  with  an 
opinion  of  the  probability  that  much  of  what  is  im- 
portant to  the  case  is  kept  back,  and  that  those  who 
have  to  deal  with  the  record  in  its  actual  shape  must 
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be  dealing  with  less  than  half  of  the  merits.     Still,        ^^^''■ 
as   Mr.   Palmer  has  said,   this    may,   in   a   sense,    be  SrekMutty 
through   the   act  of   the   demurring   Defendants,    who  dkryDossee 
may  be  said   to  prevent  the   whole  story  from  appear-  ^      *-■• 

•'  ^  ''  '-  '-  EOODERPER- 

ing,^  if  now  it  does  not  appear.  We  cannot  say  that  saqd 
they  are  much,  if  at  all,  to  blame  for  desiring  that  a  and^theS^ 
term  should  be  put  as  speedily  as  possible  to  a  litiga- 
tion which,  at  so  exhausting  an  expense,  has  lasted  so 
many  years.  Still,  however,  if  the  case  upon  the 
Bill  is  one  requiring  a  plea  or  an  answer,  a  pica  or  an 
answer  there  must  be ;  and  theii-  Lordships,  almost 
with  regret,  find  themselves  obliged  to  come  to  that 
conclusion  r  a  conclusion  as  to  which  they  would 
possibly  have  felt  even  more  unwillingness  than 
they  do,  had  they  been  informed  of  the  reasons, 
upon  which  the  Judges  of  the  Supreme  Court  pro- 
ceeded in  allowing  the  demurrer.  They  have  been 
unable,  however,  to  procure  from  either  side,  or 
from  any  quarter,  a  statement  of  \vhat  those  reasons^ 
were. 

The  first  point  on  which  reliance  has  been  placed 
by  the  Defendants  in  support  of  the  demurrer  is,,  the 
length  of  time  that  has  elapsed  since  the  transaction^, 
of  1811,  coupled  with  the  other  circumstances  ap-^ 
pearing  on  the  Bill ;  and  it  is  unquestionably  true, 
that  there  are  cases  in  which  length  of  time,  the  lapse- 
of  time  appearing  on  the  Bill  since  the  right  to  sue 
arose,  may  be  effectual  in  favour  of  Defendants  on  a 
demurrer :  but  such  oases,  especially  where  the  bar  is- 
not  statutory,  as  here  it  is  not  statutory,  must  be  per- 
fectly clear. 

Their  Lordships  are  of  opinion^  that  it  is  not  so- 
clear  upon  this  Bill  that  time  has  operated  as  a  bar, 
as  to  render  it  right  to  allow  the  demurrer  on  such 
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1S5T.  a  ground ;  especially  (and  what  I  am  now  about 
SuER  Mi-TTY  to  say  belongs  also  to  the  rest  of  the  case),  as  the 
deryDossee  I'clease  was  brought  under  the  attention  of  the  Master 
^  '  ^-  by  the  Court,  at  least  so  far  as  the  Court  could  do  it 

EOODERPER-       \  .  .  .  . 

SAUD  Without  the  intervention  of  the  parties  in  the  Master  s 
and  others.^  office.  -So  far  as  this  record  shows,  it  is  not  after- 
wards noticed ;  a  circumstance  to  be  possibly  ac- 
counted for  in  this  way — that  the  presence  of  the 
released  Defendants  might  have  been  reasonably  con- 
sidered necessary  to  the  obtaining  of  justice  between 
the  Plaintiff  and  the  other  Defendants,  so  as  to  delay 
the  practical  operation  of  the  release  until  the  con- 
elusion  of  the  cause. 

The  next  point  was,  that  the  invalidity  of  the  re- 
lease must  be  regarded  as  having  been  adjudicated  by 
reason  of  the  long  silence  in  these  procedings  on  the 
subject,  and  the  absence  of  notice  of  it  in  the  first 
report.  Their  Lordships  are  of  opinion  that,  as  far 
as  at  present  appears,  it  would  be  unsafe  to  ascribe 
that  effect  to  the  proceedings  which  have  taken 
place  ;  and  that  mainly  for  the  reason  already  given, 
namelj",  that  justice,  as  between  the  Plaintiff  and  the 
Defendants  not  released,  and  among  all  the  Defen- 
dants, might  have  required  the  released  parties  to 
continue  to  the  end  of  the  cause,  an  end  (wonderful 
as  it  may  seem)  which  the  representatives  of  the 
original  parties  have  only  just  reached. 

The  third  point  raised  was,  that  a  new  Bill  was 
unnecessary,  and  was  superfluous ;  especially  by  rea- 
son of  the  reference  qr  permission  upon  the  subject 
of  the  release  contained  in  the  Decree. 

Their  Lordships,  however,  are  not  of  that  opinion  ; 
they  consider  that  it  is  at  least  very  ujicertain  whether, 
without  a  Bill,  cft'ect  could  be  given  to  the  release  for 
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any  purpose  useful  to  either  of  the  parties,  and  that        1857. 
if  the  Plaintiffs  (the  Appellants  here)  are   entitled   to  SreeMutty 
the  benefit  of  the  release,  the  proper  course  seems   to  J?!!,^,^7n'^'^°^" 
have  been  to  file  a  Bill  for  that  purpose.     Their  Lord-  ^■• 

ships,  thougli  impressed,  as  I  have  said,  with  a  belief  '  saub 
of  the  probability  that  ultim.ately  the  Appellants  may  S'otto." 
be  found  to  have  no  case,  and  impressed  with  a  strong 
suspicion  that  important  facts  remain  behind,  of 
which  no  knowledge,  no  information,  has  been  com- 
municated by  the  present  record,  still  think,  that  if 
the  Plaintiffs  will  insist  upon  having  this  Bill  met  by 
a  plea  or  an  answer,  they  are  entitled  to  do  so ;  but 
considering  the  great  length  of  time  which  has  been 
allowed  to  elapse,  considering  the  long  silence  on  the 
subject  of  the  release  in  the  proceedings,  considering 
that  in  effect  the  Bill  seems  almost  to  have  invited 
a  demurrer,  their  Lordships  think  that,  overruling 
the  demurrer,  they  should  do  so  expressly  without 
any  costs,  either  in  the  Supreme  Court  or  here,  and 
without  prejudice  to  the  right  of  the  demurring 
Defendants  to  insist  upon  the  same  ground  of  defence 
by  answer. 


H 
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Eanee  Hurrosoondree  1)ibiajH 

AND 

Rajah  Pran  Kishen  Sing  - 


Appellant^ 


liespondeti  t. 


"nth.  Dec, 
1857. 

RestoratioH 
'of  an  appeal 
allowed,  upon 
■condition  of 


On  appeal  from  the  Sudder  Detvanny  Admvlut,  Bengal, 

J.  HE  facts  relating  to  the  restoration  of  this  appeal 
are  reported  in  6  3Iooree^s  Bid.  App.  Cases,  p.  491.  A 
petition  was  now  presented  by  the  Respondent  to  dis- 
miss the  appeal.  The  petition  set  forth  that  six 
the  AppeUant  months  had  elapsed  since  the  date  of  the  Order  in 
^nfS'secu-  Council,  but  that    the    Appellant  had  not    complied 

rity  for  costs 
of  the  appeal. 
Six  months 
having  elapsed 
without  the 
Appellant 
having  lodged 
the  required 
security,  the 
Eespondent 
applied  to 
dismiss  the 
appeal  by 
reason  of  the 
non-perform- 
ance of  that 
condition.    As 
it  appeared 


with  the  terms  on  which  the  conditional  Order  restor- 
ing the  appeal  was  made,  and,  in  particular,  had  not 
given  such  security  for  costs  as  therein  prescribed,  or 
any  security  whatever,  and,  that  the  Appellant  had 
not  lodged  a  petition  of  appeal,  although  she  was  pro- 
ceeding with  the  printing  of  the  transcript,  and  thereby 
involving  the  Respondent  in  unnecessary  expense  and 
costs  before  any  petition  of  appeal  lodged,  or  security 
given.  This  petition  was  opposed  and  an  affidavit 
filed  by  the  Appellant's  agent,  setting  forth,  that  a 
petition  of  appeal  had  been  lately  lodged  and  that  the 
p^UaS'stlent  Pointing  was  going  on,  but  that  the  appeal  could  not 

was  in  daily 

funds  from  ^         *  Present :  The  Right  Hon.   Dr.  Lushington,  the  Eight   Hon. 
India,  the  The  Lord  Justice  Knight  Bruce,  the  Right  Hon.  T.  Pemberton 

theY ""'eE?   ^^^g^'  ^^^  ^^^  ^'^^^  ^°''-  "^^^  -^"'■'^  ^"'^^'''^  Turner. 

paying  costs 

of  the  day, 

ordered  to  stand  over  for  three  months,  for  the  Appellant  to  perform  that 

condition  :  in  failure  thereof  the  appeal  to  stand  dismissed. 
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be  heard  before  the  February  sittings  ;  that  he  had  not        ^'^'^~- 
yet  received  from  India  the    amount  of  the   securities  Ranee  Hur- 
required  to  be  lodged  in  the  Council    Office    for  costs,    %'™^'' 
&c.,  but  that  he  was  in  daily  expectation  of  receiving  v- 

^      '  J         i-  o    Rajah  Pran 

the  same.  kishbm  si^g 

Mr.    Leith^  for  the  Kespondent, 

Urged  tliat  there  was  no  excuse  for  the  delay  and 
non-compliance  with  the  Order  in  Council. 

Mr.  Wigram^  Q.  C,  for  the  Appellant, 

Submitted  that  there  had  been  no  real  delay,  and 
that  the  only  fault  arose  from  not  depositing  security, 
which  the  agent  of  the  Appellant  being  without  re- 
mittances, had  been  compelled  to  omit,  but  being  in 
daily  anticipation  of  receiving  funds,  that  omission 
would  be  immediately  supplied. 

The  Lord  Justice  Knight  Bruce  : 

In  the  circumstances,  we  think  that  the  Appellant  . 
should  have  three  months  more  time,  but  she  must  pay 
the  costs  of  this  application,  and  expedite  proceedings 
so  that  the  case  may  be  heard  at  the  sittings  in  February 
next.  A  peremptory  Order  will  be  made  that  the  appeal 
stand  dismissed,  unless  within  three  months  from  this 
day  the  security  be  perfected  as  previously  ordered. 

It  was,  therefore,  ordered  by  their  Lordships,  that 
the  costs  of  the  Eespondent  on  this  application  should 
be  forthwith  taxed  by  the  Registrar  of  the  Privy  Coun- 
cil and  paid  by  the  Appellant,  or  her  agents  in  this 
country,  and,  that  tlieir  Lordships  would  report  to 
Her  Majesty,  that  the  appeal  be  dismissed,  unless  the 
sum  of  £500,  for  security  for  costs,  be  deposited  with 
the  Registrar  on  or  before  the  7th  of  March  next. 

VOL.  VII.  c 
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1857.  The  costs  were  taxed  accordingly,    but    the   Appel- 

RaneeHur-  lant  having  failed  to  comply  with    the    condition  im- 

"'TlTuf''  posed  by  the  Order,  it  was  "finally  ordereJ,    that   the 

*"•  appeal  be  dismissed,  and   the   Appellant   further  con- 

RaJAHPraN     /^  -,    .         ,  .  -.11  -r,  T       ^ 

KisHEN  six^i   demned  in  the  costs  incurred    by  the    Kespouaent  on 
the  application  on  the  7th  of  DecemheVy  1857. 


C'huotukya  Eun  Murdun  Svx         -     Appellant, 

AND 

Sahub  Pvrhulad   Syn      -       -       -     BespondenL* 

Uji   appeal   from  the  Sndder  Dctvanny  Adaiolut  at 
Calcutta. 

27tli,28th,     X  HE  question  in  this  appeal  involved   th®  right    of 
aoth^Nov.,    g^iccession  to  a  Raj  ;  the  issue  raised   being,    whether 

StliDec., 
1857.  *  Present  :  The  Right  Hon.  The  Lord  Justice  Knight  Bruce, 

^^^"TTT^."'  .     the  Right  Hon.  T.  Pemberton  Leigh,  the  Right  Hon  Sii'  Edward 
mateson^ofa  Ryan,  and  the  Right  Hon.  The  Lord  Justice  Turner. 
KhatriyOnQoi 
the  three  re- 
generate castes,  by  a  Soodra  -woman,  cannot  by  the  Hindoo  law  of  inherit- 
ance, succeed  to  the  inheritance  of  his  putative  father ;  but  he  is  entitled 
to  maintenance  out  of  his  deceased  father's  estate. 

So  held  in  the  case  of  a  disputed  succession  to  the  Bajdom  and  Zemin- 
dary  oi  Ramnuggur,  in  the  Presidency  oi  Bengal,  the  Eajah  last  seized, 
the  putative  father,  being  a  Rajpoot  of  the  Khatri  class. 

Secus.  In  the  case  of  the  Soodra  class,  illegitimate  children  being  qua- 
lified to  inherit 

Inquiry  into  the  history  of  the  Khatri  class.  Such  class  held  not  to 
have  lost  caste  and  sunk  into  the  Soodra  class. 

The  Rajpoots  of  Central  India,  and  in  the  District  where  the  Rajdom 
of  ij!am?i«</^«r  i.s  situate,  held  to  be  of  the   Khatri  class,    and  that  the  • 

right  of  succession  to   the  i?'y  and  Zemindar;/  was  to  be  determined  by 
the  laws  and  customs  of  that  class. 
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tlic  Appellant  was,  according  to  the   Hindoo   law  and         i^^'- 
right  of  caste,  entitled  to  succeed  to   the  Rajdom   and   Chuotukta 
Zemmdary  of  Ranmuggur^  m  the  District  oi  barun,         syn 
in  the  Presidency  of  Bengal  SahubPttr- 

The   circumstances  out  of  which  the  appeal  arose    hulad  Syw. 
were  as  follow  : — 

The  late  Rajah  Umur  Partah  Sgn  died  on  the  26th 
of  November ^  1834,  being  at  the  time  of  his  death  in 
the  undisputed  possession  of  the  estate,  the  right  to 
which  formed  the  subject-matter  of  this  appeal.  lie 
was  the  half  brother  of  Rajah  Tej  Purtab  Sgn^  who 
died  on  the  1st  of  June,  1832,  leaving  three  widows, 
Maharanee  Telotman  Dabee,  Ranee  Shree  Kanta  Dabee, 
and  Ranee  Tej  Koomaree  Dabee,  him  surviving.  Soon 
after  his  death,  his  widow,  Maharanee  Telotman  Dabee^ 
asserted  a  claim  to  the  whole  of  the  Rajdom,  by  virtue 
of  a  deed*  of  gift  alleged  to  have  been  executed  by 
her  husband  in  his  lifetime ;  and  a  dispute  having 
arisen  between  her  and  the  late  Rajah  Umur  Purtab 
Syn^  as  to  the  right  of  succession  to  the  Rajdom  and 
Zemindary,  such  dispute  was  ultimately  compromised 
by  the  Maharanee  Telotman  Dabee  agreeing  to  accept 
during  her  life  the  revenue  of  thirty-nine  of  the 
villages  belonging  to  the  Rajdom  and  Zemmdary  for 
her  maintenance,  and  she  thereupon  withdrew  her 
claim  to  the  rest  of  the  property. 

The  late  Rajah  Umur  Purtab  Syn  was  a  Rajpoot^ 
and  had,  as  it  was  alleged,  three  wives.  By  the  first 
alleged  wife,  Ranee  Lutchmee  Dya  Dabee,  who  pre- 
deceased him,  he  had  one  son,  the  Appellant.  This 
marriage  was  denied  by  the  Eespondent,  and  that  fact 
was  one  of  the  questions  in  dispute.  He  had  no 
children  by  his  two  other  wives,  one  only  of  whom, 
Rojiec  Umur  Raj  Lutchmee  Dabee,  survived  him.     For 
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^jT^  several  months  previous  to  his  death,  the  Rajah,  being 
•Chuotcrya  unequal  to  the  transaction  of  pnblic  business,  with  the 
'  Syn  view  of  providing  for  the  efficient  discharge  of  the 
SvhubPur-  ^^^ti^s  0^  the  7?«y^t>/«,  formally  invested  the  Appellant 
ucLAD  Syn.  co-ordinately  with  himself  with  all  proper  authority 
for  the  conduct  and  management  of  the  affairs  of  the 
Rajdom.  For  about  three  weeks  previously  to  his 
death,  the  Rajah  was  both  physically  and  mentally 
incapable  of  any  effort.  Upon  his  death,  the  Appel- 
lant performed  his  obsequies.  His  widow.  Ranee 
Umiir  Raj  Lutchmee  Dabce^s  name  was  entered  on  the 
Collector's  books  as  heir,  and  she  entered  into  the 
possession  and  beneficial  occupation  of  the  Rajdom, 
and  continued  in  such  occupation  until  her  death, 
which  event  took  place  on  the  24th  of  February ,  1840. 
Shortly  after  her  death,  the  Collector  of  the  District 
was  directed  to  keep  the  estate  under  attachment 
until  the  title  to  its  succession,  which  had  in  the 
meantime  been  claimed  by  several  persons,  and, 
among  others,  by  the  Government  claiming  by  es- 
cheat, was  ascertained. 

The  first  of  such  claims  was  made  on  the  31st  of 
August,  1835,  by  a  suit  instituted  in  the  Zillah  Court 
at  Sarun,  by  Oodey  Puriah  Syn,  against  Maharanee 
Telotman  Dahee,  Ranee  Sree  Kanta  Dahee,  and  Ranee 
Tej  Koomaree  Dahee,  the  three  widows  of  the  Rajah 
Tej  Purtab  Syn,  and  against  Ranee  Umur  Raj  Lutch- 
mee Dahee,  and  the  Appellant,  in  which  suit  the 
Plaintiff  alleged  that  the  Appellant  was  the  son  of  a 
slave  girl.  The  Plaintiff  founded  his  claim  to  the 
succession  as  being  heir  to  the  late  Rajah  Umur 
Purtab  Syn. 

On  the  5th  of  May,  183G,  another  suit  was  insti- 
tuted for  possession  of  the  entire  villages  appertaining 
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to    the    Rujdom    by    the    llospondont,    theu    suing  as         1857. 
father  and  guardian  of  his   son,  Fid  eh    Bahadoor  S//n,    CiiroxuRYA 
an  infant,  against  the  aforesaid  widows  of  the  Rnju/i    '     Syn'^^ 
TeJ  Purtab  S(/n  ;    Ranee    Umiir  Raj  Lutchmee  Dabee  ;  c^^^j.^'p 
and   Oodey  Purtab  S/jn.     The    claim    of   the    infant,  hulad  Sy.v. 
Futeh  Bahadoor  Sgn^  was  based  on  the  allegation,  that 
the  late   Rajah    Umur   Purtab   Si/ri  had,    while  dan- 
gerously ill  and  despairing  of   life,  executed  an  Ijazut 
Piittur   (Power  and    Will)    in    favour    of    the  throe 
widows  of  his  deceased  brother,  the   Rajah  Tej  Purtab 
Syii,  and  of  his  own  widow,  Ranee  Umur  Raj  Lutch- 
mee Dabee,  directing  them  to  confer  the  Rajdom  after 
his   death,    upon   the   infant,   Futeh  Bahadoor  S'jn ; 
that,  in  pursuance  of  such  direction  and   authority,  a 
Soorut  Hal   (representation   of  facts)  acknowledging 
the  right  of  Futeh   Bahadoor  S^ii  had  been  agreed  to 
by  the   four   Avidows,   and  duly  attested  by  the    Raj 
Gooroo  and  Purohuts  (Head  Priest  and  Priests)  and 
other  respectable  men  ;  and  that,  after   the  expiration 
of  the  usual  term  of  Birkhee  (mourning)  the   Rajdom 
had  been  duly   conferred,   by  the  above  named  four 
widows,  upon  the  infant,  Futeh  Bahadoor  Syn. 

On  the  9th  of  June,  1836,  Maharanee  Telotman 
Dabee  put  in  her  answer  to  the  plaint  of  Oodey  Purtab 
Syn,  and  in  that  answer,  for  the  purpose  of  showing 
the  invalidity  of  the  claim  in  that  suit,  she  relied  upon 
the  alleged  bestowal  of  the  Rajdom  on  the  infant, 
Fateh  Bahadoor  Syn,  in  the  manner  asserted  by  the 
Respondent  in  his  plaint ;  and  she  also  alleged  that 
Ranee  Umur  Raj  Lutchmee  Dabee  had,  some  time  pre- 
viously thereto,  recognised  and  acknowledged  the  Ap- 
pellant as  the  son  of  the  late  Rajah  Umur  Purtab  Syn. 

The  answer  of  Ranee  Umur  Raj  Lutchmee  Dabee  to 
the  plaint    of  the  Respondent,  was  put  in  on  the  6th 
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18J7.        of  October^  1836,  some  time   before  the  Appellant  was 

CiiuoTip.YA  made  a   party    to  that  suit ;   and  in  that  answer    she 

"'''syn"'"^^  urged,  among  other  reasons,  against  the  validity  of  the 

„      *'•  infant's  claim,   that    the   Ijasut  Puttur   could  never 

Sahuu  Pur-  '  ' 

uuLAi)  Svx.  have  been  executed  by  the  late  Rajah  Umur  Purtab 
Syn  while  the  Appellant,  his  son,  was  alive  ;  and  she 
there  inaccurately  stated,  that  the  Appellant  was  the 
son  of  the  second  wife  of  the  late  Rajah  Umur  Purtab 
Si/n. 

On  the  nth  of  March^  1837,  the  Respondent,  in 
his  then  character  of  guardian  of  his  infant  son,  Futeh 
Bahadoor  Syn^  filed  his  replication,  relying  upon  the 
validity  of  the  Ijaziit  Puttur,  and  on  the  subsequent 
bestowal  of  the  Rajdom  in-  pursuance  thereof  by  the 
above-named  four  widows. 

On  the  27th  of  January ,  1838,  Ranee  Umur  Raj 
Lutchmee  Dabee  filed  her  rejoinder  to  the  plaint, 
wherein  she  repudiated  the  claim  made  on  the 
infant's  behalf  by  the  Eespondent  as  fraudulent. 

By  an  Order  of  the  Zillah  Court,  bearing  date  the 
26th  of  March,  1838,  the  Appellant  was  for  the  first 
time  called  upon  to  oppose  the  claim  asserted  by  the 
infant  son  of  the  Eespondent ;  the  Appellant  accord- 
ingly appeared,  and  was  instrumental  in  refuting  and 
exposing  the  fabricated  evidence  and  forgery  upon 
which  the  claim  of  the  Respondent's  son  was  based  : 
but,  as  that  claim  was  also  founded  upon  the  impu- 
tation of  the  Appellant  being  illegitimate,  and  as  such 
incapable  of  inheriting,  the  Appellant's  pleading  and 
evidence  was  principally  directed  to  the  repudiation 
of  such  a  charge,  and  he  adduced  several  witnesses  to 
prove  the  marriage  between  the  late  Rajah  Umur 
Purtab  Syn  and  his  mother. 

On    the     7th    of    July,     1838,    a    supplementary 
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petition  was   filed  in   this  suit  by  Ranee    TJmiir  Baj       ^857. 
Luhhniee  Dahee  and  the  Appellant,   for  the  pnrpose   chuoturya 
of  correcting  the    statement  made  in  the  answer  of  ^^^  syn^^^^ 
Ranee  TJmur  Raj  Lutehmee  Dahee.  to  the  effect  that  „      ^-^ 

-'  '  .  Sahub  Pdr- 

the  Appellant  was  the  son  of  the  second  wife  of  the  hulad  Syx. 
late  Rajah    Uinur  Purtalj-  St/n^  an^  of  recording  that 
the  Appellant  was  the  son  of  the  late  Rajah    TJmur 
Purtah  Syn  by  his  alleged  first  wife,   Ranee  Lutehmee 
Dija  Dahee. 

The  suit  of  the  infant,  Futeh  Bahadoor  Syn,  by  his 
guardian,  the  Respondent,  together  with  the  other 
suit,  in  which  Oodey  Purtah  Si/ii  was  Plaintiff,  came 
on  for  hearing  before  the  Zlllah  Court  at  Sarun,  on 
the  7th  of  3Iay,  1839,  on  which  occasion  both  suits 
were  dismissed  with  costs,  and  the  claim  of  the  infant, 
Futeh  Bahadoor  Syn,  was  adjudged  to  have  been  based 
on  fabricated  evidence  and  forger}'.  The  reasons 
given  by  the  Court  for  dismissing  the  suit  of  Oodey 
Purtah  Syn  were,  that,  although  the  present  Appel- 
lant had  been  proved  to  be  the  son  of  Bajah  TJmur 
Purtah  Syn,  the  question  of  his  title  to  succeed  to  the 
Rajdom  in  the  lifetime  of  Ranee  TJmur  Raj  Lutehmee 
Dahee  was  not  one  which  arose  in  that  case,  because 
between  him  and  the  Ranee  TJmur  Raj  Lutehmee 
Dahee  there  was  no  disagreement  or  complaint ;  and, 
whether  the  present  Appellant  was  entitled  or  not 
to  the  Rajdom,  the  Plaintiff,  Oodey  Purtah  Syn, 
on  the  plea  of  being  connected  in  the  agnatic  line, 
could  have  no  right  to  possession  during  the  life  of 
the  Bailee. 

Against  the  dismissal  of  these  suits,  Oodey  Purtah 
Syn,  and  the  Eespondent  on  behalf  of  his  infant 
son,  respectively  appealed  to  the  Sadder  Dewanny 
Court. 
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i8o7.  After  the  appeal  of    Oodeg  Purtah  Sf/n  had  been 

Chuottjrya   prcseiited,  before  auy  further  proceeding  was  taken, 

'"""syx^"  "^  and  on  the  24th  of  February^   1840,  Ranee    Umur  Raj 

c,      ^'t.       Lutchmee   Dabec  died,    and  thereupon  the  Plaintiff, 
Sahob  Pur-  '  ^  ' 

nuLAD  Syx.  Oodei)  Piirtab  Si/n^  and  the  Eespondent  (as  father  and 
guardian  of  the  infant,  Futeh  Bahadoor  Syn\  each 
presented  separate  petitions  to  the  Sudder  Dewanny 
Court,  chiiming  the  heirship  to  the  deceased  Rajah 
Umur  Purtah  Syn^  and  Mr.  John  Fleming  3fartm  Reid^ 
one  of  the  Judges  of  the  Sudder  Court,  ordered  that 
the  Principal  Sudder  Ameen  of  the  Zillah  Court  should 
receive  their  proofs  of  being  heirs  to  the  deceased, 
while  in  the  interval  the  estate  of  the  deceased  was 
to  be  attached  by  the  Collector  under  the  order  of 
the  Judge,  and  placed  under  a  manager.  A  procla- 
mation was  also  issued,  under  the  Order  of  the 
Sudder  Court,  for  the  attendance  of  the  heirs  of 
the  deceased,  under  which  the  Plaintiff,  Oodey  Purtab 
Syn  ;  the  Eespondent,  as  guardian  aforesaid  ;  the  two 
surviving  widows  of  Rajah  Tej  Purtab  Syn.  and  the 
present  Appellant,  attended  before  the  Zillah  Court 
to  prove  their  respective  claims  to  heirship  ;  such 
i:)roofs  as  were  offered  by  them  respectively  were 
taken  by  the  Principal  Sudder  Ameen  of  the  Zillah 
Court,  and  forwarded  to  the  Sudder  Court. 

After  these  proceedings  had  been  taken,  and  on  the 
7tli  of  November,  1840,  the  papers  were  again  brought 
before  Mr.  Reid,  who  considered  it  proper  to  take  a 
Byioasta  (oi')iniou)  from  the  Pandit  attached  to  the 
Sudder  Court,  on  the  question,  whether  amoug  Hin- 
doos, a  son  by  a  woman  of  unequal  rank,  while  lineal 
relations  were  forthcoming,  would  be  entitled  to  in- 
herit the  estate  of  his  deceased  father.  To  which  the 
Pundit  stated  his  opinion  to  the  following  effect : — 
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"To  the  best  of  my  judgment,  among  Hindoos  of  the        i^^"- 
Rajpoot  caste,  a  sou  who  is  not  born  from  a  woman   Chuotuiiya 
of  equal  rank  and  caste,  can  be  reckoned  as  son,  and     "^  syn'"^^ 
will  be  entitled  to  the  estate  of   a  deceased   father,    a  ^       ^'  r, 

. '  Sahub  Pur- 

near  relative  of  lineal  descent  living  notwithstanding ;  hulab  Syn. 
because  a  Hqjpoot  is  of  the  Soodra  caste,  and  a  son " 
born  to  an  individual  of  the  Soodra  caste,  even  from 
the  womb  of  a  slave,  &c.,  such  son  is  reckoned  his  son 
bj"  the  Shaster  laws,  and  is  entitled  to  succeed  to  his 
father's  estate,  a  near  relative  of  lineal  descent  living 
notwithstanding  ;"  and  he  added,  "  The  meaning  of 
the  Guranth  Mootiichtera^  &c.,  is,  that  a  son  born  of 
a  slave  woman,  that  is,  of  an  unmarried  woman  of  the 
Soodra  caste,  during  the  lifetime  of  his  father,  ac- 
cording to  his  father's  pleasure,  can  obtain  a  share  of 
his  property ;  and  after  the  death  of  his  father, 
brothers  born  *^in  wedlock  from  a  woman  of  the 
Soodra  caste  are  required  to  give  to  their  illegitimate 
brother  a  share  in  the  property  of  the  father,  in  pro- 
portion to  one  half  of  their  own  share  ;  but  if  there 
be  no  legitimate  offspring,  that  is  to  say,  no  issue 
from  a  married  woman,  in  such  a  case  the  illegitimate 
son  from  an  unmarried  Soodra  woman  will  be  entitled 
to  the  whole  of  his  father's  estate." 

On  the  5th  of  February^  1841,  the  case  in  which 
Oodey  Purtab  Syn  was  Appellant,  was  again  brought 
before  Mr,  Reid^  together  with  the  Byivasta  and  the 
papers  in  the  infant's  suit ;  when  Mr.  Reid  held,  that 
although  the  Byiuasta  was  in  favour  of  the  present 
Appellant,  it  was  inexpedient  to  consider  the  case 
summarily  and  without  going  into  its  full  merits,  as 
well  as  into  the  case  of  the  infant  then  suing  by  the 
Respondent,  his  guardian,  inasmuch  as  it  also  related 
to  a  claim  of  inheritance  of  the  property    of   the   late 
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1857.        Rajah  JJmiir  Purtab   Syn ;  and   he    accordingly  ad- 

Chuoturya  judged  that,    until  the  decision  of  the  two  cases,   the 

^^  Syx^"^""  property  in  dispute  should  continue  attached   by   the 

„      ^'-  Collector  ;  and  that  it  was  proper  that  the  two  cases 

Sahcb  Pur-  '     ^  ^  ^      ^ 

nvLAD  Stx.  should  be  taken  up  and  tried  together,  without  regard 
to  their  respective  numbers  ;  and  that  all  claimants 
should  be  left  at  liberty  to  come  forward ;  and  that 
the  name  of  the  individual  whose  claim  to  the 
estate  should  be  found  good  and  valid,  was  to  be 
entered  in  the  Collector's  records ;  and  that  it  was 
incumbent  on  all  parties  to  take  early  steps  to  bring 
the  subject-matter  of  both  the  cases  to  a  speedy  ter- 
mination. 

Onthe23fd  of  May,  1842,  the  two  cases  came 
oti  to  be  heard  before  Mr.  Edward  Lee  Warner,  and 
Mr.  James  Shaw,  two  other  of  the  Judges  of  the 
Sudder  Dcwanny  Court,  who  said  that,  after  delibe- 
rate consideration,  they  perfectly  agreed  in  the  opinion 
pronounced  by  the  Principal  Sudder  Atneen  on  the 
7th  of  May,  1839,  in  regard  to  the  invalidity  of 
the  Ijaziit  Piithir,  filed  by  the  Eespondent,  and  of 
certain  letters  filed  by  Oodey  Purtah  Syn  ;  but  they 
added,  "  As  inquiry  into  the  agnatic  descent  of  the 
Appellants  in  both  cases,  and  the  objections  made  by 
Chiioturya  Bun  3Iurdun  Syn,  and  his  marriage  in  a 
Pajpoot  family,  has  been  neglected  by  the  Principal 
Sudder  Ameen,  we  return  the  decisions  of  the  Principal 
Sudder  Ameefi,  dated  the  7th  of  May,  1839,  as  incom- 
plete ;  and,  under  cl.  2,  sec.  2,  of  Peg.  IX.  of  1831, 
hereby  order  that  the  papers  of  this  case  and  of  case 
"  Ko.  50,  of  1840  (the  case  now  under  appeal),  with 
copy  of  this  proceeding,  be  sent  back  to  the  Principal 
Sudder  Ameen  of  Sarun,  accompanied  with  a  precept 
with  this  order,  that  he  restore  both  the  cases  to   their 
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former  uumber  ;  and,   as  regards  this  case,  lie  should        ^^'^'^• 
inquire  whether  the  marriage  of   Chiioturya  Run  Mur-    Chuoturya 
dun  Syn,  who  declares  himself  to  be  the  son  of  Rajah         Syn 
Umu7'  Purtah  Syn,  and  whose  marriage  by  the  papers  g^jjus  Pur- 
appears  to  have  taken  place  in  the  village  of  Bel  Ghat  hulad  Syn. 
in  ZiUali  Goruckpoor,  in  the  family  of  Hindoo  Sahee,  of 
the  Rajpoot  caste,  had  actually  taken  place  in  a   Raj- 
poot family,    and  whether  he   eats   and  drinks  with 
them   or   not,    and   whether  the  marriage  of    Rajah 
Umiir  Purtab   Syn  with    Lutchmee  Dya    Dahee,    the 
mother  of  Chuoturya  Run  Murdun  Syn,  was  solemn- 
ized   according   to   the   custom   and   practice    of   his 
family  or  not ;  and  after  requiring  and  obtaining  from 
Sahuh  Purhulad  Syn,   father  and  guardian  of  Futeh 
Bahadoor  Syn,  the  Plaintiff  in  case  No.  50,  of   1840, 
a,  petition   in   regard   to   liis  agnatic  descent  and  a 
genealogical   table  and  documentary  proofs  and  wit- 
nesses from  both  the  parties,   to  try  and  decide  the 
two  cases,  as  may  be  most  consistent  with  justice  and 
equity,    as   regards   the   heirship    of    Chuoturya  Run 
Murdim  Syn  to  the  estate  of  his  father  Rajah    Umur 
Purtab    Syn,  and   the  relationship    of  the  parties  ac-. 
cording  to  the  genealogical  table  given  in  by  both." 

Under  this  Order,  the  Eespondeut,  on  the  5th  of 
November,  1842,  filed  a  supplemental  petition,  wherein 
he  abandoned  all  claim  on  behalf  of  his  infant  son, 
under  the  Ijazut  Puttur  previously  set  up  by  him, 
and  for  the  first  time  claimed  in  his  own  right  to 
be  entitled  to  succeed  as  heir  to  the  Rajdom  and 
estates,  by  reason  of  an  agnatic  descent  in  the  seventh 
degree  alleged  by  him  from  dne  Rajah  Purtah  Syn, 
whom  he  alleged  to  have  been  the  common  ancestor 
of  himself  and  the  late  Rajah  Umur  Purtab  Syn; 
and  that  petition,  among  other  statements,   averred^ 
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1857.        that  the  Principal  SudJe?'  Amcen  had  stated  that  the 

CHuoTruYA  mother  of  the  Appellant  was  not  of  equal  caste  with 

^''"^  Syn"'''''''  the  late   Rajah  Umur  Purtab  Sf/n,  and  that  the  Ranee 

'"•  Umur  Raj  Liitchmee  Dabee  had  presented  a  petition 

nuLAD  Syx.  on  the  19th  of  Fehruarij^  1836,  in  which  she  had  stated 

that  the  Appellant  was  illegitimate. 

The  whole  question  as  to  the  right  of  succession  to 
the  Rajclom  and  estates  having  been  remitted  by  the 
Order  of  the  23rd  of  May,  1842,  to  the  Zlllah  Court 
at  Sarun,  various  other  claimants  came  forward,  in- 
cluding Oodcj/  Purtab  Sf/n,  and  the  surviving  widows 
of  Rajah  Tcj  Purtah  Syn,  and  the  Government, 
claiming  by  escheat ;  but  inasmuch  as  none  of  these 
claimants,  except  the  Appellant,  appealed  from  the 
decree  of  t^ic  Sudcler  Dewanny  Adaivlut,  ultimately 
pron^'unced  on  the  9th  of  Septemher,  1846,  it  is  un- 
necessary to  refer  more  particularly  to  any  of  suoh 
claims. 

On  the  17th  of  July,  1844,  the  Valeel  of  the  Ap- 
pellant stated,  in  answer  to  a  question  from  the  Court, 
that  Reel  Ram  was  the  maternal  grandfather  of  the 
Appellant ;  and  that  he  {Reel  Ra?ii)  resided  in  the 
mountains  of  Bhurkut,  in  Nepaul ;  and  at  a  subse- 
quent sitting  of  the  same  Court  on  the  3rd  of  August, 
1844,  the  Appellant's  Vakeel  corrected  a  statement 
made  by  the  Vakeel  of  the  Respondent,  to  the  effect 
that  Oomraotee  Dabee  was  the  first  wife  of  the  late 
Rajah  Umur  Purtab  Syn ;  and  stated,  that  the  name 
of  the  late  Rajah  Umur  Purtab  Syii's  first  wife  was 
Ranee  Lutchmee  Dya  Dabee,  the  mother  of  the  Appel- 
lant. The  Appellant  and  the  Respondent,  and  the 
other  claimants  for  the  right  of  succession,  produced 
various  depositions  and  documentary  evidence  in 
proof  of  their  respective   claims,  before   the  Principal 
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Sadder  Amcen^  to  establish  that  the  late    Rajah    Umur        ^857. 
Pur  tab  Sijn  was  inamecl  accordiug  to   the  custom   of    Chuoturya 
his  family  to  llanee  Lutchmee  Dya  Dahee ;  that  he  was     "^  Syx  "^"^ 
a  Rajpoot ;  that  the  Rajdom  was  duly  conferred   upon-  g      ^"p  t  . 
the  Appellant  by   his   father,   the  late    Rajah    Umur   hulad  Syn. 
Purtab  Sj/n^  by  the  ceremony  of    investing  him    with 
the  sacerdotal  cord,  and  by  placing  him  on   the   Giid- 
dee  ;  and  that  the  title  of    "  CJiuotwri/a  "  was  accorded 
to  him  by   the   late    Raja    Umur   Purtab    8ijn  ;    that 
such  title  was,  in  conformity  with  the  custom  of  the 
family,  only  assumed  by  the  heir  appai'ent  to  the  Raj- 
dom^ and  had  been  assumed  by  the  late   Rajah    Umur 
Purtab  Sjjn  in  the   lifetime    of    his   half-brother,    the 
late   Rajah  Tej  Purtab  Syn  ;  that  the   Appellant   was 
in  the  habit  of  eating  and  drinking,  both  with  the  late 
Rajah  Umur  Purtab   St/n,     and  his   half-brother,   the 
late  Rajah  Tej  P-urtab  Sijn  ;   that   he  duly   perf ornied- 
the  funeral  rites  of  the  late  Rajah  Umur  Pertah   Si/n ; 
that   he   was   married    to   the    daughter   of   Hindoa 
Sahee^  a  Rajpoot ;  and  that  the  Appellant  was  in  the 
habit   of   eating   and   drinking   with   Hindoo   Sahee,, 
The  Appellant  examined   no   witnesses   to   establish 
the  marriage,  but  he  gave  evidence  to   show   that  the 
Rajdom  and  estates  were  neither  founded  nor  acquired 
by    Purtab   S?/n,    whom   the  Eespondent   alleged   to- 
have  been  the  common   ancestor  of  himself   and   the 
late  Rajah  Umur  Purtab  S?/n,  the  Rajdom  having  been 
founded  by  Doorg   Bijcij   Syn^    the   grandson   of  the 
alleged   common    ancestor,   and  the   estates     having 
been  acquired  by   Run  Dutt  Syn^    the  son  of   Doorg 
Bijey  Syn.     He  also  gave  evidence  to   show   that   in 
the  year  1829,  five  years  before  the  death  of  the  late 
Rajah  Umur  Purtab    Syn,    an    estate   had  been   pur- 
chased by  him  in  the  name  of  and  for  the   Appellant, 
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1^^"-       as  his  acknowledged  son  ;  and  that   such  relationship 

CiiroTURYA  was  substantiated  by  the  fact  of  the   A23pellant  being 

Syn        described  as  the  son  of  the  late  Rajah  in  the  receipt 

Sahib  Pur-  ^^^  ^^^^  ^^  ^^^  ^^  ^^®  estate,  as  well  as  by  the  corro- 
HULAD  Syn.  borative  testimony  of  the  witnesses  before  alluded  to. 
In  addition  to  the  above  evidence,  and  with  the  view 
of  refuting  an  imputation  made  in  the  course  of  the 
proceedings,  that  the  Appellant's  mother  was  not  of 
equal  caste  with  the  late  Rajah  Umur  Pur  tab  Sf/n,  the 
Appellant  filed  a  genealogical  table  of  his  maternal 
ancestors,  wherebj'  it  appeared  that  his  mother.  Ranee 
Liitchmee  D/ja  Dabee,  was  the  daughter  of  Baboo 
Unit  Ra?n,  who  was  the  son  of  Rajah  Anient  Khan,  who 
was  the  son  af  Raja  Moon  Muhdur  Khan,  who  was 
the  Rajah  of  Bhurket.  The  Appellant,  moreover, 
contended  that,  even  assuming  his  father  and  mother 
not  to  have  been  married,  or  that  he  was  unable  to 
adduce  sufficient  evidence  of  their  marriage,  yet,  that 
as  the  late  Rajah  was  a  Rajpoot  and  a  Soodra,  the 
Appellant,  as  his  son,  was  capable  of  inheriting  the 
Rajdom  and  estates,  and  was  entitled,  in  default  of 
a  legitimate  son,  to  succeed  thereto  in  preference  ta 
all  collateral  relatives  whomsoever. 

Witnesses  were  also  examined  by  the  Respondent 
to  show  his  agnatic  descent  from  a  common  ancestor 
of  the  late  Rajah  Umur  Pm'tab  Sjjn.  The  Respon- 
dent also  entered  into  evidence  to  prove  that  the 
Appellant's  mother  was  not  the  wife,  but  the  concu- 
bine, of  the  late  Raja  Umur  Purtab  Syn ;  and  in 
support  of  such  allegation,  he  relied  upon  a  pro- 
ceeding before  a  magistrate  on  the  3rd  of  March, 
1836,  in  which  the  Appellant's  mother  was  described 
^s  "  Bhutranee^^  or  a  concubine. 

On  the    21st  of   September,    1844,    the  Principal 
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Sudder  Ameen  deemed  it  necessary   previous  to  enter-        ksoT. 
ing  on  the  merits  of  the    several  claims,    fo  call  for  a  Ctiuotukya 
B/jtvastaoii\\Q  PumJit  of  the  Patna  Qomt  \x^on  cer-  p^^n^murdun 
tain  questions  respecting  the  title  of   the  Claimants  to    _      v. 
succeed  to  the  Rajdom.  The  Appellant  remonstrated,  hulad  Syx, 
by  petition  dated  the  23rd  of  Sejjtember^  1844,  against 
such  a  course  of  proceeding,  on  the  ground  that  a  Bij- 
ivasta  had  been  already  obtained  at  the  instance  of  Mr. 
Reid^  one  of  the  Judges  of  the  Sudder  Dewcmny  Court, 
upon  the  main   point,   and    that  the   Eespondeut  and 
S^'ee  Kanta  Dahee  were  both  very  largely  indebted  to 
ilifluential  merchants  at  Patna^   by  whom  in   all  pro- 
bability  the   Pundit   there    would  be   biassed.     The 
Principal  Siidder  Ameen,  however,  called   for  the  By- 
tvasta  of  the  I^undit  of  the  Patna  Court.     The    ques- 
tion submitted  to  that  Pundit  stated  that   the   Appel- 
lant's mother  was  of  a  different   caste  from  that  of  the 
deceased  Rajah   Umur  Ptirtah  Sijn.     The  Byivasta  of 
the  Patna  Pundit  was  to   the   effect,   that  the  Appel- 
lant was  entitled  to  maintenance  only. 

On  the  27th  of  Fehruary,  1845,  the  Principal  Jud- 
der Ameen  of  Saruu  delivered  his  judgment,  rejecting 
the  Appellant's  claim  to  the  inheritance,  and  affirming 
the  title  of  the  Eespondeut  as  heir  to  the  deceased 
Rajah  Umur  Purtab  Syn,  and  finding  the  Appellant 
entitled  to  Es,  6,000  per  annum  for  his  maintenance, 
and  he  ordered  that  each  party  should  bear  his  own 
costs  of  the  suit.  In  coming  to  those  conclusions, 
the  Principal  Sudder  Ameen  grounded  himself  princi- 
pally upon  the  Byivasta  obtained  from  the  Pundit  of 
the  Patna  Court,  and  upon  the  assumption  that  the 
decree  of  the  Sudder  Court,  dated  the  23rd  of  May^ 
1842,  was  limited  only  to  an  inquiry  whether  the 
mother  of  the   Appellant    was  married,    and  that   he 
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1857.        -was  procluded  thereby  from  entering  into  the  question 
CnuoTDRYA"  of  the  Appellant's   right    to  succeed  as  heir,    even  if 

EUN  MUROUN    ^^^  ^^^.^^  -^^  Avedlock. 

^-  The  Appellant  appealed  from   this  decision  to  the 

SaiIDB  PtJR-  '■  '^  -^  ^  1   •    1      /- 

"fiuLAD  Syn.  Suddcr  Dewannij  AdaiGlut  at  Calcutta,  which  Court, 
on  the  9th  of  September  1846,  affirmed  the  decision 
of  the  Zillah  Court,  with  the  exception  of  that 
portion  which  gave  the  Appellant  maintenance  out 
of  the  deceased  Bajali's  estate,  which  was  reversed 
and  disallowed,  and  also  the  costs  of  the  Eespondent 
in  the  Zillah  Court,  which  the  Appellant  was  ordered 
to  pay  ;  and  the  Court  dismissed  the  appeal  with 
costs,  holding  that  it  was  not  open  to  the  Appellant, 
after  the  pleadings  and  proceedings  in  the  original 
suit,  and  the  Order  of  the  23rd  of  May,  1842,  to 
claim  the  succession  as  heir,  without  establishing  the 
marriage  of  his  parents,  and  that  he  had  failed  to 
establish  the  fact  of  such  marriage. 

The  present  appeal  was  from  this  decree. 

Mr.  R.  Palmer,  Q.   C,    and  Mr.  Macnaghten,  for 
the  Appellant. 

The  evidence  adduced  established  that  the  Appel- 
lant was  the  legitimate  son  and  heir  of  the  late  Bajah 
Umur  Piirtah  Syn  ;  and  as  such  he  was  entitled  to  in- 
herit the  Rajdom  and  Zemindary  in  dispute.  Even  if 
the  evidence  of  the  factum  of  the  marriage  be  not  as 
conclusive  as  it  might  have  been,  yet  the  fact  of  the 
recognition  of  the  Appellant's  legitimacy  by  his  father, 
Rajah  Umur  Purtab  Syn,  is  clear  from  the  title  he 
gave  him  of  "  Chuoturya  ;"  a  title  which,  according 
to  the  custom  of  the  family,  can  only  be  assumed  by 
the  heir  apparent.  The  fact  that  the  Appellant  was 
so  designated  is  not   disputed.     Again,   the   evidence 
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of  the  witnesses  as  to  the  treatment  of  the  Appellant        1857. 

by  his  father,  the  uniform  affection   shown  him,   his  Chuoturya 

living  and  eating  in  common,  his  investiture  with  the  ^^^  slT^^^ 

sacerdotal    cord,    and   his    marrias^e    into    a   Rajpoot  "• 

'      .  ^  .  ,    ^  Sahdb  Pun- 

family,    all    establish   his   acknowledged   legitimacy,    hulad  Syn. 

jN'o  credit  can  be  given  to  the  Respondent's  witnesses 
that  no  marriage  took  place.  They  are  the  very 
witnesses  who  spoke  to  the  fabricated  Ijazut  Puttur. 
The  decree  appealed  from  cannot  be  supported.  It 
is  founded  in  a  great  measure  on  evidence  taken  in 
suits  between  other  parties,  and  not  between  the  Ap- 
pellant and  Respondent.  We  conceive  that  by  the 
presentation  of  the  petition  in  November,  1842,  by 
the  Respondent,  an  entirely  new  litigation  was  com- 
menced, and  a  fresh  issue  joined  between  the  Ap- 
pellant and  Respondent,  and  that  for  the  purposes 
of  his  defence  against  the  Respondent's  claim,  the 
Appellant  was  not  limited  to  the  precise  manner  in 
which  his  defence  had  been  stated  upon  the  pleadings 
in  the  original  suits.  Supposing,  however,  that  it 
should  be  held  that  it  was  competent  for  the  Re- 
spondents, after  the  Order  of  the  Sudder  Detvanny 
Court,  of  the  23rd  of  May,  1842,  to  assert  his  own 
title  as  heir  of  the  late  Rajah  Umur  Viirtah  Syn, 
and  as  such  to  claim  the  Rajdom  and  Zemindary 
against  the  Appellant,  then  we  insist  that  the  suit 
must  from  that  time  be  considered  as  having  been 
constituted  between  new  parties  without  written 
pleadings,  and  the  Appellant  ought  not,  as  between 
himself  and  the  Respondent,  to  be  limited  by  plead- 
ings in  a  suit  between  himself  and  the  Respondent's 
infant  son,  or  by  the  form  of  any  proceedings  which 
had  been  taken,  or  orders  which  had  been  made, 
in  that   or  any   other   suit  before  the  final   and   sub- 
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1857.       stantial   issue   was  joined  between  himself  and  the 
Chuoturya  Eespondent.     Indeed,   the  decree  of  the   Sudder  De- 

fiUN    MUEDUN  n  1.  IT  ;  •  1 , 

Syn  wanny  Oourt  proceeded  upon  an  assumption  alto- 
SahubPdr-  g^tli®^  erroneous  ;  namely,  that  the  only  question  at 
nuLAD  Syn.  issue  in  the  case,  so  far  as  the  Appellant  was  con- 
cerned, rested  upon  the  legitimacy  of  birth  and  not 
upon  the  title  of  the  Appellant  generally  as  heir, 
and  the  Courts  have  not  taken  that  point  into  con- 
sideration. The  cause,  therefore,  ought  to  be  re- 
mitted to  the  Court  below  with  special  directions  on 
this  point.  Another  objection  to  the  decrees  of  the 
Zillah  and  Sudder  Dewamiy  Courts  is,  that  those 
decisions  were  founded  upon  an  opinion  of  the  Pundit 
of  the  Patna  Court,  on  an  assumed  state  of  facts 
neither  admitted  nor  proved ;  namely,  that  the  Ap- 
pellant's mother  was  a  Soodra,  and  a  different  class 
from  that  of  the  late  Bajah  Umur  Purtab  Syn.  This 
opinion  was,  however,  contrary  to  the  Hindoo  law,  for 
even  if  she  was  a  Soodra,  and  he  of  the  regenerate 
class,  such  marriage  is  good,  and  the  issue  legitimate. 
The  Mitacshara,  ch.  i.  sec.  xi.  p.  302,  note. 

Assuming,  however,  the  Appellant  to  have  failed  in 
substantiating  by  evidence  the  marriage  between  the 
late  Rajah  and  his  mother,  or  his  own  legitimacy,  the 
fact  of  his  being  the  only  son,  though  illegitimate,  of 
the  late  Rajah,  is  sufficient  by  the  Hindoo  law  to  en- 
title him  to  succeed  to  the  whole  of  his  deceased 
father's  estate.  That  was  the  opinion  of  the  Pundit 
consulted  by  the  Sudder  Court  in  this  case.  His 
paternity  is  not  in  dispute.  Rajah  Umur  Purtab  Syn 
was  a  Rajpoot,  and  must  be  considered  as  one  of  the 
Soodra  caste.  All  Rajpoots  are  Soodras.  There  are 
now  only  Brahmins  and  Soodras,  the  two  intermediate 
regenerate   classes   having    lost   caste,    and    become 
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merged  into  the  Soodra  clas3.      Ward's  "  Account  of       ^^857^ 
the  Hindoos,"  vol.  i.  pp.  QQ,  i^^"*-     ^od's  "  Annals  and   Chuotubya 

1      '  r  n       nr    1      1     t       ^UN    MuRDUN 

Antiquities   of  Rajasfhan,''    v ol.  i.  p.   53.  Malcolms         syn 

"  Memoir  of  Central  India,'"  W-  ii-  P-  125.     Steele's  s^hdb'pur- 

''  Summary  of  the  Law  and  Cust.om  of  Hindoo  castes,"  hulad  Syjt. 

pp.  95,  96.     The  "  Visknu  Puram,''  eh.  vii.  and  viii., 

by  Wilson.     The  ''  At/een  Akberi^,''  ^^ol.  ii.  p.  377.  The 

Appellant,  therefore,  as  the  illegitimate  aon  of  a  Soodra, 

was  capable  of  inheriting  the  Ro/doin  B,nd  estates,  and 

was  entitled,    in   default    of   an;     legitimate  son,   to 

succeed   in   preference     to    any    collateral     relatives. 

The  Mitacshara,   ch.  i:  sec.  xii.   Daya-Bhaga,   ch.  ix. 

sec.   31,  p.    151.    Inst,     of    Mtm,    ch.    ix.    p.    179. 

Strangers    ''  Hindu  Law,"   vol.    i.   pp.  69,   132,    173 

(2nd  edit.).     Colehrooke' s  Dig.,    vol.   iii.   ch.    clxxiv.  \ 

MacnagJiten'' s  "  Principles    of  Hindu    Law,"  vol.    i. 

p.  18.      Chendrahham  Y .  Cheng oo ran  (a). . 

In  any  circumstances  the  decree  of  the  Sudder  De~ 
ivanny  Court  cannot  be  maintained.  If  the  Appellant 
should  be  declared  not  to  be  erititled  to  the  inherit- 
ance, he  is,  as  the  illegitimate  ^;on,  at  all  events,  en- 
titled to  maintenance  out  of  -his  deceased  father's 
estate,  Macnaghten's  "  Principles  of  Hindu  Law," 
vol.  ii.  p.  119,  which  the  Sudder  Court  has  wrong- 
fully disallowed. 

Mr.  Rolt,  Q.  C,  and  Mr.   Lleith,  for  the  Eespon- 
dent. 
The  Appellant,  notwithstandin;g  that  he  had  every- 
opportunity  afforded  him,  has  sigiTc^Hy  failed  in  estab- 
lishing the  marriage  and  consequent  ly  his  legitimacy  ; 
and   his   title,    therefore,    to    succe/ed   to    the   ances- 
tral  Raj  and  Zemindary,  as  the    heir-at-law   of  the 
{a)  S.  D.  Decis.  Mad.  50'. 
/ 
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Ji'X.     ^^^^  ^^"^J'^^^   ^"'"^'  ^"^^^^    S.i/n.     It  was  satisfactorily 
Chuotfrya  proved  that  he  was  the  illegitimate  child  of  a  Rajpoot 

Run  Murdun  \  -y  •  ^  ^  ,  ''^ 

Syjj  by  a  slave-girl,  and  as  such  has  no  right  of  property. 
Sahub  Pur-  ^^^^^^^'^  "  Summary  of  the  Law  and  Custom  of  Hindoo 
HutAD  Syx.  castes,"  p.  182.  Macncighteii's  "Principles  of  Hindu 
Law,"  vol.  11.  p.  15,  uote.  Such  a  marriage  with  a 
Soodra  woman  h^  a  Khatri  is  prohibited  by  law. 
Macnaghten''sjy^v'mG\^\Q^  of  Hindu  Law,"  vol.  i.  p.  59. 
His  assuiription  of  a  title  used  by  the  heir  apparent 
in  the/iamily,  and  the  other  acts  relied  upon  by  him, 
wo;ald,  no  doubt,  be  corroborative  evidence  entitled 
Xo  some  weight,  if  the  factum  of  the  marriage  had 
/  been  proved.  The  Appellant  failed,  however,  to 
y  '  prove  such  marriage,  .ilthough  the  onus  lay  on  him 
to  prove  that  fact,  ^^ow,  the  evidence  of  the  Re- 
spondent's witnesses  upon  the  new  trial  is  positive 
and  uncontradicted,  that  no  marriage  between  the 
deceased  Rajah  and  the  Appellant's  mother  ever 
took  place,  either  at  the  time  or  in  the  manner 
alleged  by  the  Appellant.  It  was  also  proved  that 
the  Eespondent  was  the  nearest  male  relative  of  the 
late  Rajah,  and  in  tlvat  character  he  was  the  heir, 
according  to  the  Hindoo  law  and  custom,  and  entitled 
to  succeed  to  the  Raj  and  Zemindar ij .  The  argument 
of  the  Appellant,  that  Rajah  Umur  Piirtab  S>/n,  a 
Rajpoot,  and  as  such  one  of  the  regenerate,  or  twice- 
born  classes,  was  to  be  considered  as  a  Soodra  ;  and 
by  that  means  to  let  in  the  Appellant  to  the  succes- 
sion, though  illegitin^ate,  is  contrary  to  fact  and  utterly 
untenable.  A  Rajpoot  is  of  the  Khatri  class,  which 
still  exists  in  its  ;  integrity.  The  "  Ai/een  Akberi/,^^ 
vol.  ii.  pp.  377,  H81.  Inst,  of  Menu,  ch.  i.  p.  31. 
The  ''  Vishnu  Pmyana,^^  ch.  vii.  and  viii.,  by  Wilson, 
Ward^s    "  Accouiut   of    the    Hindoos/'  Tol.  i.  p.  66. 

\ 
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"  An  Historical  Sketch  of  Princes  of  Luli't.^''     As  to        i^^"- 
the  argument  of  the  right  of  inheritance  by  an   ille-  Chuoturya 
gitimate  son,  we  submit  that,  in   the   absence   of  any  ^"^  Syn""^ 
proof  of  a  oustom  to   that  effect,   he  clearly  has    no  ^- 

title.     3Iohun  Sing  v.  Chiimun  Smr/  [a).  hulad  Syn. 

o^either  is  the  Appellant  as  an  illegitimate  son  en- 
titled to  maintenance  and  to  have  the  same  made  a 
charge  upon  the  Zemindar >/  in  dispute.  "VYe  admit 
that  as  the  Appellant's  mother  was  a  slave-girl,  he 
ma}^,  as  the  son  of  a  regenerate  man,  be  entitled  to 
simple  maintenance,  Persh'id  Sinr/h  v.  Ranee  Mu/ie- 
sree  (b) ;  Macnaghten'' s  "  Principles  of  Hindu  Law," 
vol.  ii.  p.  119 ;  The  3Iitacs/iara,  ch.  i.  sec.  xii.  ; 
Colehrooke'' s  Dig.,  vol.  iii.  sees,  ccxviii.  and  ccxix. ; 
but  that  only  is  allowed  during  youth,  Steele'' s  "  Sum- 
mary of  the  Law  and  Custom  of  Hindoo  caste," 
p.  181. 

]\[r.  R.  P aimer y  Q.  C,  in  reply, 

Referred  to    The    Calcutta   Review,   vol.   xv.   p.    62, 
upon  the  question  of  the  caste  of  a  Rajpoot. 

Judgment  was  reserved,  and  now  delivered  by  25tli  Feb;, 

1858. 

The  Right  Hon.  Sir  Edward  Ryan.  ^^ — ' 

In  June,  1832,  Rajah  Tej  Purtah  Syn  died,  in  un- 
disputed possession  of  the  Raj  and  Zemindar y  of 
Ramnuygur^  in  the  Zillali  of  Sarun,  the  right  to 
which  Raj  and  Zemindar y  is  the  subject-matter  of 
this  appeal.  He  left  sui'viving  him  three  widows,  and 
an  only  brother  of  the  half-blood,  Rajah  TJmur  Purtah 
Syn.  A  dispute  arose  between  Telotman  Dahee.^  his 
eldest  surviving  widow,  and  his  brother,   as  to  who 

(rt)  1  Ben.  Slid.  Dew.  Eep.  28,  and  note  to  page  29. 
{h)  3  Ben.  Sud.  Dew.  Eep.  132. 
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1857.  should  succeed  to  the   Rajdom  and  estates ;   but   this 

Chuoturya  was  ultimately  compromised,  and  Telotman  Dahee  re- 

^^^iItn^'^^^  linquished   her   claim  in   consideration  of  a   certain 

^'tj  revenue    secured   to  her  for    her   life.     Rajah    Umur 

SAHUB  J:  UR-  _  ^ 

HVLAD  Syn.  Purtah  S?/n  continued  in  possession  of  the  Raj  and 
estates  until  his  death,  which  took  place  in  November^ 
1834.  Upon  his  death,  Lidchmce  Dahee^  his  widow,, 
obtained  possession  of  the  propertj^,  and  a  Wirasut- 
namah  was  filed  in  her  name  on  the  5th  of  December 
following,  stating  that  she  was  in  possession,  and 
claiming  for  her  the  Raj  and  Zemindary^  as  sole  heir 
to  the  deceased.  After  the  usual  proclamations,  the 
Government  Collector  entei'ed  her  name  in  the  books 
of  record  as  the  heir  and  sole  proprietor  of  the  Raj 
and  Zemindary.  Subsequently,  claims  were  set  up 
to  the  property  by  Telotman  Dahee  ;  by  Oodey  Purtah 
Si/n  ;  and  by  the  Appellant ;  and  also,  by  the  Eespon- 
dent. 

Two  suits  were  commenced;  one  in  August,  1835, 
by  Oodey  Purtah  Syn,  against  the  widows  of  Rajah 
Tej  Purtah  Syn,  and  Lutchmee  Dahee^  the  widow  of 
Rajah  Umur  Purtah  Syn^  in  which  he  claimed  as  heir 
from  a  common  ancestor  of  the  deceased  Rajah  and 
himself — one  Mukoond  Syn.  The  plaint  in  this  suit 
is  not  set  out  in  the  transcript,  and  it  is  not  clear 
whether  the  Appellant  was  originally  a  party,  or  be- 
came so  by  a  supplementary  petition  ;  but  in  the  plaint 
he  is  stated  to  be  the  son  of  a  slave-girl. 

The  other  suit  was  commenced  on  the  5th  of  May, 
1836,  by  the  Eespondent  on  behalf  of  his  son,  Futeh 
Bahadoor  Syn,  an  infant,  against  the  widows  of  Rajah 
Tej  Purtah  Syn;  Lutchmee  Dahee,  and  Oodey  Purtah 
Syn;  and  by  an  Order  of  the  Court,  dated  the 26th  of 
March,  1838,  the  Appellant  was  also  made  a  Defen- 
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(!ant.     This   suit  was  founded  on  an  Ijazut  Puttur,        ^^^t. 
alleged  to  have  been  executed  by  Rajah  Umur  Purtah  Chuoturya 
Sijn,  empowering    Lutchmee  Dabee  and  his  brother's         syn 
widows,   to  bestow  the  guddee  of  the  Rajdom  on  the  g^^jjus  Pue- 
Eespondent's  son.  hulad  Syn-. 

These  suits  came  on  for  hearing  together  be- 
fore the  Principal  Sudder  Ameen  at  Sarun,  on  the  7  th 
of  Mai/,  1839,  and  were  dismissed  with  costs.  The 
grounds  on  which  the  first  suit  was  dismissed  are 
stated  in  these  words,  "  that  although  Chuoturya 
Run  3fu/'dwi  Syn  was  the  son  of  Umur  Purtah  Syn, 
yet  whether  he,  not  being  born  of  a  woman  of  equal 
caste,  was  entitled  to  the  Rajdom  during  the  life  of 
Ranee  Umur  Raj  Lutchmee  Dahee,  was  a  question, 
the  investigation  of  which  did  not  become  necessary 
in  this  case,  because  there  existed  no  dispute  or  dis- 
agreement between  Ranee  Umur  Raj  Lutchmee  Dahee 
and  Run  Murdun  Syn  ;  but,  whether  Run  Murdun  Syn 
was  entitled  to  the  Rajdom,  or  not,  while  Umur  Raj 
Tjiitchmee  Dahee  lived  ;  Plaintiff  had  no  right  to  the 
Rajdom  whatever  on  the  score  of  relationship,  the 
Zemindar y  being  a  separate  one  altogether."  In  the 
suit  of  the  Eespondent  it  was  held  that^  as  the  claim 
rested  solely  on  the  Ijazut  Puttiir^  which  was  found 
not  to  be  genuine  instrument,  it  was  not  necessary 
to  go  into  the  matter  of  relationship. 

From  these  decisions,  Oodey  Purtah  Syn  and  the 
present  Eespondent,  on  behalf  of  his  infant  son,  ap- 
pealed to  the  Sudder  Dew  any  Adawlut,  on  the  24th 
of  July,  1840.  After  the  appeal,  and  before  any 
further  proceedings,  Ranee  Umur  Lutchmee  Dabee 
died  ;  upon  which  the  present  Appellant  and  the 
Eespondent,  as  father  and  guardian  of  Futeh  Baha- 
door,    presented  to  the    Sudder    Court    separate    pe- 
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1SJ7.  titions,  in  which  they  set  forth  their  respective  claims 

Chuoturya  to  be  considered  as   heirs  to  the  deceased  Ranee.     Mr. 

"  S'lN    ^  Reid,  the  Judge  before   whom    tHese   petitions  came, 

^    ^^'  directed  the  Principal /S^rA/^r  ^w^^i  of   the  Zillah    of 

feAUL  B  Fur-  ^ 

HCI.AD  Syx,  Sanai  to  receive  proof  of  their  claims  as  heirs  to  the 
deceased.  In  the  meantime,  the  estate  was  attached 
by  the  CoUertor  under  order  of  the  Judge,  and  placed 
under  a  manager,  and  a  proclamation  issued  for  the 
attendance  of  heirs.  Oockf/  Purtah  Si/n,  the  Ee- 
spondent,  in  his  character  of  father  and  guardian; 
the  surviA-ing  widow  of  Rajah  Tej  Purtah  Syn ;  and 
the  Appellant,  attended  to  prove  their  respective 
claims.  On  the  Ttli  of  November,  1840,  the  papers 
relating  to  proof  of  succession  were  brought  before 
]Mr.  Reid^  and  in  an  order  made  by  him  of  that 
date,  he  states  that  as  from  the  decision  of  the  7th 
■of  May,  1839,  it  appears  that  Run  Miirdiin  Syn  is 
the  son  of  Rajah  Umur  Pur  tab  Syn,  but  by  a  woman 
of  unequal  rank,  it  has,  therefore,  become  imperative 
on  him,  before  going  into  the  merits  of  the  case,  to 
require  a  Bywasta  (law  opinion)  from  the  Pundit  of 
the  Court,  on  the  point,  whether  among  Hindoos  a 
son  by  a  woman  of  unequal  rank,  while  lineal  relations 
are  forthcoming,  will  be  entitled  to  inherit  the  estate 
of  his  deceased  father,  and  the  Pundit  is  accordingly 
ordered  to  give  his  opinion  on  the  point.  In  January, 
1841,  the  Byivasta  of  the  Pundit  is  filed:  it  states, 
"  that  among  Hindoos  of  the  Rajpoot  caste,  a  son 
who  is  not  born  from  a  woman  of  equal  rank  and 
caste  can  be  reckoned  as  son,  and  will  be  entitled  to 
the  estate  of  his  deceased  father,  a  near  relative  of 
lineal  descent  living  notwithstanding,  because  a  Raj- 
jioot  is  of  the  Soodra  caste,  and  a  son  born  to  an  in- 
dividual  of  a  Soodra  caste,  even  from  the  womb  of  a 
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slave,  &c.,  is  reckoned   liis    son    by  the  sha-ster  laws,       Jf^ 
and  is  entitled  to  succeed  to  his  father's  estate,  a  near   Chuotueya 
relation  of  lineal  descent    living    notwithstanding  ;"         syn"^" 
and  he  also  states  that   if  there  be   no   legitimate  oif-  sahub  Pur- 
spring,  that  is  to  say,  no  issue  from  a  married   woman,   hulad  Syn. 
in  such  a  case   the  illegitimate   son   of  an    unmarried 
Soodra  woman    will  be    entitled   to    the   whole  of  his 
father's  estate. 

This  Byivasta  was  brought  before  Mr.  Reid  on  the 
5th  of  February  following,  and  he  then  proceeded 
with  the  further  hearing  of  the  cause,  and  he  was  of 
opinion  that,  although  this  Bt/wasta  of  the  Pundit  was 
in  favour  of  Run  Murdun  Spi,  yet  that  considering  the 
claims  of  the  parties,  it  was  inexpedient  to  dispose  of 
the  case  summarily  without  going  into  its  full  merits, 
and  he  ordered  that  both  cases  should  be  tried  to- 
gether, and  that  all  the  objecting  parties  and  claim- 
ants should  be  at  liberty  to  come  forward,  and  that 
the  name  of  the  party  whose  claim  should  be  found 
good,  should  be  entered  in  lieu  of  the  name  of  the 
deceased  widow. 

On  the  23rd  of  May,  1842,  the  proceedings  taken 
before  Mr.  Reid,  and  all  the  other  papers  in  these 
suits,  were,  by  an  Order  of  the  Court,  brought  before 
a  full  Bench,  and  the  Judges,  consisting  of  Mr.  Lee 
Warner  and  Mr.  James  Shaw,  recorded  their  opinion 
in  these  terms  :  "  We  perfectly  agree  in  the  opinion 
pronounced  by  the  Principal  Sudder  Ameen  in  regard 
to  the  validity  of  the  Ijaziit  Puttiir.  But  as  inquiry 
into  the  agnatic  descent  of  the  Appellants  in  both 
cases,  and  the  objections  made  by  Chuoturya  Run 
Murdun  Syn,  and  his  marriage  in  a  Rajpoot  family, 
has  been  neglected  by  the  Principal  Sudder  Ameen, 
we  return  the  decisions  of  the  Principal  Sudder  Auieen^ 

VOL.  VII.  F 


42 


CASES    I>'    THE    FRIYT    COU>*CIL 


18J7.  dated  7th  of  Maij^  1839,  as  incomplete;  and,  under 
CiiroTURYA  cl.  2,  sec.  2,  of  Reg.  IX.  of  1S31,  hereoy  order  that  the 
"  Syx'^^  ^  papers  of  this  case  and  of  case  No.  50,  of  1840,  with 
Sahdb  Pur-  ^  *^^P^^  ^^  ^^^^^  proceeding,  be  sent  back  to  the  Prin- 
HVLAD  Sy.\.  cipal  Sudder  Ameen  of  Sanin,  accompanied  with  a 
precept  with  this  order :  that  he  restore  both  the 
cases  to  their  former  number ;  and,  as  regards  this 
case,  he  shoukl  inquire  whether  the  marriage  of  C'huo- 
iurya  Run  Murdun  S//n,  who  declares  himself  to  be 
the  sou  of  Umur  Purtah  S/jn,  and  whose  marriage,  by 
the  fyapers,  appears  to  have  taken  place  in  the  village 
of  Bel  Ghat^  in  Zill'tk  GhoivJchpooi\  and  in  the  family 
01  Hindoo  SaJiec^  of  the  Rajpoot  caste,  had  actually 
taken  place  in  a  /?«;};c'(>f  family,  and  whether  he  eats 
and  drinks  with  them  or  not;  and  whether  the  mar- 
ria_^e  of  Rajah  Umur  Purtah  Syn  with  Lutchmee  Dahec, 
the  mother  of  Clmotuijra  Run  3Iurdun  Syn,  was  so- 
lemnized according  to  the  custom  and  practice  of  the 
family  or  not ;  and  after  requiring  and  obtaining  from 
Sahub  Purhulad  Syn,  father  and  guardian  of  Futeh 
Bahadoor  Syn,  the  Plaintiff  in  case  Xo.  50  of  1840, 
a  petition  in  regard  to  his  agnatic  descent,  and  a 
genealogical  table  and  documentary  proofs  and  wit- 
nesses from  both  parties,  to  try  and  decide  the  two 
cases  as  may  be  most  consistent  with  justice  and 
equity,  as  regards  the  heirship  of  Run  Murdun  Syn  to 
the  estate  of  his  father,  Rajah  Umur  Purtah  Syn,  and 
tlie  relationships  of  the  parties  according  to  the  genea- 
logical tables  given  in  by  both.'' 

In  November,  1842,  the  Respondent  filed  a  supple- 
mentary petition,  setting  forth  his  genealogy,  and 
claiming  in  his  own  right  as  the  next  male  heir  of 
Rajnh  Umur  Purtah  Syn. 

In  February,  1845,  the  Principal  Suttdrr  Ameen  ^aye 
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uul^rmcnt  on  tlic  rc-trial  of  these  causes,  and  held  tlie        1S57. 
liospondent  to  be  the  nearest  next  of  kin  to  the  dc-    CnuoxuRYA 
ceased  Jxajah  Umur  Purtab  Stjn  ;  that    Oodcy   Fiirtab      '  Syn^" 
Sf/n  heing  only  remotely  related,  had  not  establised  s^jjubPur- 
his  claim  ;  that  the  marriage  of  Rajah  Umur  Purtah  hulad  Syn. 
Sijn  Avith  Lutckmce  Dya  Dabec  was  not  proved  ;  that 
the  Appellant^  as  the  illegitimate  son  of  Rajah  Umur 
Purtab  Syn,  was  entitled  to  maintenance. 

Against  this  decision,  Chuoturya  Rim  Murduii  Syii^ 
in  April,  1845,  appealed  ;  and  on  the  Gth  of  Ajjril, 
1840,  the  Sudder  Dcivanny  Court  dismissed  the  ap- 
peal, affirming  the  decree  of  the  ZUlah  Court  in  all 
respects,  except  as  to  the  allowance  of  maintenance 
to  Chuoturya  Run  Mar  dun  Syii ;  which  part  of  the 
decree  was  reversed. 

From  the  decree  of  the  Sudder  Dcivanny  Court  the 
present  appeal  comes  before  their  Lordships,  and  the 
Appellant  objects  to  that  decree. 

First.  Because  he  claims  to  be  entitled  to  the  Raj 
and  Zemindary,  as  the  legitimate  son  of  the  late  Eujah 
Umur  Purtab  Syri, 

Secondly.  Because,  if  the  alleged  marriage  and  le- 
gitimacy be  not  established,  he  claims  to  be  entitled 
to  the  inheritance  as  the  illegitimate  son  of  the  Rajah. 

Thirdly.  That  if  not  entitled  to  the  inheritance  he 
is,  as  the  illegitimate  son,  entitled  to  maintenance  out 
of  the  estate,  which  the  Court  has  disallowed. 

In  1838,  the  Appellant  endeavoured  to  establish 
by  evidence,  on  the  first  question,  that  the  late  Rajah 
Umur  Purtab  Syn  was  married,  according  to  the 
custom  of  the  family,  to  Lufchmee  Dya  Dabee,  and 
the  Ecspondent  endeavoured,  by  evidence,  to  show 
that  the  Appellant  was  the  illegitimate  sou  of  a  slave- 
gii-1  ;  but  it  is  alleged  on  behalf  of  the  Appellant  that 
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i^^"^-  to  this  evidence  of  the  Eespondent  little  credit  should 
CnxjoTURYA  be  given,  because  the  witnesses  also  attempted  to 
Syn  prove  the  genuineness  of  the  Ijasut  Puttur,  which 
Sahdb  Pur-  P^'^'^'^^^  ^^  ^^  forged  and  fabricated.  Upon  the  re- 
HULAD  Svx.  trial  of  these  cases  before  the  Principal  Sudder  Ameen 
in  1845  no  fresh  witnesses  were  called  by  the  Appel- 
lant to  establish  the  marriage,  although  special  di- 
rections were  given  as  to  the  issues  on  this  point ;  but 
many  witnesses  were  called  by  the  Eespondent  to 
show  that  no  such  marriage  took  place.  The  Counsel 
for  the  Appellant  have  abstained  from  entering  into  a 
review  of  the  evidence  given  by  the  witnesses,  on  the 
fccctiim  of  marriage  ;  but  have  contended  that  the  le- 
gitimacy of  the  son  is  recognized  by  the  conduct  of  the 
father ;  by  the  title  given  him  of  "  Chuoturya''' — a 
title  assumed,  according  to  the  custom  of  the  family, 
by  the  heir  apparent — and  which  it  is  admitted  by  the 
Eespondent  he  was  called ;  by  his  living  and  eating 
with  the  father  ;  by  the  investiture  of  the  sacerdotal 
cord  ;  by  what  is  urged  to  be  a  still  more  important 
mark  of  his  condition,  the  admitted  fact  of  his  mar- 
riage into  a  liajpoot  family  ;  and  by  the  great  kind- 
ness and  aifection  with  which  he  was  treated  by  the 
late  Rajah.  ISTo  doubt  evidence  of  this  description  is 
entitled  to  weight  as  confirmatory  of  testimony  in  sup- 
port of  the  factum  of  the  marriage  :  but  it  is  not  suf- 
ficient to  outweigh  the  positive  testimony  of  a  great 
number  of  witnesses  called  on  the  re-trial,  many  of 
whom  are  native  gentlemen  of  rank,  some  of  them 
Rajahs  in  the  immediate  neighbourhood,  and  all  of 
whom  speak  to  the  illegitimacy  of  the  Appellant  from 
their  knowledge  of  the  family,  and  from  the  marriage 
never  having  taken  place  at  the  time  and  in  the  man- 
ner   alleged    by  the    Appellant.     Their    evidence,  it 
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must  be  recoUoctecl,  was  given  before  a  native  Judge         i^^"^- 
UDclcrstancliooj  tlie  lauf^uasre,  usasres,  and   customs   of    Chdotdkya 
the  people ;  nor  is  it  easy,  consistently,  to  explain  why,       '  sy^ 
upon  this  issue,  the  affirmative  of  which  the  Appel-   g^jjus  Pur 
lant  was  bound  to  prove,  no  further  oral  evidence  was    hulad  Syn. 
produced  on  his  behalf.     Their  Lordships,  therefore, 
are  of  opinion,  that  no  satisfactory  grounds  have  been 
alleged  for  disturbing  the  finding  of  the  Court  below 
on  this  matter  of  fact,  confirmed  by  the  judgment  of 
the  Sudder  Deivannji  Court,  and  are  of  opinion,  that 
the  Appellant  has  failed  to  establish  the  alleged  mar- 
riage of  his  father  with  Lutchmee  D/ja  Dahee^  and  that 
'consequently  his  claim  as  the  legitimate  son  of   the 
late  Rajah  cannot  be  sustained. 

Then  arises  the  second  question,  whether  the  Ap- 
pellant is  entitled  to  the  inheritance  as  the  illegitimate 
son  of  the  late  Rajah  ? 

There  is  no  dispute  as  to  the  paternity  of  the 
Appellant,  and  the  principal  matter  for  inquiry  is  the 
Hindoo  law  of  inheritance,  with  regard  to  the  right 
of  succession  of  illegitimate  children. 

This  law,  it  appears,  varies  according  to  the  different 
classes  of  the  Hindoos,  and  it  is  necessary,  therefore, 
in  the  first  instance,  to  consider  what  those  classes  are, 
and  where  they  are  to  be  found.  It  is  undoubted  that 
there  were  originally  four  classes :  First,  the  Brah- 
mins ;  second,  the  Khatris  ;  third,  the  Vuisi/as  ;  fourth, 
the  Soodras ;  the  first  three  were  the  regenerate  or  ' 
twice-born  classes,  the  latter  the  servile  class.  It 
was  contended  on  the  part  of  the  Appellant,  that  the 
Khatri  and  Vaisyas  classes  have  ceased  to  exist,  and 
were  sunk  into  the  Soodra  class,  and  that  there  are 
now  two  classes  only,  namely,  the  Brahmin  and  the 
Soodra.     The  Appellant,   in  order  to  show  that   the 
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isoT.  proper  genuine  J5r/^a^n  are  extinct,  cites  as  authorities 

CuuoTURYA  in  support  of  this  position,  The   ^' Af/cen  A  kberi/,  or, 

^^  Sxy^^^  the  Institutes  of  the  Emperor  A/cber,^^  vol.  ii.  p.  377, 

c.      ^"iT  in  which  there  is  this  passage  :    "  At  present  there  are 

Sahib  Pcr-  i  o  l 

iiuLAD  Syn.  scarcely  any  true  ^t'/i/<?r^6-s  to  be  found,  excepting  a  few 
who  do  not  follow  the  profession  of  arms." — "  Those 
among  them,  who  are  soldiers,  are  called  Eidpoois.^^ 
TocVs  "  Annals  and  Antiquities  of  Rajasf  haUj''  vol.  i. 
p.  53,  where  it  is  said,  "  Of  the  fifth  dynast}^  of 
eight  princes  "  ''  four  were  of  pure  blood,  when  Kistra, 
by  a  Soodra  woman,  succeeded."  WarcVs  "  Account 
of  the  Hindoos,"  voh  i.  p.  60  (edit.  1815).  Sec.  2, 
w  hich  treats  of  the  Kskiitr//as  caste,  has  this  passage  : — ' 
"  Some  affirm,  that  there  are  nov  Kshufr/jas  in  the 
Kiilce  jjorju^  that  only  two  castes  exist,  Brahiains  and 
iSiklras  and  that  the  second  and  third  orders  having 
sunk  in  the  fourth."  Steele,  "  Summary  of  the  Law 
and  Customs  of  Hindoo  castes,"  p.  db,  says,  ^^The  Bra/i- 
muns  assert  that  Purser  am  destroyed  the  whole  of  the 
Kshutrii/us  ;  "  and  at  p.  96  :  "  The  Rajpoots^  Maratlia 
chiefs  of  the  Sattara  or  Bhonsle,  and  Kolapoor  families, 
&c.,  and  other  houses,  lay  claim  to  the  title  of  Ksliutrbj, 
and  wear  the  Jemva.  13  ut  they  are  considered  Soodrus 
b}"  the  BraJimuiis  ;"  and  there  is  an  opinion  to  the  like 
effect  expressed  by  Mr.  SlerUnr/,  in  a  paper  on  Orhsa 
Proper,  in  vol.  v.  of  the  "  Asiatic  Eesearches,"  p.  195  : 
-  ,  "The  proper  genuine  Khatris  are,  I  believe,  con- 
sidered to  be  extinct,  and  those  who  represent  them 
are,  by  the  learned,  held  only  to  be  Sudras."'' 

"Whatever  weight  may  be  due  to  these  authorities 
in  support  of  a  speculative  opinion,  entertained,  per- 
haps, by  learned  Brahmins  and  others,  their  Lordsliips 
have,  nevertheless,  no  doubt  that  the  existence  of 
the  Khatri  class^  as   one  of  the  regenerate    tribes,   is 
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fully  recoguized  tliroiighout  India,  and  also  that  Uaj-  1S57. 
poo ts  in  Ce/u'ra/  I/i(Iia,  aiidiu.  this  District,  are  con-  chuoturta 
sidered  to  bo  of  that  class.  No  doubt,  as  far  as  we  k^'><-m^««"n 
are  avrare,  has  ever  been  raised  in  the  Courts  in  India  ^  v. 
as  to  the  existence  of  the  Khatri  class  as  one  of  the  hulad  Sy:s-" 
regenerate  tribes.  The  Courts  in  all  cases  assume 
that  the  four  great  classes  remain.  Thus  Sir  IF. 
Macnaghtcn^  in  his  marginal  note  to  Pcrskad  Singh  v. 
Banee  3IuI(csree  (o  Sud.  Dew.  Rep.  132),  says,  "Ac- 
cording to  the  Uindoo  law,  an  illegitimate  son  of  a 
Rajpoot  or  any  of  the  three  superior  tribes,  by  a 
woman  of  the  K^ddra  or  other  inferior  class,  is  entitled 
to  maintenance  only."  In  the  statement  of  the  case, 
he  takes  it  as  an  admitted  faot  that  a  Bajpoot  is  one 
of  the  three  superior  tribes ;  although  it  is  true,  as 
has  been  observed,  that  the  point  ultimately  decided 
in  this  case,  was  only  that  the  paternity  was  not 
established.  In  the  second  volume  of  Mac7iaghfen''s 
"Principles  of  Hindu  Law,"  p.  119,  the  marginal 
note  is,  "  The  illegitimate  son  of  a  person  belonging 
to  one  of  the  regenemte  tribes  (in  this  case  a  Rajpoot) 
is  entitled  to  maintenance  only."  Accurate  informa- 
tion as  to  the  distinction  of  classes,  especially  in  this 
part  of  India,  is  to  be  found  in  the  statistical  survey 
of  Dr.  Francis  Buchanan,  conducted  under  the  direc- 
tion of  the  Government  of  India.  The  second  volume 
of  M.  Martin's  "  India  "  contains  Dr.  Buchanan'' s  re- 
port on  the  District  of  GoriicJqmor^  and  at  p.  45 G 
he  saj^s,  "  The  Rajpoots  are  here,  everywhere  and  by 
all  ranks,  admitted  to  be  Khatris,  although  they  claim 
all  manner  of  descents,  except  from  the  persons  who, 
according  to  the  Fedas,  sprang  from  the  arms  of 
Brahma.^^  Other  passages  in  the  same  report  have 
been  referred  to  bv   ^Ir.    Leith   to   the  same   effect. 
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1857.  The  Bajpoots  are  mentioned  in  Elphinstone' s  ''  History 
CiTuoTunYA  ^^  IncNa,^^  vol.  i.  p.  607,  as  tlie  nrlitary  class  in  the 
^^''^S\?°''^  original  Hindoo  system  ;  so  also  in  Cii'ininghani's 
^      v^  "  History  of   the    S/Ms,''  p-    202.    Thornton,    in    his 

HULAD  Stn.  "  Gazetteer,"  tit.  "  ibr(;/»oozf«;z«,"  says,  '''The  widely- 
spread  sect  of  Bajpoois  are  considered  offsets  of  the 
Kshetriyas,  one  of  the  four  great  castes  into  which 
the  Hindoos  Avere  originally  divided."  Sir  John 
Malcolm,  in  his  "  Memoir  of  Central  India,''''  vol.  ii. 
p.  125,  enters  fully  into  the  state  and  condition  of  the 
Rajpoot  tribes.  They  are  treated  of  throughout  his 
history  as  belonging  to  the  superior  class ;  he  men- 
tions that  although  their  intercourse  with  females  of 
a  lower  tribe  may  have,  in  some  instances,  produced 
a  mixed  race,  yet  even  in  this  class,  which  he  terms 
the  bastard  Rajpoot  tribes,  the  lowest  of  them  who 
aspire  to  Rajpoot  descent,  consider  themselves  far 
above  the    Soodras. 

In  the  report  of  Dr.  Buchman,  mention  is  made  of 
the  existence  of  this  mixed  race  in  the  District  of 
Goruckpoor,  and  that  there  are  several  persons  of  the 
mountain  tribe,  called  Khatris, vi'h.o  are  a  spurious 
race,  but  who  claim  all  the  dignities  of  the  military 
order.  One  of  the  witnesses  in  this  case,  the  Rajah 
of  Gopalpore,  a  Khatr'i  Kosmck,  states  that  his  family 
do  not  intermarry  with  the  mountain  Rajahs.  It 
seems  to  us,  therefore,  not  only  that  the  Khatri  class 
must  be  considered  as  subsisting,  but  that  according 
to  the  Hindoo  law  generally  prevailing  in  this  part  of 
India,  and  independently  of  exceptions  arising  out  of 
any  well  established  usago  or  custom  to  the  contrary, 
as  to  particular  places  or  families,  Rajpoots  are  to  be 
considered  as  of  the  Khatri  class. 

From  these  premises  it  seems  to  us  to  follow,  that 
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(it  being  indisputable  that  Rajah    JJniur   Purtah   Syn       i^^'^- 
was  a    Rajpoot)  the  true  question  to  be  decided  in  this  Chuoturya 
case  as  to  the  Hindoo  law     of     inheritance   is — not      '  Syn""""^ 
whether   the  illegitimate  son  of  a  Sooclra   man  by  a  g^jj^^^'p 
Soodra  woman  can  inherit  but — -whether  the  illegiti-    hulad  Syn. 
mate  son  of  a  Khatri  can  in  any  event  inherit,  whether 
his  mother  be  a  Soodra  or  of  any  other  caste. 

The  law  relating  to  the  right  of  succession  of  ille- 
gitimate children,  is  thus  stated  in  the  first  volume 
of  Sir  W.  Macnaghten^s  "  Hindu  Law,"  p.  18  : — • 
''  Among  the  sons  of  the  Siidra  tribe,  an  illegitimate 
son  by  a  slave- girl  takes  "with  his  legitimate  brothers  a 
half-share  ;  and  where  there  are  no  sons  (including 
son's  sons  and  grandsons),  but  only  the  son  of  a 
daughter,  he  is  considered  as  a  co-heir,  and  takes  an 
equal  share."  In  the  second  volume  of  the  same 
work,  in  a  note,  p.  15,  he  states  :  "  According  to  the 
Hindoo  law,  the  illegitimate  son  of  a  Siidra  man  by  a 
female  slave,  or  a  female  slave  of  his  slave,  may  in- 
herit, but  not  the  illegitimate  child  of  any  of  the 
three  superior  classes  ;"  and  he  adds,  "  If  the  woman 
were  not  his  female  slave,  the  son  begotten  on  her  by 
him  would  have  no  right  to  the  inheritance,  but  only 
a  claim  to  maintenance."  As  an  authority  in  support 
of  the  passage  in]his  text.  Sir  W.  Macnaghten  refers 
to  Colehrooke^s  translation  of  The  Mitacshara,  on 
Inheritance  ;  which,  as  is  well  known,  is  the  standard 
authority  on  this  subject  in  all  the  schools  of  Hindoo 
law,  from  Benares  to  the  southern  extremity  of  the 
Peninsula  of  India.  In  chapter  1,  section  12,  of  that 
work,  on  "  The  right  of  a  son  by  a  female  slave,  in  the 
case  of  a  Sudra^s  estate,"  it  is  thus  stated  :  "  The  author 
next  delivers  a  special  rule  concerning  the  partition 
of  a  Sudra's  goods.     '  Even  a  son  begotten  by  a  Sddra 

VOL.   VII.  G 
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^^      Oil  a  female  slave,    may   take  a  share   by  the   father^a 
Chijoturya  choice.     But  if  the  father  be  dead,  the  brethren  should 

KUX    MUUDUN  II-  ,     ^  ■>       J^  •  o  -,  i 

Syn  make  him  j^artaker  ot  the  moiety  of  a  share  ;  and 
S\nuii  PcR-  ^^^'  ^^^  has  no  brothers,  may  inherit  the  whole  pro- 
HCLAD  Syn.  perty,  in  default  of  a  daughter's  sons.'  In  clause 
3,  it  is  stated,  that  the  rule  does  not  apply  to  the  three 
superior  regenerate  classes.  ■ '  From  the  mention  of 
[a  Siidra  in  this  place  it  follows  that]  the  son  begotten 
by  a  man  of  a  regenerate  tribe,  on  a  female  slave, 
does  not  obtain  a  share  even  by  the  father's  choice, 
nor  the  whole  estate  after  his  demise.  But  if  he  be 
docile,  he  receives  a  simple  maintenance.'  " 

In  another  treatise  on  the  Hindoo  law  of  inherit- 
ance, also  translated  by  Colehrookc,  and  which  is  the 
great  authority  in  B engulf  The  ^^Ddya  Bhdga  of  Jimu- 
tavdhana^''''  p.  151,  the  same  doctrine  is  to  be  found. 
Also  in  the  "  Treatises  on  Adoption,"  translated  by 
Mr.  Sutherland^  The  Dattaka  Mimdnsa^  sec.  ii.  cl.  26, 
p.  32,  and  The  Dattaka  Chandriha^  sec,  v.  cl.  30, 
p.  205  :  the  third  volume  of  Colehrooke' s  Dig.,  clxxiv. 
p.  143.  Strange's  ''Hindu  Law,"  pp.  69-132  of  vol.  i.  ; 
and  p.  68  of  vol.  ii. 

A  decision  on  the  right,  dLmong  Soodras,  of  illegiti- 
mate chil'dren  to  inherit,  is  reported  in  Sir  Thomas 
Strange's  iSTotes  of  Cases  at  Madras^  Vencataram  v. 
Vencata  Lutchemee  Ummall  (vol.  ii.  p.  305).  In  his 
judgment  he  says,  illegitimate  children  of  Soodras 
inherit  ;  but  in  the  case  of  illegitimate  children  be- 
gotten by  a  regenerate  man,  the  law  is  different  ;  they 
are  entitled  to  maintenance  only. 

It  seems,  therefore,  to  be  established  by  an  unusual 
concurrence  of  authority,  that  according  to  the  law 
prevalent  where  this  property  is  situated,  i\\e  illegiti- 
mate son.  of  one  of  the  three  regenerate  or  twice-born 
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races  cannot  sncceed  to  the  inheritance  of  his  father,        ^^^''• 
We  think,  therefore,  that  the  Appellant's  case  fails    Cht^oturya 

-  1  •     ,  1  V 1  l^        n      j_  ^'UN    MuRDUN 

on  the  second  point  no  less  than  on  the  lirst.  Syn 

In  the  course  of  the  argument  on  this  point,  great  sahub  Pur- 
reliancc  was  placed,  on  the  part  of  the  Appellant,  on  hulad  Syn. 
the  Byivasta  of  the  Pundit  of  the  Sudder  Dewanny 
Court,  but  their  Lordships  are  not^disposed  to  attach 
much  weight  to  this  opinion,  as  it  proceeds  on  the 
ground  that  Uajpoots  are  Soodras,  and  their  Lordships 
are  fully  satisfied  that  this  ground  isVholly  without 
foundation. 

It  was  contended,  however,  on  the  jDart  of  the 
Appellant,  that  as  this  case  has  been  presented  to  us,, 
we  ought  not  now  to  come  to  any  conclusion  affecting 
the  Appellant's  rights,  but  ought  to  remit  the  case  to 
India,  for  the  determination  of  those  rights.  It  was 
urged  that  there  has  been  a  miscarriage  in  the  Courts 
below  ;  that  both  the  Zillah  and  the  Sudder  Courts 
have  proceeded  on  an  erroneous  assumption  that  the 
only  question  at  issue,  as  regards  the  Appellant,  was 
legitimacy  of  birth,  and  not  the  title  of  the  Appellant 
generally  as  heir,  and  that  the  Courts  have  not  con- 
sidered or  adjudicated  upon  either  the  law  or  the  facts 
as  respects  the  Appellant's  riglit  to  succeed  inde- 
pendently of  the  alleged  marriage  or  of  his  own  legiti- 
macy. 

It  is  true  that  the  pleadings  in  this  case  are  un- 
usually— even  for  cases  from  the  Mofussil  Courts — 
loose  and  imperfect,  and  no  distinct  issTies  have  been 
framed  between  the  parties  under  the  Eegulations  for 
that  purpose  :  indeed,  to  the  original  suits  of  1835 
and  1836,  the  Appellant  appears  to  have  become  a 
party  only  by  an  Order  made  after  their  commence- 
ment ;  and  though  we  are  disposed  to  think  that  the 
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1857.        Appellant's  claims  were  distinctly  before  the  Zillah 
Chuotukya  Court  in   1839,  yet  it  must  be  admitted  that  neither 
"^Syn^°^^  the  Principal  Sudder  Ameen  nor  the  Judges  of  the 
'"•  Sudder  Detvanny  Court   appear   to    have  thought   it 

HVLAD  Syn.  necessary  to  adjudicate  upon  them.  Still,  however, 
the  question  for  decision  is  one  of  Hindoo  law,  in- 
volving, in  no  inconsiderable  degree,  what  is  matter 
of  history,  and  we  do  not  think  that  it  would  be  right 
for  us  to  send  back  the  case  for  the  purpose  of  the 
Courts  in  India  considering  such  a  question ;  we  are 
the  less  inclined,  too,  to  adopt  such  a  course  because 
the  particular  inquiries  directed  by  the  Sudder  Court's 
Order  of  1839,  as  to  the  marriage  of  the  Appellant's 
father  and  mother,  and  as  to  his  own  marriage,  appear 
to  us  to  have  involved  every  element  on  which  the 
Appellant's  right  to  inherit  could  depend,  and  the 
Appellant,  therefore,  had  every  opportunity  of  ad- 
ducing evidence  to  establish  his  claim. 

The  only  remaining  question  is  the  reversal  by  the 
Sudder  Dewanny  Court  of  that  part  of  the  judgment 
of  the  Zillah  Court  which  directed  that  an  annual 
sum  of  Es.  6,000,  should  be  set  aside  out  of  the 
estate,  given  by  the  decree  to  the  Eespondeut,  for  the 
maintenance  of  the  Appellant.  The  grounds  upon 
which  the  Sudder  Dewanny  Court  reversed  this  part 
of  the  judgment  do  not  appear  on  these  proceedings. 
The  right  of  an  illegitimate  child  of  one  of  the  three 
regenerate  classes  to  maintenance  out  of  the  estate  of 
his  father,  is  recognized  by  all  the  authorities  on 
Hindoo  law  relating  to  this  subject ;  and  as  to  this, 
there  was  no  difference  of  opinion  between  the  Pundit 
of  the  Sudder  and  the  Pundit  of  the  Zillah  Court, 
although  they  differed  on  the  right  to  the  inheritance. 
It  is  not  shown  that  the  allowance  is  in  excess  of 
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what  the  Appellant  is  justly  entitled  to  receive  with       J^lll- 
reference  to    the'value    of  the    estate ;    and   on    this  Chuoturya 
question,    the   JNative    Judge   oi    the    Court    of   the         Syn 
District  in   which   the   Zeinindanj  is  situated   had  the  Sahub  Pur- 
best   means   of    forming  a    correct    opinion.     If    the   hulad  Syn. 
Court  had    thought  the   amount    in    excess,    means 
might  have  been  taken  to  ascertain  what   would   be  a 
proper   allowance.       In    this  part,    therefore,  of  the 
decree  of    the    Sudder  Dcwanny    Court,    their    Lord- 
ships are  unable  to  concur :  they  are    of    opinion   that 
although  the  Appellant  is  shown  to    have    no  right  to 
the  inheritance,  either  as  the  legitimate  or  tlie  illegiti- 
mate son,  he  is  still   entitled  to  maintenance   out  of 
the  estate  of  his  deceased  father. 

Their  Lordships,  therefore,  will  humbly  i^ecommend 
to  Her  Majesty  to  reverse  the  decision  of  the  Sudder 
Dewanny  Court,  in  so  far  as  it  reversed  the  decision 
of  the  Sudder  Amcen,  with  respsct  to  the  maintenance,, 
to  declare  that  the  Appellant,  as  the  illegitimate  son 
of  the  late  Rajah  Umiir  Purtah  Syn,  was,  and  is^ 
entitled  to  maintenance  out  of  his  estate,  at  the  rate 
fixed  by  the  Sudder  Ameen,  and  to  remit  the  case  ta 
India  for  the  purpose  of  effect  being  given  to  that 
declaration,  but  in  other  respects  to  dismiss  this 
appeal,  although  without  costs,  the  appeal  having,  ia 
part,  succeeded. 
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-  Ajjpellant^ 
Respondent,. 

-  Appellant'., 

-  Respondent* 
On  appeal  from  the  Sudder  Dewanny  Adaivlut  at 


SOOXDUR    KOOMAREE    DeBBEEA 

AND 

Gtjdadiiur  Pershad  Tewarree. 

AND 

Ctudadhur  Pershad  Tewarree 

AND. 

SOONDUR    KOOMAREB    DeBBEEA 


Calcutta. 


sth,  9th,  &    \  HESE    appeals    were   heard   together, 
1858.   '    appeal   was  from  a  decree   of   the   Sudder 


The  first 
Dewanny 


*  Present :  The  Eight  Hon.  The  Lord  Justice  Knight  Bruce,, 
the  Eight  Hon.  T.  Pemberton  Leigh,  the  Eight  Hon.  Sir  Edward 
Eyan,  and  the  Eight  Hon.  The  Lord  Justice  Turner. 


A  childless 
Hindoo,  a 
member  of  a 
divided  Hin- 
doo family  in 
j?en^a?,  byan 
Unomuttee 

Fottah  authorized  his  widow  to  adopt  a  son  for  him  after  his  death,  and 
by  that  instrument  made  her  his  heir.  His  widow  exercised  the  power, 
and  adopted  a  son  for  her  deceased  husband ;  who  died  before  attaining 
his  majority.  The  deed  was  impeached  as  a  forgery.  Upon  appeal  re- 
versing the  decrees  of  the  »SiMf?'?e;'  .4 /neeu  and  Sudder  Dewannt/  Court, 
such  deed  was  upheld. 

Held  also,  that  the  widow  was  entitled  to  a  life  estate  in  her  husband's 
estate  after  the  adopted  8on's  death,  either  under  the  deed  or  as  heir  of 
the  adopted  son. 

A  verbal  power  to  adopt  is  good  by  the  Hindoo  law. 

In  a  suit  in  which  the  only  points  in  issue  were  the  validity  of  a  deed 
of  adoption  and  a  charge  of  misconduct  to  deprive  a  Hindoo  widow  of 
her  marital  rights,  the  Courts  in  ludta  decided  that  the  deed  was  forged, 
and  that  the  widow  had  committed  no  act  toTorfeit  her  rights,  and  fixrther 
declared  that  the  Plaintiff  was  entitled  to  succeed  at  her  death  to  the 
estate  as  heir.  Such  decree  reversed,  as  the  declaration  as  to  heir.ship 
was  idtra  vires,  the  proper  parties  not  being  before  the  Court,  and  the 
suit  not  raising  that  question.. 
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Court,  dated  the  23rd  of  Jid>j^  1845,  in  a  suit  insti- 
tuted in  the  Zlllah  Court  of  Bunhvan^  Gudadhur  Per- 
shad  Tewarree  against  the  Appellant,  for  possession 
of  real  estate,  which  he  claimed  to  be  entitled  to  as 
heir  of  Ilurree  Pershad  Tewarree^  his  nej^hcAV,  who 
had  died  without  leaving  issue,  on  the  grounds,  first, 
that  the  Appellant,  Ilurree  Pershad  Tewarree^s  widow, 
had  forfeited  her  right  as  widow  and  heir  by  miscon- 
duct ;  and  secondly,  that  an  adoption  made  by  the  Ap- 
pellant under  an  Unonmttee  Pottah,  or  deed  authorizing 
her  to  adopt,  after  Hurree  Pershad  Tewarree'' s  death 
and  constituting  her  heir,  which  power  of  adoption  she 
had  exercised,  but  which  adopted  son  had,  however 
died  before  attaining  majority,  was  altogether  void  and 
invalid,  the  Unomuttee  Pottah  being  a  fabricated  in- 
strument. The  Siidder  Deivannij  Court's  decree  ap- 
pealed from,  declared  that  this  instrument  was  a  for^ 
gery,  and  decreed  the  Eespondent  to  be  the  heir  and 
entitled  to  Ilurree  Pershad  Tewarree' s  estate  after 
the  life  estate  of  the  A]3pellant,  the  deceased's  widow 
whom  the  Court  held  had  not  forfeited  her  rio-hts 
as  widow. 

The  other  appeal  was  brought  from  a  decree  of  the 
Sudder  Dewanny  Court,  dated  the  "30th  of  August 
1848,  which  confirmed  the  final  judgment  of  the  Zillah 
Court  of  Burdivan  in  a  suit  brought  by  the  Eespon- 
dent in  the  second  appeal,  against  the  Appellant  in 
that  appeal,  to  recover   a   large    sum    of  money,    the 


alleged  value  of  moieties  of  certain  real 


estates,    cash. 


and  jewels  ;  the  profits  and  interest  of  the  Zemindar?/ 
■which  had  been  withheld   from  her  and  her   deceased 
husband  by  that  Appellant. 

The  facts  common  to  both  cases  and  the    nature    of 
the  pleadings  appear  fully  in  the  judgment. 


1858. 

SOOXDUU 
KooMAREE 

Debbkka 

V. 
G-aiJADHUR 

Pershad 
TcwAiiiiEt; 

d  e  contra. 
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J^  Mr.  Forsyth,  Q.  C,  and  Mr.    Leith,   for  the  ap- 

SooxDUR  pellaut  iu  the   first,    and   Respondent   in   the 

^DEBBM^r  second,  appeal ;  and 

GuDADHUR  Mr.  R,  Fuhuer,  Q.  C,  and  Mr.    W.  Field,  for  the 

TewIrree  Respondent  in  the  first,  and  Appelhmt  in  the 

et  e  contra.  SOCOnd,  appcaL 

Tlie  principal  arguments  were  : 

First.  Upon  the  evidence,  whether  it  established  the 
genuineness  of  the  deed  of  Unomuttee  Pottah  and  the 
validity  of  the  act  of  adoption  by  the  Appellant,  Soon- 
der  Koomaree  DehheecL.  The  case  of  Fiirmanund 
Bhuttacharuj  v.  Oomakimt  Lahoree  (a)  was  referred  to. 

Secondly.  As  to  the  Appellant's  right  to  inherit  by 
the  Hindoo  law,  under  the  Unomuttee  Fottah,  in  her 
character  of  widow,  the  estate  of  her  deceased  hus- 
band, Ilurree  Fershad  Tewarree,  after  the  death  of 
the  adopted  son,  or  as  the  adopted  son's  heir. 

Thirdly.  It  was  insisted  that  the  declaration  in  the 
decree  that  the  Respondent,  Giidadhur  Fershad  Te- 
ivarree,  was  entitled  to  the  estate  and  property  of 
Hurree  Fershad  Tewarree,  after  the  death  of  the  Ap- 
pellant, was  unauthorized  and  erroneous,  prejudicing 
the  future  rights  of  parties  not  before  the  Court  and 
idtra  vires,  in  suit  so  framed. 

lothFeb.,         Their  Lordships'  judgment  was  delivered  by 

1858. 

"~^'       '  The  Right  Hon.  The  Loed   Justice   Turner. 

These  cases  came  before  us  upon  two  appeals,  in 
the  nature  of  appeal  and  cross-appeal.  The  appeals 
arise  out  of  two  suits  in  the  Zillah  Court  of  Burdtvan, 
in  the  nature  also  of  suit  and  cross-suit.      The  first  of 


a)  4  Ben.   Sud.  Dew.  Eeps.   318. 
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these  suits  was  instituted  on  the  9th  of  May^  1834,  by 
Soondur  Koomaree  Dehbeea  against  Gudadhur  Pershad 
Teioarree^  for  the  purpose  of  recovering  from  him 
some  property  of  Hurree  Persh%d  Tewarree^  the  late 
husband  of  Soondur  Koomaree  Dehbeea. 

In  this  suit  Soondur  Koomaree  Dehbeea  claimed  as 
the  widow  of  Hurree  Pershad  Tewarree,  and  as  the 
mother  of  Rada  Pershad,  a  minor  whom  she  had 
adopted,  as  she  alleged,  by  the  permission  of  her  late 
husband. 

It  appears  that  she  was  non-suited  by  the  Sudder 
Ameen,  in  the  first  instance,  on  the  ground  that  Rada 
Pershad,  the  adopted  son,  had  died,  and  that  a  second 
adoption  which  she  had  made  was  not  valid  ;  but  that, 
on  appeal,  the  Sudder  Deiuanny  Court  set  aside  the 
non-suit,  and  directed  that  on  her  proving  her  title, 
as  heir  of  Rada  Pershad,  the  first  adopted  son,  the 
case  should  proceed.  It  further  appears  that  Soondur 
Koomaree  Dehbeea  accordingly  proved  her  heirship  \ 
and  that  she  then  also  put  in  a  claim  to  be  entitled  in 
her  own  right,  under  a  deed  of  TJ^iomuttee  Pottah, 
alleged  to  have  been  executed  by  Hurree  Pershad 
Tewarree,  and  which  had  been  produced  on  the  first 
hearing  before  the  Sudder  Ameen  in  support  of  the 
authority  to  adopt,  and  that  the  case  was  then  again 
heard  before  the  Sudder  Ameen,  and  she  was  again  non-^ 
suited  upon  the  ground  that  the  Unomiittee  Pottah  was 
invalid,  and  that  her  suit  having  been  instituted  on 
behalf  of  Rada  Pershad,  as  heir,  she  was  not  entitled  to 
recover  in  her  own  right  as  widow  and  heir,  but  that 
she  again  appealed  to  the  Sudder  Deivannif  Court,  and 
that  that  Court  then  pronounced  the  following  deci- 
sion : — "As  the  Appellant  sued  in  the  first  instance  as 
widow  of  Hurree   Pershad    Tewarree,  and  as  mother 


1858. 
Soondur 
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1858.  Qf  jiei-  adopted  sou,  a  minor,   aud  when  she  appealed 

SooNDUR  from   the  non-suit,    claimed  to  be    heard  as  widow, 

DebbeeT  according  to  the    Shasters,  as  devisee  under   the  two- 

*'•  fold  deed  called  Unomuttee  Pottalu   and  as  heir  of  her 

(jCDADHUR  .     . 

PEr.sHAD  adopted  son,  it  is  clear  she  never  gave  up  her  claim 
Jfcmdra.  ^^  widow,  tliough  shc  was  preferring  a  claim  to  be 
■heard  as  mother  also  of  Rada  Pershad.  Her  right  as 
■widow  has  been  decided  by  the  Principal  Sadder 
Ameen  himself  in  his  decision,  confirmed  on  appeal 
by  the  Sudder  Court  ;  therefore,  it  is  indisputable. 
As  she  never  gave  up  this  right,  though  she  brought 
more  prominently  forward  her  right  by  adoption, 
equity  requires  that  she  should  be  allowed  to  prose- 
cute her  claim  on  the  former,  notwithstanding  the 
latter  had  been  adjudged  invalid.  Ordered, — That 
the  case  be  returned  to  the  Zillah,  to  be  restored  to 
the  file,  and  retried  on  its  merits," 

It  appears  that  the  case  was  accordingly  retried 
upon  its  merits,  and  the  following  decree  pronounced 
by  the  Sudder  Ameen,  aud  subsequently  upon  appeal, 
affirmed  by  the  Sudder  Dewaany  Court  : — "  On  a 
consideration  af  the  foregoing  circumstances.  Ordered,.! 
that  this  case  be  deoi-eed.  The  Plaintiff  is  to  get 
from  the  Defendant  the  sum  of  Es.  54,914.  12a. 
7g.  2c.  2k.,  being  a  moiety  of  the  ready  cash  in 
the  Malikanah  and  profits  of  the  Zemindar}),  &c.,  and 
the  amount  of  fine  remitted,  and  Es.  3,660.  15a.  log. 
2k.,  the  amount  of  exchange  for  Sicca  rupees  into 
that  of  the  Company's,  making  a  total  of  Company's 
Es.  58,575.  12a.  2g.  3c.,  and  interest  thereon  from 
date  of  suit  to  this  day ;  and  the  Plaintiff  to  get 
possession  by  demarcation  and  partition,  a  moiety  of 
the  remaining  lands,  tanks,  and  gardens,  with  trees 
and  places  as  specified  in  the  plaint,  the  partition  to 
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be  made  by  deputation  of  an  Atneen,  save  and  except  i858. 

the  lands,  tanks,   gardens,  and  places,   &c.,  and  the  so^j^Jr 

house  of  Shoodhakrishn  Ghose  and  the  Asareeah  man-  Koomaree 

goe-trees  specmed  m  the  first  paragraph,  and  denied  v. 

by  the  pleader  of  the  Defendant.     Let  the  worship  ^p'^'/g™ 

of  the  idol,  with  Lot  Rcuilah  appertaininar  thereto,  the  Tewarree 

'  ,  '^    ,        1^  -,         „      ■,  x^   ,        ete  contra. 

Amreeah  mangoe-trees  and  other  goods  ot  the  Deb-, 
showah^  be  performed  and  continued  in  the  custody 
of  both  the  parties.  The  Plaintiff  is  to  get  a  moiety 
of  the  rent  of  the  house  of  Shoodhakrishn.  The 
costs  of  Court  proportionate  to  the  claim  established 
is  to  be  borne  by  the  Defendant,  and  the  Plaintiff  is. 
to  get  interest  on  the  am.ount  decreed  from  to-mor- 
row's date." 

The  second  of  the  appeals  before  us,  that  of   Gii-.    - 
dadhur  Per  shad  Tewarree.^  is  from  these  decrees  of  the 
Sudder  Ameen  and  of  the  Sudder  Deioanny  Court. 

It  may  be  as  well,  at  this  point  of  the  case,  to 
state  that  there  is  no  appeal  before  us  from  the  Order 
of  the  Sudder  Court  of  the  29th  of  Julij.j  1845  ;  and 
that  we  feel  bound,  therefore,  to  regard  Soondur 
Koomaree  Dehbeea  as  suing,  and  of  course  as  defend- 
ing, also,  in  all  the  characters  referred  to  by  that 
Order.  We  agree  with  the  Sudder  Deivanny  Court, 
that  she  ought  to  be  so  regarded. 

The  other  suit  in  the  Zillah  Court  of  Burdti'an,  to 
which  we  have  referred,  was  instituted  on  the  9th  of 
August,  1834,  by  Gudadhur  Pershad  Teivarree  against 
Soondur  Koomaree  Dehheea^  for  the  purpose  of  recover- 
ing the  wholo  estate  of  Hurree  Pershad  Tewarree.^  upon 
the  ground  that  Soondur  Koomaree  Delheea  had  for- 
feited her  rights  as  widow  and  heir  by  unchaste  and. 
un-widow-like  conduct,  and  that  the  Unomuttee  Pottxh, 
was  fabricated,  and  the  adoption  under  it  invalid. 
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In  this  suit  Gudadhur  Pershad  Tewarree  was  non- 
suited by  the  Sudder  Ameen,  upon  the  ground,  that 
Soondur  Koomaree  Dehheea  had  not  forfeited  her 
rights  as  widow  and  heir  ;  but  the  Sudder  Ameen.,  in 
the  judgment  pronounced  by  him,  declared  his  opinion 
that  the  Unomuttee  Pottah  was  a  fabricated  instru- 
ment, and  that  Soondur  Koomaree  Dehheea  was  only 
entitled  to  Hurree  Pershad  Tewarree^s  property  for  her 
life,  and  that  upon  her  death,  Gudadhur  Pershad 
Tewarree  would  be  entitled  to  it. 

From  this  decree  of  the  Sudder  Ameen,  Soondur 
Koomaree  Dehheea  appealed  to  the  Sudder  Deivanni/ 
Court,  but  the  Sudder  Demanny  Court  was  also  of 
opinion  that  the  Unomuttee  Pottah  was  fabricated,  and 
dismissed  the  appeal. 

The  first  of  the  appeals  before  us,  that  of  Soondur 
Koomaree  Dehheea^  is  from  these  two  latter  decrees. 

It  was  objected  to  .this  first  appeal,  that  it  is  merely 
an  appeal  from  the  reasons  from  which  the  decree  is 
founded,  and  is,  therefore,  incompetent ;  but  their 
Lordships  are  of  opinion  that  the  decree  cannot  be 
regarded  otherwise  than  as  establishing  the  invalidity 
of  the  Unomuttee  Pottah  as  between  Soondur  Koo- 
marree  Dehheea  and  Gudadhur  Pershad  Tetvarree,  and 
all  parties  claiming  under  them,  and  they  are  of 
opinion,  therefore,  that  this  objection  cannot  be  main- 
tained. 

They  have  felt  it  their  duty,  therefore,  to  examine 
these  cases  upon  their  merits.  Upon  proceeding  to 
examine  them,  the  first  question  plainly  is,  the  va- 
lidity of  the  instruments  on  which  the  right  to  adopt 
is  claimed,  and  more  especially  of  the  Unomuttee 
Pottah,  on  which  the  claim  to  the  property  is  founded, 
lailing  the  adoption. 
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In  examining  this  question,   the  facts  of  the  case 
require  particular  attention.     Some  of  them  are  com- 
mon to  both  parties.      Byjnath  Tewarree  died,  leaving 
two    sons,    Ram    Pershad    Tewarree^    and    Gudadhur 
Pershud    Tewarree,     the  party   to   these    proceedings. 
Ram  Pershad  Tewarree  afterwards   died,    leaving   one 
son,  Hurree  Pershad  Tewarree.     He  married    Soondur 
Koomaree  Debheea^  the  other  party  to    these  proceed- 
ings.    Hurree  Pershad  Teivarree  was  a  minor  at  the 
time  of  the  death  of  Ram  Pershad  Tewarree,  his  father, 
B.u()i  Gudadhur  Per  shad  Tewarree    was  appointed  to   be 
his  guardian.     After  Hurree  Pershad  Teivarree  had  at- 
tained his  majority,  and  in  the  year  1S42,  a  separation 
took  place  between  him,  and  his  uncle,  Gudadhur  Per- 
shad Tewarree,  and  the  joint  property  was  divided  be- 
tween them.     Thus  far  both  parties  are  agreed.     The 
question  we  are  now  considering  depends   upon    what 
took  place  after  this  partition.    It  is  alleged  by  Soondur 
Koomaree  Dehbeea,  that  in  the  month  of  August,    1831, 
Hurree  Pershad  Tewarree,  being  in  a  state  of  approach- 
ing dissolution,  determined  to  empower  her  to  adopt  a 
son,  and  to  constitute  her  sole  heiress  and  proprietor 
and  owner  of  his  property ;  and  that  he  accordingly,  on. 
the  15th  of  August,  1831,   lodged  with  the  Judge  and 
the  Collector   two    petitions,    each  of  which   was  in 
these  terms  : — "  As  I  have  no  son  or  daughter,  I  wish 
to  adopt  a  son   agreeably  to   Shaster,    and  I  wish  to 
arrange  about  it ;  but  lest   death  should  prevent  my 
taking  this  course  I  have  empowered  my  wife,  Soondur 
Koomaree  Debbeea,  to  adopt  a  son,   and  my  wife  will,, 
in  furtherance  of  my  command,  adopt  a  son  according 
to  Shaster ;  and  whatever   gifts,    &c.,    she   makes,   I 
acknowledge  and  confirm  the  same  as  my  own  doing. 
As  you,  my  Lord,  are  master,    I   have,   agreeably   ta 
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Shaster^  made  my  wishes  known  to  you  through  this 
petition.  I  am  ill.  Not  being  able  immediately  to 
meet  with  a  child  that  would  suit  me,  I  have  em- 
powered my  wife  to  adopt  a  son.  As  soon,  therefore, 
as  she  fixes  upon  a  suitable  child  she  will  adopt  him, 
and  now  my  wife  is  the  heir  of  all  my  property  and 
Zemindar y^  and  will  hereafter  continue  to  be  the  sole 
heir  and  proprietress  and  owner.  For  your  Lord- 
ship's information  I  have  stated  this  fact."  And, 
that  he  also,  on  the  same  15th  of  August^  1831, 
executed  an  UnomiiUee  Pottah,  in  the  name  of  the 
Appellant,  in  these' terms  :  "  As  I  have  neither  a  son 
nor  a  daughter,  and  I  am  ill,  and  as  you  are  my  wife, 
and  in  consequence  the  heir  and  proprietress  of  my 
property,  and  as  from  our  having  no  son  our  funeral 
obsequies  cannot  be  performed,  it  is,  therefore,,  very 
desirable  to  adopt  a  son  according  to  Shaster,  and  I 
have  been  on  the  look-out  for  a  suitable  child  for  that 
purpose,  and  not  being  able  to  get  one  to  please  me, 
I  have  not  been  able  to  adopt  one  to  this  day.  Now, 
I  am  ill,  and  if  by  God's  will  I  should  not  live  to 
adopt  a  son,  in  such  an  event  after  my  death  you  are 
to  adopt  a  son  according  to  Shaster  on  getting  a  fit 
child,  and  I  hereby  give  you  power  to  adopt  a  son 
with  my  free  will  and  consent,  and  if  you  should 
expend  any  thing  in  charity,  and  also  if  you  give  away 
the  immovable  property,  &c.,  to  anyone,  all  this  you 
have  full  power  to  da.  I  give  you  power  to  do  so.  In 
witness  whereof  I  give  this  writing  as  a  deed  of  power." 
This  instrument  was  signed  and  sealed  by  Hiirree  Per- 
shad Tewarree^  and  it  was  urged  that  under  the  autho- 
rity given  to  her  by  these  instruments,  she,  on  the  15th 
of  Jaymanj^  1832,  adopted  Rada  Pe;'5/m</,the  son  of  her 
eister.  On  the  other  hand,  Gtcdadhur  Pershad   Teivarree 
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wliolly  denies  the  validity  of  these  iDstruments,  and 
alleges  that  they  were  fabricated ;  that  Ilurree  Per- 
shacl  Tewarrce's  signature  to  them  was  forged,  and  his 
seal  affixed  to  them  at  a  time  wh^n  he  was  wholly  in- 
sensible ;  and  he  relies  upon  the  contents  of  the  in- 
struments, and  upon  some  erasures  which  appear  upon 
the  Unomiittee  Pottah^  as  conclusive  in  his  favour  upon 
the  question. 

It  was  much  pressed  upon  us  in  the  argument  on 
his  part,  that  the  Judge  of  the  Zlllah  Court,  by  whom 
these  questions  were  first  decided,  had  the  opportunity 
of  seeing  the  original  Unomiittee  Pottah  and  petitions, 
and  the  Avitnesses  on  whose  testimony  the  case  was 
said  to  depend ;  and  that  both  the  Courts  in  India 
had  better  means  than  we  have,  of  knowing  the 
customs  and  habits  of  the  people,  and  of  judging 
whether  such  instruments  as  those  which  are  in 
question  were  likely  to  have  had  existence.  Their 
Lordships  are  fully  sensible  of  the  weight  which  is  due 
to  these  considerations,  and  they  would  not  lightly 
differ  from  the  Courts  in  India  upon  questions  of 
evidence  or  of  custom ;  but  it  is  their  duty  carefully 
to  examine  the  cases  which  are  brought  before  them, 
giving,  of  course,  full  weight  to  the  decisions  which 
have  been  pronounced  upon  them  ;  and,  if  upon  the 
result  of  that  examination  they  are  satisfied  that  those 
decisions  are  not  well-founded,  it  is  not  less  their  duty 
to  declare  that  opinion. 

In  this  case  their  Lordships  have  the  misfortune  to 
differ  from  the  Courts  in  India  ;  and  they  have  less 
difficulty  in  doing  so,  as  the  question  to  be  decided 
depends  much  more  upon  the  documentary  than  upon 
the  parol  evidence.  Both,  however,  must,  of  course, 
be  regarded  ;  and  it  is  scarcely  necessary  to  say,  that 


1858. 

SooxcrR 
koomareb 
Debbeka 

V. 

GfDADHUa 

Pkushad 
Tkwarree 
et  e  contra> 


64 


CASES    IN    THE    PRin    COUNCIL 


1858. 
SOONDUR 

koomaeee 
Debheea 

V. 

gudadhuk 

Pershad 

Tewarree 

et  e  contra. 


from  the  very  nature  and  constitution  of  these  suits, 
the  evidence  taken  in  each  of  them  must  be  looked  at 
in  determining  the  other. 

In  considering  the  validity  of  instruments  of  this 
description,  it  is  of  great  importance,  in  the  first 
place,  to  ascertain  the  position  of  the  parties  at  the 
time  when  the  instruments  are  alleged  to  have  come 
into  existence,  and  the  motives  which  may  have  led 
to  the  execution  of  them.  This  case  presents  no  dif- 
ficulty in  that  point  of  view ;  for  the  evidence  on  the 
part  of  Gudadhur  Pershad  7<?^t'«?7-ee  abundantly  proves 
that  at  the  time  when  these  documents  are  alleged  to 
have  come  into  existence,  there  could  be  no  other 
state  of  feeling  between  Hurree  Pershad  Tewarree  and 
Gudadhur  Pershad  Tewarree.^  than  the  most  determined 
enmity.  Nearly  every  witness  examined  on  the  part 
of  Gudadhur  Pershad  Tewarree  proves  that  they  were 
continually  quarrelling.  Neither  can  any  one  doubt 
of  the  great  importance  attached  by  the  Hindoos  to  the 
existence  of  a  son — their  salvation  depending  upon  it. 
We  start,  therefore,  with  every  probability  in  favour 
of  these  documents. 

It  is  not,  however,  upon  probabilities  that  this  case 
can  be  decided.  We  must  look  to  tlft  facts.  The 
first  and  most  important  fact  to  be  attended  to,  is  that 
of  the  petitions  to  which  we  have  referred,  having  been 
lodged  in  Court,  and  before  the  Collector,  on  the  15th 
of  August^  1831.  Nothing  can  be  more  strong  than 
the  language  of  these  petitions,  if  they  are  authentic. 
They  purport  not  merely  that  there  was  to  be  power 
to  adopt,  but  that  the  property  was  to  be  the  wife's. 
A  power  to  adopt  may,  as  we  understand  the  Hindoo 
law,  be  given  even  verbally.  Surely,  then,  these  do- 
cuments, if  authentic,  must  be  taken  to  have  given  it, 


ON  APPEAL  FROM  THE  EAST  INDIES. 


65 


or,  at  all  events,  to  prove  tliat  it  bad  been  given.  Is 
tbere,  lb  en,  any  sufficient  reason  to  doubt  tbeir 
authenticity  ?  Tbey  bear  not  merely  the  seal,  but  the 
signature,  of  ITurree  Pershad  Tewarree.  The  Eespon- 
deut  has  given  no  proof  that  the  signature  is  not 
genuine.  His  witnesses  are  silent  upon  the  subject. 
He  has  not  even  attempted  to  prove  the  forgery  he 
alleges.  The  absence  of  any  such  evidence,  under  such 
circumstances,  furnishes,  as  their  Lordships  think, 
strong  ground  for  assuming  the  authenticity  of  these 
petitions ;  and  if  authentic,  they  would  alone,  as  it 
appears  to  their  Lordships,  be  suflS.cient  to  dispose  of 
Gudadhiir  Pershad  Teivarree^s  case ;  for  it  has  not 
been  disputed  at  the  bar,  though  it  was  disputed  in 
the  pleadings,  that  if  there  was  power  to  adopt,  there 
was  a  valid  adoption  of  Rada  Pershad,  and  Soondur 
Koomaree  JDehheca  is  the  heir  of  Rada  Pershad.  It 
was  said,  however,  that  the  Unomuttee  Pottah  was,  at 
all  events,  fraudulent,  and  it  was  sought  to  affect  the 
authority  of  these  petitions  by  the  fraud  in  fabricating 
the  Unomuttee  Pottah.  The  case  was  presented  to  us, 
in  this  respect,  as  if  the  petitions  and  the  Unomuttee 
Pottah  depended  wholly  upon  the  same  evidence  ;  but 
this  is  not  so.  The  petitions,  having  been  lodged  in 
Court,  have  the  stamp  of  authority,  which  is  wanting 
in  the  case  of  the  Unomuttee  Pottah.  As  to  the 
Unomuttee  Pottah  itself,  however,  how  does  the  case 
stand  ?  This  instniment  purports  also  to  be  signed 
and  sealed  by  Hurree  Pershad  Teivarree ;  and  there 
is  the  same  absence  of  evidence  to  prove  that  the  sig- 
nature to  it  was  forged,  as  there  is  with  respect  to  the 
signature  of  the  petitions. 

The  Siidder  Ameen^m  his  judgment,  places  reliance 
upon  the  date  of  the  instrument  having  been   en 
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and  some  otlicr  date  having  been  substituted  ;  but 
whatever  [dteratiou  may  have  been  made  in  the  date» 
it  is  phiiu  that  the  deed  was  executed  in  the  lifetime 
of  Ilurree  Pershad  Tewarrce.  Not  only  does  this 
appear  by  the  answer  of  Gadadlmr  Pershad  Tewarree^ 
but  the  very  date  of  the  alleged  fabrication  of  the  deed 
is  mentioned  in  the  petition  presented  by  him  on  the 
0th  of  Aiif/ust,  1838,  and  is  fixed  as  being  the  day  before 
the  death  of  Ilurree  Pershad  Teivarrce  ;  unless,  there- 
fore, there  was  an  alteration  in  the  state  of  mind  of 
Ilurree  Pershad  Te?varree,  between  the  loth  of  Augusty 
1831,  and  the  time  of  his  death,  the  alteration  in  the 
date  cannot,  as  it  seems  to  their  Lordships,  have  been 
material ;  and  as  to  the  other  alleged  erasures  in  the 
names  of  the  witnesses  to  the  deed,  it  is  to  be  observed^ 
that  the  S udder  Anicea  does  not  at  all  refer  to  them, 
lie  appears,  in  his  judgment,  to  have  relied  upon  the 
circumstance  of  Ilurree  Pershad  Tewarree  not  having 
himself  adopted  Rada  Pershad ;  but  their  Lordships 
do  not  consider  that  the  mere  fact  of  non-adoption 
by  Ilurree  Pershad  Tewarree  himself,  weighs  much 
against  the  validity  of  tlie  deed.  Many  circumstances 
may  have  induced  Ilurree  Pershad  Tewarree  rather 
to  trust  the  adoption  to  his  widow,  than  to  make  it 
himself ;  and  no  instrument,  giving  a  power  to  adopt, 
could  be  held  valid,  if  the  non-adoption  by  the  party 
making  the  instrument,  be  held  to  prevail  against  it. 
Reliance  was  also  placed  on  Soondur  Koomaree  Dehbeea 
having,  soon  after  the  death  of  Ilurree  Pershad  Tewar- 
ree^ claimed  as  heir  in  the  suit  Xo.  G,996  ;  but  it  is  to 
be  observed  that  at  this  time,  the  adoption  had  not  been 
made  :  and  besides,  from  what  has  been  alread}'  stated, 
it  appears  clear  that  tlie  Umrmuftee  Pottah  was  in 
existence  in  the   lifetime  of  Ilurree  Pershad  Tewarree^ 
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Some  reliance  appears  also  to  have  been  placed  upon         iSoS. 
some  slight   discrepancies  appearing   in   the   evidence      rooxdur 
of  the  witnesses  examined   on   the   part   of  Soondar     Koomarke 
Koomarec    Deheea ;  but,    in    their    Lordships'    judg- 
ment, such  discrepancies  tend  rather  to  support,  than 
to  discredit,  the  testimony  of  those  witnesses.     There    Tkwaruee 
are  also  other  slight  circumstances  on  which  the  SuJ- 
der  Amcen  has  relied,  which  do  not  appear  to   tlioir 
Lordships  to  require  any   comment ;  but  the   Su'llcr 
Amecn^  in  some   degree,  relied    upon,  and  the  S'ldder 
Dewannfj  Court  almost  wholly  relied  upon,  the  incon- 
sistency of  this  deed — that  the  gift  of  the  property  to 
Soondiir  Koomaree  Debbcca  was  at  variance  with  the 
pow<3r  of  adoption  given  to  her.     This,   no  doubt,  is 
a  circumstance  to  which,  if  unexplained,  great  weight 
would  be   due,    but   the   circumstances   of   this    case 
appear  to  their  Lordships  to  explain  it.     It  is  obvious 
that    in  the   state  of   the  relations   existing   between 
Ilurrce     Pcrshad    Teioarrce    and  Gudadhur    Pcrshad 
Teioarrec,   the   natural   desire   of   Hiirree  Pershad  Te- 
ivarree  would  be  to  prevent  his  property  from  falling 
into  the  hands  of  Gudadhur  Pershad   Tewarree,  into 
whose  hands  it  would  have  gone  if  he  had  not  other, 
wise  disposed  of  it.     That   this  was   the   feeling   of 
Ilurree  Pershad  Teivarree  appears  from  the  evidence  of 
Gudadhur  Pershad  Teioarree's   own   witness,   Bheehim 
Sing^   who,    upon    his    examination,    states  : — ^'  For- 
merly, when   the  Defendant  and  Ilurrce  Pcrshad   Te~ 
warree  were  joint  in  mess,  I  was  in  their  employ.    On 
the  death  of  the  Defendant  in  the   year  1230,   there 
was  a  partition  made  of  the  Zemindar f/^  &c.,  in   the 
year  123 L     After  that  both  the  parties  were  in  pos- 
session of  their   shares.     In  the  year   1238,    IIurre<^ 
Pershad  Tctvarrcc  became   very  weak  from  illness.      J 
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1858.        had  left  the  service  then,  and  was  not  in  employ,  but 

SooNDUR     frequented  him  still ;  when  I  used,  Hurree  Fershad 

"Debfee?    Tewarree  was  indeed  very  weak.     One  or  two  days 

"•  before  his  death  I,  and  many  others,  had  gone  to  see 

Pershad     him,  and  at  the  same  time  Gudadhur  Fershad  Tewarree 

^tTcmdra     ^^^  '"^^'^  come  to  See  him,  when  he  said  to  Hurree 

Pershad  Tewarree,  '  You  are  very  weak  ;  what  are  you 

doing  with  the  Zemindar y  T  On  this  Hurree  Pershad 

Tewarree  said,  '  I  have  a  wife  ;  she  will  sustain  my 

honour.     I   have   transferred    the   whole   to    her   by 

writing.'     On  hearing  this  the  Defendant  went  away 

in  a  rage.     I  also  went   away.     The  other  people  also 

left  the  place." 

The  evidence  of  this  witness  is  the  more  material 
as  it  shows  that  Gudadhur  Pershad  Tewarree  was 
aware  of  the  execution  of  this  deed  even  in  the  life- 
time of  Hurree  Pershad  Tewarree  ;  and  this  leads  us 
to  the  consideration  of  his  conduct.  Knowing  of  the 
existence  of  this  deed,  as  appears  by  the  evidence  of 
this  Avitness ;  by  his  answer ;  and  by  the  petitions 
already  referred  to,  he  instituted  no  proceedings  until 
the  9th  of  August,  1834,  and  then  only  when  he  had 
been  sued  by  Soondur  Koomaree  Tewarree,  and  was 
called  upon  to  put  in  his  answer  in  the  suit  instituted 
by  her.  The  question,  therefore,  p.s  to  the  validity 
of  the  deed  of  Unomuttee  Pottah^  appears  to  their 
Lordships  to  be  reduced  to  the  question  of  the  alleged 
insensibility  of  Hurree  Pershad  Tewarree ;  and  on 
this  point  their  Lordships  fully  concur  in  the  opinion 
of  the  Sudder  Ameen,  that  no  credit  whatever  can  bo 
given  to  the  testimony  of  the  witnesses  examined  on 
the  part  of  Gudadhur  Pershad  Tewarree  upon  this 
point.  Their  Lordships  have  thought  it  right  to 
examine  this  case  with  reference  to  the   evidence  on 


ON  APPEAL  FROM  THE  EAST  INDIES. 


69 


the  part  of  Gudadhur  Pcrs/iad  Teivairee  ;  but,  having 
done  so,  they  think  it  right  to  add,  thnt  tliey  are  dis- 
posed to  attach  more  weight  to  the  evideuce  on  the 
part  of  Soondur  Kooniaree  Tewarree,  than  the  Sadder 
Araeen  appears  to  have  done  ;  and  they  see  nothing 
to  impeach  the  evidence  of  Ram  Mohim  Surkar,  upon 
whom  the  Sadder  Ameen,  in  his  judgment  on  theiirst 
appeal,  castii  no  imputation  whatever.  It  is  true, 
indeed,  that  in  the  copy  of  the  same  judgment,  to  the 
other  appeal,  he  is  made  to  speak  of  him  in  these 
terms  : — -"  Witness,  Bam  Mohim  Surkar^  is  one  of 
those  attached  to  the  Court  for  the  purpose  of  giv- 
ing evidence,  and  is  not  worthy  of  reliance.  With- 
out even  looking  to  the  coniiicting  nature  of  the  testi- 
mony of  each  of  these  witnesses,  their  evidence  in  my 
opinion  has  no  weight  in  this  case." 

Their  Lordships,  however,  are  not  disposed  to  place 
reliance  upon  this  latter  copy  of  the  judgment,  for 
they  find  that  in  the  reasons  of  appeal  presented  by 
Soondur  Koomaree  Debbeea  against  the  judgment  of  the 
Sudder  Ameen  there  is  the  following  passage  : — "The 
Principal  Sadder  Ameen,  after  his  deep  research,  could 
state  nothing  against  Ram  Mohim  Sur/car,  my  witness, 
and  a  Vakeel  of  the  Court,  in  his  decision,  except  that 
nothing  could  be  carried  by  the  evidence  of  a  single 
witness."  And,  in  the  answer  to  these  reasons,  there 
is  no  mention  made  of  any  such  observation  having 
been  made  by  the  Sudder  Ameen,  as  appears  in  the 
second  copy  of  the  judgment. 

Upon  the  whole,  therefore,  their  Lordships  are  of 
opinion  that  upon  the  first  appeal  the  decisions  of  the 
Sudder  Deicanwj  Court  and  of  the  Sudder  Ameen 
ought  to  be  reversed. 

The  case,  hoAvever,  between  these   parties    does  not 
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iSo8,        roqnire  that  any  decision  should  now    be  given    as  to 

SooNDUR     tlic  rights  of  parties  who  may  become  entitled  after  the 

Ij'kbbeeT    t^^ccase  of  Soondnr    Koomarce   Dehheea  ;    and  feeling, 

^'  for  the  reasons  which  have  been  already  assisrned,  that 

Pershai)     these    rights  (it  any)   will  be  better  investigated  in 

et^Ttmitra'    -^^'^^''^')  tlicir  Loi'dships  are  not  disposed  to  go  further 

than  the  necessity  of  the  case  requires.   .  They  intend, 

therefore,  upon  the  first  appeal,  humbly  to  recommend 

to  Her  Majesty  that  the   decrees   of   the    Sadder  Do- 

waiini/  Adawlnt  and  of  the  Principal  Sadder  Amcen  be 

reversed,  and  that  in  lieu  thereof  the  decree  stand  and 

be  as  follows  :--- 

^^  It  appearing  to  their  Lordships  that  Gadadhar 
Pershad  Tewarree  cannot,  under  any  circumstances, 
have  any  right  to  the  property  in  question  in  this  suit 
during  the  life  of  Soondar  Koomaree  Tewarree^  it  is 
ordered  that  the  suit  be  dismissed  without  prejudice 
to  any  question  as  to  the  rights  of  Gadadhar  Pershad 
Teujarree  (if  any)  after  the  death  of  Soondar  Koomaree 
Teioarree^  and  without  prej  udice,  also,  to  the  rights  (if 
any)  of  any  person  not  before  the  Court  in  this  cause, 
either  in  the  lifetime  or  after  the  death  of  Soondar 
Koomaree  Tewarree  ;  and  their  Lordships  will  order 
Gadadhar  Pershad  Tewarree  to  pay  the  costs  both  in 
the  ZillaJi  and  Sadder  Courts." 

Upon  the  second  appeal,  tliat  of  Gudadhur  Pershad 
Tewarree^  three  points  were  raised  : — 

First.  That  all  the  accounts  had  been  settled  up 
to  the  time  of  the  partition,  and  that  the  AiDpellant, 
Gadadhar  Pershad  Tewarree^  had  been  improperly 
charged  in  respect  of  his  receipts  before  that  time  ; 
and,  further,  that  he  had  been  improperly  charged 
with  rents  which  he  had  not  received. 

Second.   That  he  hud  been  improperly  charged  with 
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a  moiety  of  a  fine  -svliicli  had  been  paid  to  Govern- 
ment, and  afterwards  repaid  to  him  ;  and, 

Third.  That  he  had  been  improperly  charged  with 
the  amonnt  and  value  of  property  which  had  been  ab- 
stracted from  the  Treasury  in  the  3'ear  1830. 

The  second  point  was  abandoned  at  the  hearing  ; 
upon  the  other  two  points  it  is  unnecessary  to  say 
more  than  a  few  words.  It  appears  to  their  Lord- 
ships from  the  partition  papers,  to  be  clear  that 
accounts  were  to  be  afterwards  rendered,  and  their 
Lordships  see  no  evidence  to  show  that  any  such 
accounts  ever  were  rendered,  and  certainly  none  to 
show  that  any  such  accounts  were  settled  :  nor  do 
their  Lordships  find  that  it  is  alleged  by  the  answer, 
that  there  ever  was  any  settled  account  ;  and  with 
respect  to  the  rents,  the  Appellant  being  in  posses- 
sion, was  bound  to  keep  the  accounts  of  his  receipts, 
and  not  having  produced  any  such  accounts,  is  pro- 
perly chargeable  with  the  full  rents.  There  remains 
then  only  the  third  point,  as  to  which,  npon  carefully 
looking  into  the  evidence  which  was  referred  to  on 
the  part  of  the  Appellant,  their  Lordships  are  fully 
satisfied  that  the  property  abstracted  from  the  Trea- 
sury was  not  stolen,  as  the  Appellant  has  alleged,  but 
was  possessed  by  the  Appellant  himself.  Their  Lord- 
ships are,  therefore,  of  opinion,  and  will  humbly  re- 
commend to  Her  Majesty,  that  Gudaclhiir  Pcvisliad 
Tewarrce^s  appeal  be  dismissed,  with  costs. 
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Xga  TIooxo  and  otliors 

AXD 

AppdlantSj 

i 

TuE  Queen         -      .  - 

- 

Rpspondent* 

•1 

On  appral  from    the  Supreme  Court  at  Calcutta. 

^^\^oT'^  Ix  this  case  the  appeal  was  allowed  by  the  Supreme 
' — — '  Court  at  Calcutta  (a),  from  a  sentence  on  the  criminal 
tte  Queen  in  side  01  that  Court  in  a  case  of  murder. 
loweTfrom  a  ^^  ^^^  month  of  June,  1850,  the  Appellants,  natives 
judgment  on  of  Burmali,  and  native  subjects  of  the  East  India 
o/tSTsu-      Company,  representing  the  Crown,  were   apprehended 

atCV/?n/«rt,in  *  Present  :  The  Eiglit  Hon.  Lord  Wensleydale,  the  Eight  Hon. 

acaseofmur-  X.  Pemherton  Leigh,  the  Pdght  Hon.  Sir  Edvrard  Evan,  and  the 

"^Statute  9th  '^^S^^  Hon.  Sir  William  H.  Maule. 

Geo.IV.,c.li,  r.  3^,  ^1^0  Charter  of  Justice,  dated  the  26th  of  March,  1774, 
tends  to  the  sec.  xxxiii.,  creating  the  Supreme  Coui-t  at  Calcutta,  that  Court,  la 
British  ter-  criminal  suits,  has  sole  power  and  authority  to  allow  or  deny  ap- 
Z/Sla^U'e  P''^^^  ^''  ^^^  Queen  in  Council.  See  The  Queen  v.  Eduljee  By- 
provisions  of  ramjee  (3  Moore's  Ind.  App.  Cases,468);  The  Queen  r.  AUoo  Paroo 

the  Statute,     (ib.  488^ 

9th.  Geo.  lY.. 

c.  31,  sec.  8,  with  respect  to  oflfences  committed  in  two  different  places, 

or  partially  committed  in  one  place  and  completed  in  another,  but  such 

Statute  does  not  render  a  person  liable  to  punishment  for  the  commission 

of  a  complete  oflFence,  who  was  not  liable  before  the  passing  of  that 

Statute. 

The  words  "  within  the  Hmits  of  the  charter  of  the  said  United  Com- 
pany," in  the  56th  section  of  the  9th  Geo.  TV. ,  c.  74,  held  to  mean,  within 
the  limits  of  the  trading  charter  of  the  East  India  Company. 

The  Supreme  Court  at  CnJcutta  has  no  jurisdiction  under  the  9th 
Geo.  IV.,  c.  74.  sec.  56,  to  try  an  indictment  for  murder  committed  and 
wholly  completed  at  a  place  within  the  trading  limits  of  the  East  India 
Comp'anv's  charter,  by  native  subjects  oiBurmah  under  the  government 
of  the  East  India  Company,  representingthe  Crown,  who  would  not  under 
former  Statutes  regulating  thejimsdiction  of  the  Supreme  Court,  have 
been  amenable  to  its  crimmal  juiisdiction. 
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on  the  eliame  of  murderiuoj  a  boat's   crew  of  natives        i'"^^'- 
of    Tavojj^  in  certain  nninliabited  Islands  called   the    Nua  Hoono 
Coco  Islands^  in  the  Bay  of  Bengal ;   and  were   subsc-   ,^^^  queex. 
c^nently  sent  to  Calcutta^  to  be  tried  in  the   Snprerne 
Court  there.    • 

By   the  charter  establishing  the    Supreme    Court 
at  Calcutta,  the  criminal  jurisdiction  of    that  Court 
extends  to  all  murders  and  other  crimes  committed 
within  the  town  of  Calcutta  and  factory  of  Fort  Wil- 
liam,  and  the  limits  thereof,  and  the  factories   sub- 
ordinate thereto ;  and  also  extends  to  all  murders  and 
crimes  committed  in   Bengal,  Bahar,  and    Onssa^  by 
any  British  subject,  or  any  other  person  in  the  service 
of  the  East  India  Company  or  of  any  British  subject. 
By  the  Act,  39th  &  40th  \}eo.  III.,  c.  79,  sec.  20,  the 
limit  of  Bengal,  Bahar,  and    Orissa  was  extended  to 
Benares,  and  to  all  such  Districts  as  should  thereafter 
be  made  subject  to  the  Presidency  of  Fort    William. 
By  the  Act,   26th  Geo.  III.,  c.   57,  sec.   29,  all   the 
servants    of  the  East  India  Company,  and  all  other 
British  subjects  resident  in  India,  were  made   subject 
to    the    jurisdiction  of    the    Supreme  Court    for    all 
murders  and  other  crimes  committed  in  any  parts  of 
Asia,  Africa,  or  America,   bej^ond  the   Cape  of   Good 
Hope  to  the  Straits  of  Magellan,  within  the  limits  of 
the  exclusive  trade  of  the  East  India  Company. 

By  the  56th  section  of  the  Act,  9th  Geo,  IV.,  c.  74, 
it  was  enacted,  *'  That  where  any  person,  being  fe- 
loniously stricken,  poisoned,  or  otherwise  hurt,  at  any 
place  whatsoever,  either  upon  land  or  at  sea,  within 
the  limits  of  the  Charter  of  the  said  United  Com- 
pany, shall  die  of  such  stroke,  poisoning,  or  hurt, 
at  any  place  without  those  limits ;  or,  being  fe- 
loniously :^tricken,  poisoned,  or  otherwise  hurt,  at  any 
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isa7.  place  v.'liatsocvcr  without  those  limits,  cither  iijiou 
NoA  Hooxci  land  or  at  sea,  shall  die  of  such  stroke,  poisoning,  or 
The  Qu-iEN  ^^^^^'^  '^^  ^^J  P^^^ce  within  the  limits  aforesaid,  every 
oifenco  committed  in  respect  af  any  such  case^ 
whether  the  same  shall  amount  to  the  offence  of 
murder  or  of  manslaughter,  or  of  being  accessory  be- 
fore or  after  the  fact  to  murder  or  manslaughter,  may 
be  dealt  with,  inquired  of,  tried,  determined  and 
punished,  by  any  of  His  Majesty's  Courts  of  Justice 
within  the  British  territories  under  the  Government  of 
the  said  United  Company,  in  the  same  manner  in  all 
respects  as  if  such  offence  had  been  wholly  committed 
within  the  jurisdiction  of  the  Court  within  the  juris- 
diction of  whieli  such  offender  shall  be  apprehended 
or  be  in  custod3\"  (a) 

At  the  Criminal  Sessions  holden  before  the  Supreme 
Court  on  the  4th  of  Febrnarf/,  1857,  an  indictment 
against  the  Appellants  was  presented  to  the  grand 
jury,  the  seventh  count  of  which  was  as  follows  : — "The 
jurors  of  our  Lady  the  Queen,  upon  their  oath,  further 

(ff)  Shortly  before  tlie  passing  of  this  Act,  the  9th  Geo.  IV.,  cap. 
31,  consolidating  and  amending  the  Criminal  law  in  England, 
was  passed,  the  8th  section  of  which  provided,  ' '  That  where  any 
person,  being  feloniously  stricken,  poisoned,  or  otherwise  hurt, npoa 
the  sea,  or  at  any  place  out  of  England,  shall  die  of  such  stroke, 
poisoning,  or  hurt,  in  England ;  or,  being  feloniously  stricken, 
poisoned,  or  otherwise  hurt,  at  any  place  in  England,  shall  die  of 
such  stroke,  poisoning,  or  hurt,  upon  the  sea,  or  at  any  place  out  of 
England,  every  offence  committed  in  respect  of  any  such  case, 
whether  the  same  shall  amount  to  the  offence  of  miu-der  or  of  man- 
slaughter, or  of  being  accessory  before  the  fact  to  murder,  or  after 
the  fact  to  miu-der  or  manslaughter,raay  be  dealt  with,inquired  of, 
tried,  determined,  and  punished,  in  the  county  or  place  in  England 
in  which  such  death,  stroke,  poisoning,  or  hurt,  shall  happen,  in  the 
same  manner  in  all  respects  as  if  such  offence  had  been  wholly 
coimnitted  in  that  county  or  place." 
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present,  that  X<)a  Iloong^  Ncja  D.^ccn^  Nya  Thoon,  ^^^^ 
N(ja  Tzcen^  uud  Nija  Thau  Keh,  on  the  first  day  of  Nga  Hoonq 
November^  in  the  year  of  Our  Lord,  1855,  being  na-  the  Queen, 
tives  and  inhabitants  of  the  parts  of  India  within  the 
dominions  of  our  Lady  the  Queen,  and  as  such  being 
persons  owing  allegiance  to  and  mider  the  peace  and 
subjects  of  our  Lady  the  Queen,  and  who  now  are  in 
custody  in  Calcutta^  within  the  local  jurisdiction  of 
this  Honourable  Court,  did  within  the  limits  of  the 
charter  of  the  East  India  Company  (to  wit,  at  a 
certain  Island  in  the  Bay  of  Bengal^  in  Asia^  called 
Wah  Gijoori)^  feloniously,  wilfully,  and  of  their  malice 
aforethought,  kill  and  murder  a  male  native  of  the 
parts  of  India  within  the  dominions  of  our  said 
Lady  the  Queen,  whose  name  is  to  the  jurors  un- 
known." 

A  truGT  Bill  was  found  by  the  grand  jury  against  all 
the  Appellants  ;  and  on  the  Tth  of  Febraarij,  1857, 
they  were  brought  to  trial  in  the  Supreme  Court,  be- 
fore the  Chief  Justice,  Sir  James  William  Oolvile. 
At  the  trial  the  Appellants  pleaded  ''  IS^ot  guilty  ;" 
and  the  Counsel  for  the  Appellants  objected  and  con- 
tended that  the  Court  had  no  jurisdiction  to  try  the 
case,  and  that  the  Appellants  were  not  subject  to  the 
criminal  jurisdiction  of  the  Court. 

The  question  as  to  the  jurisdiction  was  reserved 
by  the  Chief  Justice  for  the  decision  of  the  full  Court 
upon  further  argument.  The  jury  found  a  verdict,  as 
to  all  the  Appellants,  of  "  Guilty"  upon  the  seventh, 
and  three  other  counts  not  material  to  the  question 
at  issue. 

The  question  of  jurisdiction  was  argued,  on  the  12th 
of  Fchniarij,  1857,  bufore  the  full  Court  consisting 
of  the  Chief  Justice  and  Mr.  Justice  BuUcr^  and  Mi\ 
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1857.        Justice  Jackson,  and  the  judgment  of  tlie  Court  was 
Nga  llooxG  pronounced  on  the   17th   of  the   same  month.     The, 
Chief  Justice  delivered  the   opinion  of  himself  and| 
Mr.  Justice  BuUer,  that  the  Court  had  jurisdiction. 
Mr.   Justice  Jackson  was   of  opinion  that  the   Court 
had  no  jurisdiction. 

The  judgment  of  the  Chief  Justice  and  Mr.  Justice 
B idler  was  in  those  terms  : — "  The  following  are  the 
considerations  upon  which  we  think  that  the  Court 
has  jurisdiction  to  try  and  determine  this  case  :  The 
56th  section  of  the  Uth  Geo.  IV.,  c.  74,  is  unlimited 
as  to  persons.  It  must  necessarily  receive  that  rea- 
sonable limitation  which  applies  to  every  penal  enact- 
ment, namely,  that  it  cannot  be  taken  to  affect  any 
person  who  does  not  owe  a  permanent  or  temporary 
allegiance  to  the  Crown.  But  there  is  nothing  in  its 
terms  which  restricts  its  operation,  whether  within  or 
without  the  Queen's  dominions,  to  one  class  of  Her 
Majesty's  subjects ;  it  comprehends  every  case  of 
criminal  homicide  in  v\^hich  the  person  killed  dies 
within  the  wide  limits  of  the  Company's  charter,  and 
in  which  the  offender  is  in  custody  within  the  juris- 
diction which  we  understand  to  be  the  ordinary  ju- 
risdiction of  the  Court.  It  contemplates  two  classes 
of  such  cases,  one  in  which  the  mortal  injury  is  in- 
flicted beyond  the  limits  of  the  Company's  charter, 
and  the  other  in  which  the  whole  offence  is  completed 
within  those  limits.  The  words,  therefore,  of  this  en- 
actment, if  construed  literally,  unquestionably  com- 
prehend the  present  case.  There  is  no  general  rule 
of  law  which  militates  against  that  construction.  The 
jurisdiction  over  offences  committed  beyond  the  terri- 
tories of  the  East  India  Company,  and  within  these 
wide  geographical  limits,  is  undoubtedly  of  an  excep- 
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tioiial  character,  but  it  is  beyond  dispute  tliat  Parlia-        1857. 
ment  has  granted  it  over  British  subjects,  and  that  in   kga  Hookg 
respect  not  only  of  these  heinous  ofitences  against   the  ^^^  queex 
f)erson,    but    of   many    other   offences,    by   the   2Gth 
Geo.  III.,  c.  57,  s.   29.     There  can  be  no  doubt  that 
the  object  of  that  enactment  was  to  provide  for  the 
punishment  in  India.,  of  offences  committed  by  British 
subjects  within  those  geographical  limits,   which,  if 
not  altogether  dispunishable  by  any  British  Tribunal, 
could  only  be  tried  in  England  under  such  Statutes 
as  the   33rd  Hen.   VIII.,  c.   23,   the  57th   Geo.  III., 
c.  53,  or  now  by  the  9th   Geo.  lY.,  c.  31,  s.  7.     Even 
as  regards  offences  which  could  be  tried  in  England^ 
it  was  obviously  expedient  to  provide  some  Tribunal, 
with  power  to  try  such  offenders  in  the  country  of 
their  residence,  and  in  one  presumably  less  distant 
than  England  from  the  place  in  which  the  offence 
was  committed.     The  same  reasons  would   apply   to 
those    offences  committed  by  native  subjects  of  the 
Crown  which  by  reason  of  their  locality  would  not 
fall  within   the   ordinary   jurisdiction  of   cither   the 
Crown  or  the  Company's  Courts,   and  there  is,  there- 
fore, no  antecedent  improbability  in  the  hypothesis, 
that  the  section  under  consideration  was    designed  to 
give  to  the  Crown  Courts  such  a  jarisdiction   over 
offences  touching  life  (to  which  the  extraordinary  ju- 
risdiction created  by  several  of  the  English  Statutes 
is  limited),  Avhen  committed  by  natives.     But  it  has 
been  contended  that   other  parts  of   the   Statute  in 
question,    as  well   as   particular   expressions   in   the 
section  itself,   afford    strong   arguments   against   the 
construction  which  the  Counsel  for  the  Crown  would 
put  upon  it.     It  is  said  that  the  preamble  tends  to 
show  that   there  was  no  intention  to  confer  upon  any 
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1857.  of  the  Crown  Courts  in  InUa  a  new  jurisdiction,  or 
Nga  Hooxc.  to  do  more  than  introduce  here  some  of  those  amend- 
The  Quekx  ^^^^^^^  i'^  t^^  administration  of  the  criminal  law  which 
had  been  effected  at  home  by  the  9th  Geo.  IV.,  c.  31, 
and  other  Statutes.  It  is  said,  in  particular,  that  the 
real  object  and  intention  of  the  56th  section  of  the 
Indian  Statute,  were  to  do  no  more  than  was  done  by 
the  8th  section  of  the  English  Statute,  and  a  further 
objection  to  the  construction  contended  for  by  the 
Counsel  for  the  Crown,  which,  when  I  first  considered 
the  subject,  struck  me  as  plausible,  is  drawn  from  the 
provision  in  the  first  section,  which  saj^s,  that  the 
Act  shall  extend  to  all  persons  over  whom  the  crimi- 
nal jurisdiction  of  the  Crown  Courts  does  or  shall 
hereafter  extend,  whence  it  is  argued  that  the  general 
provisions  of  the  Act  are  not  to  be  taken  to  apply  to 
natives,  who  are  not  subject  to  the  ordinary  criminal 
jurisdiction  of  the  Court.  The  answer  to  the  first 
objection  seems  to  be  that,  in  whatever  degree  the 
passing  of  the  Indian  Statute  was  prompted  by  the 
contemporaneous  amendments  in  the  criminal  law  of 
England^  that  Statute  does  unquestionably  in  several 
instances  give  to  the  Crown  Courts  a  new  and  ex- 
tended jurisdiction,  and  confer  upon  them  the  power 
of  trying  natives,  who  would  not  otherwise  be  triable 
there.  The  7th  and  8tli  sections  relating  to  acces- 
saries, the  70th  section  relating  to  the  offence  of 
bigamy,  the  109th  section  relating  to  receivers  of 
stolen  property,  afford  instances  of  this.  ]!^or  can  it 
be  said  that  the  jurisdiction  supposed  to  be  given,  was 
wholly  unconnected  with  the  recent  amendments  of 
the  criminal  law  of  Emjlaad  ;  on  the  contrary,  the  ar- 
gument of  the  Crown  Counsel  assumes,  that  the  in- 
tention was  to  make  some  kind  of  provision  in   India 
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for  tlie  trial  of  that  kind  of  offence,  which   was   the        1857. 
subject  of  the  7th  section  of  the  9th    Geo.    IV.,  c.  31.    Nga  Hooxa 
That  enactment  consolidated  and  amended  the  English  r^^^  queen 
law  relating  to  the  trial  of  murder  and    manslaughter 
committed  out   of    England^    and   if  a    similar   juris- 
diction was  to  be  given  to  the  Courts  here,    their  cir- 
cumstances required  some  modification  of  the  machi- 
nery by  means  of  which  it  was  to  be  exercised.     Again, 
it  is  clear  that  whatever  the  56th  section  of  the  Indian 
Statute  means,  it  means  something   different    from,   if 
not  something  more  than,  the  introduction  into   India 
of  the  8th  section  of  the  English  Statute.     The  latter 
section  seeks  merely  to  provide  for  the  cases  in  which 
the  deceased  being  stricken  in   England  dies   abroad, 
or,  being   stricken    abroad,    dies   in  England ;  and  it 
does  so  by  enacting,  that  in  either  case  the  tiial   may 
be  had  in  that  country  in   which  either   the  death  or 
stroke  happened,    as  if  the  offence   had   been  wholly 
committed  in  that  place.     But  the  56th  section  of  the 
Indian  Statute  does  not   merely  contemplate   a  stroke 
without,  and  a  death   within,    certain   limits,    or   vice 
versa  ;  it  seems  to  contemplate   also  offences   wholly 
committed   within  the  limits  defined  (the  words  are, 
'  or  being  feloniously  stricken,  poisoned,  or  otherwise 
hurt,  at  any  place  whatsoever,  either  upon  land,  or  at 
sea,  shall  die  of  such  stroke,    poisoning,    or   hurt,    at 
any  place  within  the  limits  aforesaid'),  and  it  provides 
for  the  trial  of  the  offenders,  not  by  any  Court  within 
the   limits  of  whose  ordinary   jurisdiction  either  the 
stroke  or  the  death  has  happened,  but  by  any    of   the 
Crown  Courts  within  whose  ordinary  jurisdiction  the 
offender  may  be  apprehended  or  be  in  custody.     And 
as  Mr.  Advocate- General  has  shown  by  several  of  the 
eases   put  by    him,   it  is    quite  consistent   with    this 
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iSd7.       section,  that  the  ofitoncTer  shoukl  be  tried  by   a  Court 
Nga  HooNG  within   whose   jurisdiction   neither  stroke    nor  death 
The  Queex.  ^^^  happened  ;  or  by  one  within  whose    jurisdiction 
both  or  either  of  those  events    has   happened.     The 
word    '  wholly'    which   has   been  contrasted  with  the 
word  '  actually'  in  the  70th   section,   is   not  inappro- 
priate, because   the   section  does  embrace   some   cases 
in  which  the  stroke  may  have  been  given  beyond,  and 
the  death  may  have  taken  place  within,  certain  limits. 
In  some  of  the   other   cases   which  are   embraced  by 
this  section,  it  would  not  be  strictly    appropriate  ;  but 
we  cannot,  from  the  use  of  it,  infer  that    the  object  of 
the  section  was  merely  to  incorporate  into  the  Indian 
Act  a  provision  analogous  to  those    of  the  8th  section 
of  the  English  Statute.     On  the    contrary,   we  think 
that  it  was  intended  to  answer  the   double  purpose  of 
introducing  provisions  analogous   to  those   of  the  7th 
as  well  as  to  those  of  the    8th  section   of  the  English 
Act ;  and  to  provide  the  means  of  trying,  by  any  of  the 
Crown  Courts  within  whose   ordinary   jurisdiction  he 
might  be  found,  a  person    guilty   of   murder   or  man- 
slaughter,   whether   his    offence  had  been  wholly  or 
only  partially    committed  within  the    limits  of    the 
Company's  charter.     It   may  possibly  be  argued  that 
in  that  member  of  the    section    which    contemplates 
a   crime  completed    within   the  limits    of  the  Com- 
pany's charter,  the  Legislature  may  have  had   in  view 
cases  in  which  the  stroke  might  be  given  at   sea,  and 
the  death  happen  on  the  land,  or  vice    versa,    within 
these  limits  ;  but  surely,  if  that  were  the  intention,  it 
would  have  been  easy  to  express  it  by  words  import- 
ing either  contingency  ;  the  words  used  are  applic- 
able to  either  case,  but  they  equally  include  every 
case  of  murder  or  manslaughter,  in  which  the  party 
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injured  dies  within  the  limits  of  the  charter.     Xor  do        18j7. 
we  think  that  the  first  section  of  the  Statute  really   Nga  Hooxg 
atfords  any   intrinsic  reason  for  excluding  from  the  ^^^  *'i;een. 
operation  of  this  section   the  native  subjects  of  the 
Crown.     That  clause  at  most  declared  that  the  opera- 
tion of  the   Statute  should  be  confined  to   the  places 
and  persons  over  whom  or  which  the  criminal  juris- 
diction of  the   Crown  Courts  did  or  should  thereafter 
extend.      This  would    of  course  exclude  those  who 
owed  neither  permanent  nor  temporary  allegiance  to 
the  Crown ;  it  would  also  exclude  such  native  subjects 
as  might  commit  offences  beyond  the  local  and  or- 
dinary limits  of  the  jurisdiction  of  those  Courts  ;   but 
it  would  include  British  subjects  committing  offences 
within  the  limits  of  the   Company's  charter  or  any  of 
the  narrower  limits  within  which,   by  Statutes,   other 
than  the  26th  Geo.  III.,  c.  57,  jurisdiction  has  been 
given  over  that  class  of  persons,  and  it  would  also  in- 
clude natives  who  cither  by  reason  of  the  commission 
of  the  ofltence  within  the  Presidency  towns   or  upon 
any  special  ground  might  be  amenable  to  the  juris- 
diction  of  the   Court,  and   such  a  special  jurisdiction 
over  natives  might,   notwithstanding  that   clause,  be 
given  by  the  subsequent   provisions  of  the    Statute 
itself.     We  find  it  unquestionably  given  by  the  70th 
section,  given  also  as  they  are  generally  understood,by 
the  7th,   8th  and  109th  sections,   why  then  should 
it  not  be  given  by  the   56th  section  ?     Again,  this 
section  either  applies   to  the  native  and  East  Indian 
subjects  of  the  Crown  or  it  does  not.     If  it  does  not, 
what  becomes  of  the  assumption  that  the  intention 
was  to  introduce  a  provision  analogous  to  that  of  the 
8th  section    of  the    English   Statute  ?     Why   should 
such  a  provision  be  confined  to  British  subjects?    Wo 
VOL.  VII.  .  z 
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1857.  learn  from  the  comments  on  this  Statute  contained  in 
KoA  HooNc.  the  charge  of  Mr.  Justice  B,i/rm  to  the  grand  jur}^,  that 
The  Queen.  ^^  ^  ^^^^  tried  not  long  before  in  this  Court,  one* 
Anthony  had  escaped  from  justice,  because  the  mur- 
dered man  having  been  stricken  in  the  town  of  Cal- 
cutta had  died  in  the  T\Yenty-four  Ferrfv.nnahs  ;  that 
that  case  had  been  brought  to  the  knowledge  of  the 
.advisers  of  the  CrowD,  and  that  in  the  opinion  of  the? 
learned  Judge  that  defect  in  the  law  was  remedied  by 
this  very  clause  of  the  Act.  It  is  quite  clear  that  had 
Anthony  been  proved  to  be  a  British  subject,  the  dif- 
ficulty in  that  case  could  not  have  arisen.  Therefore, 
it  cannot  but  be  supposed  that  in  so  far  as  this  section 
was  designed  to  remedy  that  defect  in  the  law,  it  was 
intended  to  apply  to  natives,  as  well  as  to  British  sub- 
jects. And,  if  it  were  intended  to  apply  to  the  former, 
we  cannot  see  by  what  rule  of  canstruction  the  words 
of  the  enactment  are  to  be  expanded  or  narrowed 
according  to  the  character  or  status  of  the  person  to 
whom  they  are  applied.  It  cannot  be  said  that  the 
first  section  or  any  other  part  of  the  Statute  makes 
the  applicability  of  the  66th  section  depend  upon  the 
circumstance  of  the  person  being  subject  to  the  ge-  , 
neral  jurisdiction  of  the  Court ;  for  the  criminal  juris-  i 
diction  of  the  Court  is  never  exclusively  determined 
by  the  charter  or  status  of  the  person.  The  local 
limits  of  that  jurisdiction  may  be  wider  in  the  case  of 
British  subjects,  and  narrower  in  the  case  of  natives;  I 
but  in  either  case  its  existence  is  determined  by  the  ^ 
locality  of  the  offence.  A  native  who  has  never  slept 
a  night  in  Calcutta,  who  commits  an  offence  in  Cal- 
cutta, can  only  be  tried  here.  If  one  whose  domicile 
is  unquestionably  in  Calcutta,  Avho  has  never  slept  a 
night  out  of    Calcutta,   walks  beyond   the   ditch  and 
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commits  a  larceny  in  the  Twenty-four  Fergunnahs,  he        i^^"- 
eannot  be  tried  here.     Therefore,  to  make  this  section    Nga  Hoong 
applicable  to  natives  in  those  cases  only  in  which  the  the  Queen. 
offence  has  been  partially  committed  in  Calcutta,  jo\x 
must  re -write  every  clause,  I  had  almost  said  every 
word  of  it.     If  the  intention  had  been  merely  to  pro- 
vide for  the  trial  by  the  Court,  of  cases  of  murder  and 
manslaughter  when   the   offence  was  partly  but   not 
wholly    committed  within  its  jurisdiction,   it  would 
have  been  easy  to  express  by  apt  words  such  an  in- 
tention with  reference  to  both  natives  and  British  sub- 
jects.    It  is  m.ore  reasonable  to  suppose  that  the  Le- 
gislature omitted  to  do  so,  because,  by  this  section  it 
had  provided  generally  for  the   trial  and  punishment 
of  every  case  of  murder  and  manslaughter,  commited 
wholly  or  partially  within  the  broad  limits  of  the  Com- 
pany's charter,  either  bynative  or  British  subjects  in 
the  Crown   Court   within   whose   jurisdiction    the  of- 
fender should  be  in  custody.     It  did  not  express  the 
smaller  because  it  was  included  in  the  larger  propo- 
sition :   in  fine,  we  think  that  the  clause  must  apply 
to  natives  to  some  extent,  since  otherwise  there  would 
be  no  law  for  such  cases  as  that  of   Antliony.     We 
think  it  cannot,  as  against  natives,  be  limited  to  cases 
in  which  some  part  of  the  offence  has  been  committed 
within  the  local  limits  of  the  jurisdiction  of  the  Court, 
both  because  the  Court  is  empowered  to  try  in  any  of 
the  Crown  Courts  within  -whose  jurisdiction  the  pri- 
soners may  have  been  apprehended  or  be  in  custody  ; 
and  also,  because  the  application  of  the  clause  cannot 
be  so  narrowed  without  doing   great  violence  to  its 
language ;   and  lastly,   we    think  that  a  construction 
which  makes  it  a  necessary  condition  to  the  applica- 
tion of  the  clause,   that  the  stroke  should  be  given  in 
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1857.  one  place,  and  the  death  happen  in  another,  is  neither 
NoA  HooxG  necessary  nor  reasonable.  In  such  a  case  as  this  it 
The  Queex  would  have  given  the  Court  jurisdiction  over  these 
prisoners,  if  the  man  killed  had  been  wounded  on  the 
smaller  and  had  died  on  the  larger  Island,  whilst  it 
denies  the  jurisdiction  of  the  Court  over  them,  be- 
cause the  man  killed  died  on  the  spot  on  which  he 
was  wounded.  Another  argument  against  the  juris- 
diction that  has  been  suggested  is,  that  any  con- 
struction of  the  56th  section  which  supports  it  against 
these  prisoners,  must  also  give  to  this  Court,  in  every 
case  of  murder,  or  manslaughter,  committed  in  the 
3Iofussilj  a  jurisdiction  concurrent  with  that  of  the 
Company's  Courts.  The  word  used  is,  however, 
'  may,'  not  'shall,'  the  jurisdiction  is  at  most  concur- 
rent with  that  of  the  local  Courts,  and  though  this 
consequence  may  not  have  been  foreseen  by  the 
framers  of  the  Statute,  and  might  lead  to  practical  in- 
convenience, it  cannot  control  the  construction  of  the 
enactment.  It  is  further  to  be  observed  that  the 
existence  of  the  jurisdiction  depends  upon  a  further 
circumstance  which  can  rarely  happen,  and  can  never 
be  created  in  order  to  oust  the  jurisdiction  of  a  Com- 
pany's Court,  namely,  that  the  prisoner  must  be  ap- 
prehended or  be  in  custody  within  the  local  limits  of 
the  Crown  Court's  jurisdiction.  Upon  the  whole, 
then,  we  are  of  opinion  that  this  Court,  as  a  Court  of 
oyer  and  terminer  and  general  gaol  delivery,  had 
power  to  try  the  prisoners  for  the  felony  of  which  they 
stand  convicted  on  the  seventh  count  of  the  second 
indictment.  In  coming  to  this  conclusion  we  have 
not  been  influenced,  and  we  ought  not  to  be  in- 
fluenced, Ly  the  consideration,  that,  if  we  decide  other- 
wise, great  crimes,   and  in  this  and  perhaps  in   other 
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like  instances,  would  either  go  nupunislied,  or  be  left  i'^57. 
to  such  uncertain  remedy  as  proceedings  in  Emjland  nga  iIoono. 
might  afford.  But,  if  we  ought  not  to  be  astute  in  ^y^^^  queex 
seeking  for  jurisdiction,  so  neither  ought  we  to  be 
astute  in  evading  a  jurisdiction,  which,  upon  the  best 
consideration  which  we  can  give  to  this  difficult  and 
novel  question,  we  think  has  been  conferred  upon  us. 
We  would  not  unduly  strain  the  Statute,  either  to 
avoid  or  to  cause  a  failure  of  justice ;  we  have  tried 
fairly  to  interpret  it,  and  the  result  is,  that  we  think 
this  conviction  can  be  supported.  Having  come  to 
this  conclusion,  we  have  considered  anxiously  what 
course  it  is  the  duty  of  the  Court  to  follow,  and  in 
this  I  believe  we  are  all  agreed.  The  crime  of  which 
these  men  have  been  convicted  is  of  the  deepest  dye. 
It  involves  not  merely  the  murder  charged  in  the  in- 
dictment, but  nine  others.  In  such  a  case,  but  for 
this  question  of  jurisdiction,  we  should  unquestion- 
ably have  deemed  it  our  duty,  however  painful,  to 
let  the  law  taiie  its  course  against  some,  if  not  all,  of 
the  prisoners.  But  to  inflict  capital  punishment,  if 
there  is  the  slightest  doubt  of  our  jurisdiction,  is 
a  serious  responsibility.  On  the  other  hand  it  would 
be  objectionable  to  allow  great  criminals  to  escape 
with  inadequate  punishment,  because  on  the  trial  a 
question  of  this  kind  had  been  raised  and  determined 
against  them ;  though  with  that  uncertainty  which 
necessarily  attaches  to  the  decision  of  any  Court  but 
one  of  ultimate  resort.  In  the  present  case  the  Court 
is  not  unanimous,  and  that  affords  a  strong  additional 
reason  for  the  course  which  we  intend  to  pursue. 
But  had  we  been  unanimous,  we  should  have  felt  that 
this  is  the  first  decision  on  the  section  in  question  ; 
and  that    the   practice  of  the    Court,  whenever  it   has 
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1857.  tried  a  ease  of  homicide  committed  in  the  Mofussii, 
.NgaHooxo  has  been  to  require  proof  that  the  accused  is  a  British 
The  q'uekx  ^'^i^cct  in  the  strict  sense  of  the  term  ;  and  so  far 
affords  an  argument  against  the  construction  which 
two  of  us  have  to-day  adopted.  If  these  unhappy  men 
had  the  means  of  appearing  by  legal  advisers  regularly 
instructed,  and  had  petitioned  for  leave  to  appeal 
against  our  judgment,  we  should  not  on  these  circum- 
stances have  refused  to  allow  their  appeal.  It  is  in 
every  way  desirable,  as  regards  the  public,  that  this 
question  of  jurisdiction  should  be  authoritatively 
settled.  "What  we  propose  to  do,  therefore,  is  to  pass 
sentence  on  them  now  upon  the  second  indictment ; 
but  to  suspend  the  execution  of  that  sentence  until 
the  Queen's  pleasure  can  be  known.  We  shall, 
whether  there  is  a  regular  appeal  or  not,  send  home 
the  proceedings,  and  endeavour  to  obtain,  in  the 
manner  which  may  be  thought  most  satisfactory,  an 
authoritative  decision,  which  will  both  determine  the 
propriety  of  this  conviction,  and  set  at  rest  the 
question  on  which  its  legality  depends." 

The  other  Judge,  Sir  Charles  Jackson^  delivered  his 
judgment  as  follows  : — "  As  I  take  a  view  somewhat 
different  from  the  rest  of  the  Court  upon  the  question 
of  jurisdiction  under  the  Statute,  9th  Geo.  lY.,  c.  74,  I 
think  it  as  well  to  express  that  opinion  shortly.  It  ap- 
pears from  the  preamble  of  that  Act,  that  it  was  passed 
with  the  view  of  introducing  some  of  the  alterations 
of  the  -riminal  law  contained  in  the  English  Act,  9th 
(?<?().  IY.,c.  31  ;  and  clause  56  of  the  9th  Geo.  lY., 
c.  74,  appears  to  be  the  one  which  was  intended  as  an 
introduction,  to  some  extent  at  least,  of  section  8  of  the 
English  Act  into  this  country.  This  is  admitted  by 
the   Counsel    for    the  Crown,  who    contend,  however, 
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that  the  oGth  section  was  intended  as  an  introduction  ^''^-j'^- 
of  the  7th  section  of  the  English  Act,  as  well  as  the  Nga  Hooxa 
8th — an  argument  to  which  I  shall  hereafter  advert,  ^i^j.  Q,jEEif, 
The  general  intention  of  section  8  of  the  English  Act, 
was  to  provide  for  cases  of  murder  or  manslaughter 
where  the  blow  was  struck  upon  the  sea,  or  at  any 
place  out  of  Enc/land.,  and  the  death  occurred  in  Eng^ 
land^  or  whore  the  blow  was  struck  at  any  place  in 
England^  and  the  death  occurred  out  of  England. 
The  words  of  the  56th  section  of  the  Indian  Act  are 
certainly  different.  At  first  it  provides  for  the  case 
of  a  person  struck  at  any  place  on  land  or  sea  within 
the  limits  of  the  Company's  charter  and  dying  with- 
out those  limits.  So  far  this  section  resembles  the 
second  state  of  circumstances  referred  to  in  section  8 
of  the  English  Act ;  but,  instead  of  proceeding  with  a 
provision  for  the  case  of  a  person  struck  at  any  place 
without  the  limits,  and  dying  within  those  limits,  the 
phraseology  is  changed,  and  the  section  runs  thus :  '  or 
being  feloniously  stricken,'  &c.,  at  any  '■  place  what- 
soever either  upon  land  or  sea  shall  die  of  such 
stroke,'  &c.,  '  at  any  place  within  the  limits  afore- 
said.' The  section  then  proceeds  to  give  jurisdiction 
to  the  Court  to  try  and  punish  all  such  cases,  '  as  if 
such  offence  had  been  wholly  committed  within  the 
jurisdiction  of  the  Court  within  the  jurisdiction  of 
which  such  offender  shall  be  apprehended  or  be  in 
custody.'  It  is  not  difficult  to  account  for  the  lan- 
guage being  diff'erent  in  the  English  and  Indian  Acts. 
If  the  Indian  Act  had  merely  provided  for  cases 
where  the  blow  was  struck  without  the  limits  of  the 
Company's  charter,  and  the  death  occurred  within, 
there  would  have  been  many  cases  of  murder  and 
manslaughter,   in  which  the  blow  was  struck  in  one 
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1857.        jurisdictiou  and  the   death  ensued  in  another,  v/hieh 
Nga  Hooxg  woukl  be  excluded  from   the  operation  of  the  section, 
rr     n*-^,.-   The  framer  of  the  Act,   if  he  glanced  at  the  map, 
would  see  that  he  had  not  to  deal  \yitli  limits  consist- 
ing of  a  compact  territory  under  one  jurisdiction  like 
Englamh  but  with  limits  including  a  large  portion  of 
tlie  surface  of  the  globe,  with  many  independent  juris- 
dictions, native  and  foreign,  within  them,  and  he  would 
be  anxious  to  provide  for  cases  where  the  offence  was 
committed  in   one  of  these  jurisdictions  within  the 
limits  of  the  Company's  charter,  and  consummated  in 
another,  also  within  the  same  limits,  as  well  as  for  of- 
fences committed  without  the  limits,  and  consummated 
within   them.     As   instances,    suppose    two    Lascars, 
natives  of  India,  but  not  inhabitants  of  Calcutta,  were 
on    shore   at  MadagasQar,  or  at  the  Isle  of  Boiirhon, 
and   one   of   them  inflicted  a   mortal  wound  on  the 
other ;   that   both   natives    then    embarked,    and   the 
wounded   man  died  at  sea,  and  the  slayer  was  after- 
wards arrested  in  Calcutta  ;  or  suppose  the  case  of  two 
native  subjects,  quarrelling  on  the  road  from  Luchnoio 
(in  the  then  Kingdom  of   Oudc)  to  Cawnpore,  and  that 
one  of  them  received  a  mortal  wound   from  the  other, 
and  afterwards  both  crossed  the  river  to   Caivnpore, 
where  the  wounded  man  died.     Numerous  other  cases 
might  be  put,  in  which  the  blow  would  be  given  within 
one  jurisdiction  and  the  death  would  take  place  in  an- 
other, and  yet  both  jurisdictions  would  be  within  the 
geographical  limits  of  the  Company's  charter,  and  it 
is,  I   think,  more  probable  that  the  phraseology  was 
changed   to    meet    such    cases   as   these,    which   are 
similar  in  their  nature   to  those  provided  for  in  sec- 
tion 8  of  the  English  Act,  than  that  it  was  altered  with 
a  view  of  giving  this  Court  concurrent  jurisdiction  with 
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the  Mofussil  Courts  in  all  cases  of  homicide  com-  1857. 
mitted  iu  the  Mofussil^  wheu  the  prisoner  is  in  Nga  Hoono 
custody  in  the  Presidency  town.  I  see  no  ground  for  r^^^  ^uken. 
supposing  that  tlie  words  were  altered  with  the  view 
of  embodying  into  this  section  the  Vth  section  of  the 
English  Act,  as  well  as  section  8  ;  for  section  7  of  the 
English  Act  deals  with  an  entirely  different  matter  to 
that  contemplated  in  section  56  of  the  Indian  Act,  in- 
asmuch as  section  7  applies  exclusively  to  cases  where 
the  whole  offence  is  committed  ^out  of  England^ 
whereas  section  56  applies  to  cases  committed  partly 
within  and  partly  without,  or  wholly  within,  the  limits 
of  the  Company's  charter,  and  does  not  in  any  aspect 
contemplate  a  case  of  murder  wholly  without  those 
limits.  We  have  next  to  consider  the  eff'ect  of  the 
words  as  they  stand  in  this  section  56.  It  first  pro- 
vides for  cases  of  murder,  &c.,  where  the  blow  is 
struck  within  the  limits  and  the  death  occurs  with- 
out, and  it  then  proceeds — '  or  being  feloniously 
stricken,'  &c.,  '  at  any  place  whatsoever,  either  upon 
land  or  at  sea,  shall  die  of  such  stroke,'  &c.,  '  at  any 
place  within  the  limits  aforesaid.'  I  concede  at  once 
that  this  language  gives  the  Court  jurisdiction  when 
the  blow  is  struck  without  the  limits  of  the  Company's 
charter,  and  death  ensues  within  those  limits,  and 
also  in  cases  where  the  blow  is  struck  in  one  juris- 
diction or  place  within  the  limits  of  the  Company's 
charter,  and  death  ensues  in  another  jurisdiction  or 
place  within  those  limits.  I  think  the  clause  was  ex- 
pressly framed  to  meet  such  cases,  but  I  doubt 
whether  the  section  was  ever  intended  to  apply  to  a 
case  of  murder  or  manslaughter  where  the  offence  was 
completed,  that  is,  where  the  blows  was  struck  and  the 
death  ensued  at  one  and  the  same  place  within  the 
VOL.  vn.  L 
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1857.        limits  of  the  Company's   charter.     It  is  true  that  the 
NqThoong  words  '  being  stricken  at  any  place  whatsoever,'  and 
Tni.  QusEN    ^^^  words  '  shall  die  of  such  stroke  at  any  place  within 
the  limits  aforesaid,'  if  taken  literall)^,  admit  of   the 
construction    that  the  blow    maybe  struck    and    the 
•death  ensue  in  one  place,  if  within  the  limits  ;  but  I 
nevertheless    doubt    the    propriety    of    such    a    con- 
struction.    The  whole  section  must  be  taken  together, 
and  the  general  intent  of  the'pro vision,  and  the  other 
words  contained  in  it,   must  also  be   considered.     I 
think  that  the  v/hole  section  is  framed  diverso  intuitu, 
and  solely  with  the  view  of  providing  for  certain  ex- 
ceptional cases  where  the  blow  is  struck  in  one  juris- 
diction and  the  death  ensues  in  another ;  and,  if  I  am 
right  in  my  premises,  that  this  section  is  merely  an 
adaptation  of  the  8th  section  of  the  English  Act,   that 
section  supports  my   view,   inasmuch    as  it  does  not 
contemplate  the  blow  and  the  death  occurring  at  the 
same  place,  but  is  expressly  framed  with  the  view  of 
meeting    the  difficulty    of  cases    where  the  blow  is 
struck  in  one  place,  and  the  death  ensues  in  another. 
I  also  think  that  the   word  *  wholly,'   which  is  found 
towards  the  end  of  this  section,   is  unnecessary  and 
inappropriate  to  the  case   of  a  murder  committed  in 
one  place,  and  that  it,   therefore,  throws  a  doubt  on 
construction  insisted  upon  by  the  Crown.      The  pas- 
sage in  which    it  stands,   runs  thus :   '  may  be  dealt 
with,   inquired    of,    tried,    determined,   and  punished 
by  any  of  His  Majesty's  Courts',   &c.,    '  in  the  same 
manner  in  all  respects  as  if  such   offence  had  been 
wholly  committed  within  the  jurisdiction  of  the  Court 
within  the  jurisdiction  of  which  such  offender  shall  be 
apprehended   or   be  in  custody.'      The  section  here 
again  reverts  to  the  language    of  section    8    of   the 
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English  Act,  which  also  contains  this  word  '  wholly,'        1857. 
*  wholly   committed    in   that   county,'    and   it    seems    n^a  Hoong 
clear  that  the  jiu'isdictiou  here  spoken  of  is  that  juris-  r^jj^,  qoebn. 
diction  which  we  exercise  within  our  local  limits,  and 
in  which  the  prisoner  is  in  custody.     Bearing  this  in 
mind,  the  word  '  wholly  '  would  be  most  appropriately 
used  if  applied  simply  to   the  case  of  an  offence  com- 
menced or  consummated  partly  within  the  local  juris- - 
diction.     Still  that  expression  would  not  be  inappro- 
priate, if  applied  to  offences  consisting   of  two  parts, 
respectively  committed  in  different  jimsdictions  with-, 
out  the  local  limits.     But  the  word  '  wholly  '  is  both 
inappropriate  and  unnecessary  if  applied  to  the  case 
of  a  murder  committed  in  one  place  within  the  Com- 
pany's charter,  though  without  the  local  jurisdiction; 
for  in  such  a  case,  there  is  no  question  whether  it  was 
committed  wholly  or  in  part  in  any   particular  place, 
and  it  would  have  been  sufficient  in   such  a  case  to 
say  '  as  if  such  offence  had  been  committed  within  the 
jurisdiction  of  the  Court,'  omitting  the  word  '  wholly' 
alt(  gether.     And    if  it    were    the    intention    of    the 
draughtsman   to    include  offences    committed  in  one 
place,  he  might  have  added  the  words  '  or  actually,' 
words  which  he  could  appropriately  use  in  the  70th 
section  of  this  Act,  in  which  case  the  words  might  be 
read  distributively,  and  the  word  '  actually  '  applied  to 
cases  where  the  offence  was  committed  in   one  place. 
If  this  56th  section  was  framed,  as  the  Counsel  for  the 
Crown  insist,  with  the  view  of  giving  this  Court  juris- 
diction in  all  cases  of  murder  and  manslaughter  oc-v 
curring  within  the  limits,  one  would  not  expect  to  find 
so  important  a  jurisdiction,  one  that  gives  us  concur- 
rent jurisdiction  with  the  Mofiissil  Cour.s  in  all  cases 
of  murder  and  manslaughter  occurring  in  the   Mofus-^ 
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1857.  si/,  when  the  offender  is  in  custody  in  the  Presidency 
NoA  Hoo.NG  town,  to  be  thus  incidently  and  obscurely  given  in  a 
The  Queex  ^^<^^ion  which  has  for  its  main  object,  at  least,  a  pro- 
vision for  cases  where  the  blow  is  given  in  one  juris- 
diction, and  the  death  ensues  in  another.  It  is  hardly 
possible  to  conceive,  that,  if  it  were  the  intention  of 
the  Legislature  to  give  us  so  important  a  concurrent 
jurisdiction,  it  would  have  remained  undiscovered  and 
unknown  until  this  argument ;  for  if  the  argument 
for  the  Crown  be  correct,  this  Court  has  been  in 
error  for  the  last  twenty-eight  years,  inasmuch  as  it 
has  always,  during  that  period,  required  proof  in  all 
cases  of  murder  and  manslaughter  committed  in  the 
Mofussil,  that  the  offender  was  a  British  subject. 
On  the  whole,  then,  I  have  great  doubts  whether  this 
section  applies  to  a  case  where  the  murder  was  com- 
mitted at  one  place  within  the  limits  of  the  Company's 
charter.  I  am  inclined  to  think  that  the  section  was 
framed  diverso  intuitu^  with  the  intention  of  giving 
this  Court  jurisdiction  in  a  few  exceptional  cases, 
where  the  blow  occurs  in  one  place  and  the  death  in 
another,  and  the  person  is  in  custody  at  the  Presi- 
dency town,  and  that  it  is  very  difficult  to  extract  out 
of  these  obscure  words,  an  entirely  new  range  of  juris- 
diction, which  no  other  Statute,  authority,  or  practice, 
has  ever  treated  as  existing.  I  am  glad,  therefore, 
that  the  course  about  to  be  adopted  by  the  Coui't 
will  set  at  rest  all  doubts  on  this  question  before  the 
execution  of  the  sentence." 

The  majority  of  the  Court  being  of  opinion  that  the 
Court  had  jurisdiction,  judgment  of  death  was  re- 
corded against  the  Appellants  on  the  seventh  count ; 
but  execution  of  the  sentence  was  respited. 

The  Appellants  having   obtained  leave  of  the  Su- 
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preme  Court  to  appeal  from  this  judgment  to  Her  Ma-        1857. 
jesty  in  Council,  the  same  now  came  on  for  hearing.      NgThooxo 

Mr.    Wi(/ram,    Q.    C,    Mr.    Forsi/t/i,    Q.    C,   and  T^^  Qces.v. 
W.  II.  Melrill,  iov  the  Appellants. 

The  Supreme  Court  at  Cakutta  had  no  jurisdiction 
to  tr}'  this  indictment,  as  the  Appellants  were  not  sub- 
ject  to  the  criminal  jurisdiction  of  that  Court,  or  liable 
to  be  tried  before  it  for  the  offence  with  which  they  were 
charged.  Tliat  Court  was  ci-eated  by  the  Act,  13th 
Geo.  III.,  c.  63,  sec.  13,  which  enabled  the  Crown  to 
erect  a  Supreme  Court  with  civil  and  criminal  juris- 
diction ;  and  by  the  Charter  of  Justice,  dated  2Gth 
of  March,  1774,  founded  upon  this  Statute,  the  Su- 
preme Court  at  Calcutta  was  established,  with  a  cri- 
minal jurisdiction  extending  to  all  murders  and  other 
crimes  committed  within  the  town  of  Calcutta,  in 
Bengal,  Baliar  and  Orissa,  by  any  British  subject,  or 
any  other  person  in  the  service  of  the  East  India 
Company.  The  term  "  British  subject"  did  not  in- 
clude native  subjects,  but  only  Europeans  ;  it  being 
intended  to  exempt  British  subjects  fram  the  Mofus- 
sil  jurisdiction.  Statute,  39th  &  40th  Geo.  III.,  c.  79, 
sec.  20,  extended  the  limits  to  Benares.  The  Statute, 
2G.th  Geo.  III.,  c.  57,  sec.  20,  niade  all  the  servants 
of  the  East  India  Company  resident  in  India  amen- 
able to  the  jurisdiction  of  the  Supreme  Court  for  all 
murders  or  other  crimes  within  the  limits  of  the 
trade  of  the  East  India  Company.  The  principles  of 
these  enactments  were  fully  considered  in  their  appli- 
cation to  the  Supreme  Courts  at  3£adras  and  Bombay 
in  the  cases  of  Nagapah  Chitty  v.  Rachummar  (^a),  and 
l7i  re  The  Justices  of  the  Supreme  Court  of  Judicature 
[a)  1  Strange's  Mad.  Cases,  152. 
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1S57.        at  Bombay  (a).     Under  tlie  provisions  of  these  Sta- 
Nga  Hooxg  tiites   the  criminal  jurisdiction  of  the  Supreme  Court 
The  Queen    ^^^  always  practically  been  treated  as  applying  only 
to  crimes  committed  within  the  Presidency  town  of 
Calcutta^  and  its  factories,  and  to   crimes  committed 
by  the  British  subjects  of  the  Crown  within  the  mer- 
cantile  limits   of    the    Company's    charter,    or    over 
natives,   for  crimes  committed   within  the  limits  of 
the  town   of    Calcutta.     Here  the    Coco  Islands   are 
not  within  the  town  of    Calcutta^  and   the  Appellants 
are  not  British,  but  native  subjects  of  the  Crown. 
This  was  the   position   in  which   the   law   stood   at 
the  time  of  the  passing  of  the  Statute,  9th  of  Geo.  IV., 
c.  74.     Now,  the  object  of  that  Statute,  as  it  appears 
by  the  preamble,  was  to  extend  to  India^  and  to  those 
persons  who  were  then  subject  to  the  jurisdiction  of  the 
Supreme  Court  before  the  alterations  made  in  the  crimi- 
nal law  of  England^  the  benefit  of  the  English  Statute, 
9th  Geo.  lY.,  c.  31,  sec.  8  ;  and  section  56  of  Statute, 
9th  Geo.  lY.,  c.  74,  was  framed  and  intended  to  be  an 
adaptation  of  section  8  of  the  Statute,   9th  Geo.   lY., 
c.  31,  so  as  to  make  similar  alterations  in  the  criminal 
law  administered  in  India.,  but  was  never  intended  to 
render  any  person  subject  to  the  criminal  jurisdiction 
of  the  Supreme  Court  who  was  not  previously  subject 
to  that  jurisdiction.     Certainly  it  was  never  intended 
to  give  the  Supreme  Court  a  general  jurisdiction  over 
all  natives  in  cases  of  murder  and  manslaughter.     Nor 
even  over  aliens  in  the  service  of  the  East  India  Com- 
pany,  Rex  V.   Francisco  Jose  (b),   where  that  Court 
held,  that  a  foreigner  who   had  com.mitted  an  olfence 
beyond  the  province  of  Bengal  was  not  subject  to  ths 
jurisdiction  of  the  Supreme  Coui't,  under  the  Statute, 
(a)  1  Knapp's  P.  C.  Cases,  1.  {h)  Morton's  Eep.  218. 
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26th  Geo.  III.,    c.    57,  sec.    29.     If  the    offence    was        1857. 

committed  by  a  native  subject  in  the  town  of  Calcutta^    Nqa  Hoonq 

the  Court  woukl   have    iuriscliction,  Jannokee  Doss  v.  ^     ^' 

J  '  _  The  Que  ex. 

The  King  [a).     The  language  of  the  Statute  in   ques- 
tion clearly  shows  that  it  was  to  be   solely  applicable 
to  English    subjects.     Sections  2,  59,  60,  67,  69    and 
97,  respectively  contain  the  word  "ielony."     This  is 
a  technical  phrase  of  English   law,  and  not  in   general 
use,  like  "  misdemeanour,"  showing  it  was  intended 
only  to  apply  to  British  subjects.     It  is  not  to  be  found 
in  the  Bengal  Kegulations  relating  to   the   administra- 
tion of  the  FoKjdarry^  or  Criminal  Courts,  which  are  in 
force  in  the  ii[f(:(/M55z7.  Ben.  Eegs.  Dec.  ord,  1790;  IX. 
of  1793  ;  XII.  of  1825  ;  and  XII.  of  1829.    It  follows, 
therefore,  that  the  use  of  the  word  "  feloniously  "    in 
the  56th  section  implies  that  the  persons   committing 
the  offences  to  v/hich  that  section  refers  were  already 
under   the   English   jurisdiction.     Again,    the    word 
"  person"  in  that  section  cannot  apply  to  native  sub- 
jects as  contradistinguished  from  British  subjects.     If 
the  Supreme  Court  at  Calcutta  had  jurisdiction  over 
natives  before  the  passing  of  this  Statute,  then  the 
word  used  in  this  section  is  superfluous.     The  first 
section  should  be  incorporated  with  the  other  sections 
where  that  word  occurs,  and  to  the  word  "  persons" 
should  be  added  "subject  to  the  jurisdiction  of  the 
criminal  law."     Such  a  construction  would  make  all 
the  sections  intelligible.     Courts  in  this  country  have 
done  so,   Vallance  v.  Siddel  (b),  Lgde  v.  Barnard  {c). 
Again,  the  phrase  "  within  the  limits  of  the  charter" 
must  be  taken  to  mean  the  judicial  and  administrative 
limits,    not   the   trading   limits.     Section    56,    under 

(a)  1  Moore's  Ind.  App.  Cases,  67.     S.  C.  Morton's  Rep.  222, 
(5)  6  Ad.  &  EU.  932.  {c)   1  Mee.  &  Wels.  101. 
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1857.  which  this  convictiou  is  fouucled,  therefore,  cannot 
Nga  Hoo>g  apply  :  the  murder  took  place  indeed  within  the  trading 
The  q'ueex  ^^^^^^^s  of  the  charter,  but  not  the  judicial  limits. 
Whenever  the  trading  limits  are  intended,  such  inten- 
tion is  expressly  mentioned  in  the  Acts  of  Parliament ; 
as  in  the  26th  Geo.  III.,  c.  57,  sec.  29  ;  53rd  Geo.  III., 
c.  155,  sec.  2  ;  7th  Geo.  IV.,  c.  56,  sec  3  ;  9th  Geo.  IV,, 
c.  73,  sees.  1^,  24,  54  ;  3rd  &  4th  Will.  IV.,  c.  52, 
sec.  119  ;  3rd  &  4th  Vict^  c.  56,  sec.  9. — [Mr.  Pem- 
herton  Leigh  :  In  this  particular  case  would  there  be 
any  other  Tribunal,  than  the  Supreme  Court,  to  en^ 
tertain  the  charge  ?] — The  native  criminal  Courts,  the 
Foujclarrij  and  the  Nizamiit  Adawlut^  had  jurisdiction 
by  Ben.  Eegs.  V.  of  1809,  sec.  3  ;  VIII.  of  1813)  sec.  2 ; 
I.  of  1822,  sec  6  ;  VIII.  of  1829,  sec  3.  These  Kegu- 
lations  were  repealed  by  Act  of  the  Government  of 
,  India,  No.  I.  of  1849,  and  fresh  enactments  made  for 
that  purpose.  Another  fatal  objection  to  the  con- 
viction under  this  56th  section  of  the  9th  Geo.  IV., 
c.  74,  is,  that  the  murders  were  "  wholly"  committed 
at  one  place.  This  section  was  intended  to  meet 
a  case  of  difficulty,  where  the  blow  was  struck  in 
one  place  and  death  took  place  in  another,  and  to 
that  extent  only  has  the  English  Act,  9th  Geo.  IV., 
c,  31,  sec.  8,  been  introduced  into  India  by  the  Act., 
9th  Geo.  IV.,  c.  74.  The  judgment  cannot  be  sustained. 

The  Solicitor- General  (Sir  Henry  S.  Keating),  and 
Mr.  Welsh?/,  for  the  Crown. 

The  whole  question  turns  upon  the  proper  inter- 
pretation of  the  56th  section  of  the  9th  Geo.  IV., 
c.  74.  Our  contention  is,  that  the  Supreme  Court 
had  jurisdiction  to  try  the  Appellants  by  virtue  of 
that  section,  which  was  passed  to  meet  a  case  of  this 
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kind.  It  is  true  tliat  iu  former  Statutes  a  distiuctiou  ^857. 
was  made  between  English  and  native  British  subjects,  Nga  Hoong 
but  wo  submit  that  no  such  distinction  is  to  be  found  rj<^^^  Queen. 
in  the  Act,  9th  Geo.  lY.,  c.  74.  The  preamble  fully 
bears  this  out.  There  the  word  "extend"  is  used, 
which  clearly  indicates  that  its  operation  is  not  to  be 
confined  to  British  subjects,  but  on  the  contrary  to 
embrace  native  subjects,  and  to  enlarge  the  juris- 
diction of  the  Court.  The  first  object  of  the  56th 
section  is  protection.  There  is,  therefore,  no  reason 
why  any  class  of  natives  should  be  excluded  from  the 
benefit  of  that  protection.  There  is  nothing  which 
can  justify  the  Court  in  construing  this  Statute  so  as 
to  limit  the  word  "person"  to  British  subjects  and 
not  to  native  subjects.  The  words  relied  upon  by  the 
Appellant's  Counsel,  "  within  the  limits  of  the  charter 
of  the  said  United  Company,"  necessarily  mean  the 
geographical  or  trading  limits,  and  such  an  interpre- 
tation must  be  so  put  on  the  Act,  9th  Geo.  IV.,  c.  74, 
as  in  the  former  Statute,  26tH  Geo.  III.,  c.  57,  sec.  29. 
The  object  of  the  charter  was  to  give  the  East  India 
Company  a  monopoly  of  trade,  therefore  the  limits 
of  the  charter  must  mean  the  trading  limits.  Where 
those  limits  are  intended  they  are  expressly  mentioned. 
Another  ground  taken  by  the  Appellants,  as  an  argu- 
ment against  the  application  of  this  Statute  to  native 
subjects,  was  the  use  of  the  word  "feloniously,"  and 
it  was  contended  that  it  was  a  technical  word  which 
applied  only  to  individuals  liable  to  the  English  law : 
we  submit,  however,  that  the  word  "  feloniously"  re- 
fers only  to  the  nature  of  the  crime,  and  not  to  the 
person  who  commits  it. 

Mr.  Wigram^  Q.C.,  was  heard  in  reply. 

VOL.  VII.  AT 
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^C)7^  The  Eight  Hou.  Lord  AVensleydale  : 

NuA  HooisG 

V.  Their  Lordships    in  this  case  have   had   au  oppor- 

tiinit}-  of  consulting  the  judgments  in  the  Court  of 
Calcutta,  which  are  ably  and  perspicuously  stated  by 
the  Chief  Justice  and  Mr.  Justice  Bullcr  on  one  side, 
and  by  Mr.  Justice  Jackson  on  the  other.  They  have 
heard  as  well  every  argument  which  could  be  ad- 
vanced, either  in  favour  of  the  conviction,  or  against 
itj  at  the  Bar ;  and  having  formed  their  conclusion, 
and  entertaining  no  doubt  upon  the  question,  they 
think  it  would  be  improper  to  create  any  further 
delay  for  the  purpose  of  considering  this  case.  They 
are  all  quite  satisfied  that  the  judgment  cannot  be 
supported,  and  that  the  conviction  was  wrong. 

The  question  in  this  case  depends  entirely  upon  the 
construction  of  the  Act,  9th  Geo.  IT.,  c.  74,  and  of 
the  5Gth  section  of  that  Act,  taken  in  conjunction 
with  the  preamble.  ]S^ow,  there  is  nothing  more 
clear  than  that,  with  respect  to  the  criminal  law,  the 
construction  is  always  to  be  strict ;  and  putting  a 
strict  construction  upon  the  56th  section  of  this  Act, 
we  have  no  doubt  that  it  was  not  meant  to  apply  to 
a  case  of  this  kind,  but  that  in  the  first  place  it 
extends  only  to  persons  who  were  otherwise  amen- 
able to  the  criminal  jurisdiction  of  the  Court  at  Cal- 
cutta, who  are  the  persons  described  in  the  first 
section,  and  that  by  the  language  of  the  section  in 
question,  it  applies  only  to  cases  in  which  the  felony 
or  crime  has  been  committed,  \\\  persons  who  com- 
mitted that  crime,  partly  within  the  jurisdiction ,  and 
partly  without. 

The  object  of  the  Statute,  as  appears  by  the  recital, 
was  for  the  purpose  of  applying  and  extending  to  the 
British  territories  in  Imli<(  the  same  provisions  as  had 
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been  recently  made  for  England  with  respect  to  of-        ^'^57. 
fences  conimittcd  in  two  different  places,  or  partially    Nga  Hooncj 
committed  in  one  place,  and  accomplished  in  another,   r^j^^  ^^ken. 
which  provisions  had  been  tlie  subject   of  a  recent 
enactment  in  the  Statute,  9th  of  Geo.  lY.,  c.  ol.    The 
preamble  describes  that  to  have  been  the  object  of  the 
Statute  ;  and  there  can  be  no  doubt  that  we  must 
consider  the  preamble  as  a  key  to  the  construction  of 
the  Statute,   though  it  would  not,  of  course,  control 
every  provision,  for  we  "S'ery  often  find  that  the  sub- 
sequent provisions  of  a  Statute   extend  beyond   the 
limits  of  the  preamble. 

The  Statute  goes  on  to  say,  that  the  object  being 
that  the  "  alterations  should  be  extended  to  the 
British  territories  under  the  Government  of  the 
United  Company  of  Merchants  of  England  trading  to 
the  East  Indies,^''  it  is,  therefore,  enacted  that  the  Act 
^'  shall  extend  to  all  persons  and  all  places,  as  well  on 
land  as  on  the  high  seas,  over  whom,  or  which,  the 
criminal  jurisdiction  of  any  of  His  Majesty's  Courts 
of  Justice  erected,  or  to  be  erected,  within  the  British 
territories  under  the  Government  of  the  United  Com- 
pany does  or  shall  hereafter  extend."  Xow,  that 
clause  clearly  shows  that  the  object  of  the  Statute 
was  that  it  should  apply  to  such  persons.  The  Soli- 
citor-General says  that  the  word  "  extend"  is  not  to 
be  construed  to  confine  it  to  such  persons,  and  that 
it  is  not  to  limit  the  jurisdiction.  But  the  word 
^'  extend"  is  to  be  explained  by  the  preamble,  which 
states  the  object  of  the  Statute  to  be  to  extend  the 
recent  enactments  of  the  Act  which  is  in  force,  to 
the  East  Indies,  and  the  word  "  extend"  is  to  be  read 
the  same  as  if  it  were  "  apply." 

Then  wo  must  consider  whether  the   -3 6th   section, 
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1857.  applies  merely  to  those  persons,  or  whether,  as  the 
Nga  Hoonq  Chief  Justice  and  Mr.  Justice  Buller  have  stated,  it  ex- 
The  Queen  '^^'^^'^  beyond  the  preamble,  and  applies  to  an  offence 
completely  committed  within  the  limits  of  the  Com- 
pany's trading  charter,  but  not  within  the  limits  of  the 
town  of  Calcutta.  Now,  reading  that  clause,  we  think 
that  there  is  really  no  difficulty  in  saying  that  the  sole 
object  of  it  was,  that  it  should  apply  to  offences  par- 
tially committed  in  one  district  and  completed  in 
another.  The  words  of  the  clause  are,  ^'  That  where 
any  person  being  feloniously  stricken,  poisoned,  or 
otherwise  hurt," — the  word  "  feloniously"  seems  to 
show  that  it  was  meant  that  at  the  time  when  the  per- 
son gave- the  original  stroke,  he  was  a  person  capable  of 
committing  felony — ''  at  any  place  whatsoever,  either 
upon  the  land  or  at  sea,  within  the  limits  of  the 
charter  of  the  said  United  Company,  shall  die  of 
such  stroke,  poisoning,  or  hurt,  at  any  place  without 
those  limits ;  or  being  feloniously  stricken,  poisoned, 
or  otherwise  hurt,  at  any  place  whatsoever,  either 
upon  land  or  at  sea,  shall  die  of  such  stroke,  poison- 
ing, or  hurt,  at  any  place  within  the  limits  aforesaid, 
every  offence  committed  in  respect  of  any  such  case, 
whether  the  same  shall  amount  to  the  offence  of 
murder  or  of  manslaughter,  or  of  being  accessory  be- 
fore or  after  the  fact  to  murder  or  manslaughter,  may 
be  dealt  with,  inquired  of,  tried,  determined,  and 
punished  by  any  of  His  Majesty's  Courts  of  Justice 
within  the  British  territories  under  the  Government 
of  the  said  United  Company,  in  the  same  manner  in 
all  respects  as  if  such  offence  had  been  wholly  com- 
mitted within  the  jurisdiction  of  the  Court  within  the 
jurisdiction  of  which  such  offender  shall  be  appre- 
hended or  be  in  custody. "' 
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One  question  raised  before  us  by  the  learned  1857. 
Counsel  for  the  Appellants,  is  as  to  the  incaniug  of  nga  Hoono 
the  term  "  ^-ithiu  the  limits  of  the  charter  of  the  rj^^^  Queen. 
said  United  Company."  On  that  point  I  believe 
their  Lordships  have  not  the  slightest  difficulty. 
Those  words  are  to  be  construed  in  the  same  way  as 
they  are  used  in  the  Statute,  26th'  Geo.  III.,  c.  57, 
to  which  this  Statute  forms  an  addition.  They  are 
to  be  construed  to  mean  ^'  v/ithin  the  limits  of  the 
U'ading  charter  of  the  Company."  So  far,  therefore,  as 
regards  the  place  of  committing  the  offence,  this  was 
an  offence  committed  within  those  limits,  and  the 
Court  had  in  that  respect  jurisdiction.  ■  But  the 
Avords  of  the  section  do  not  apply  to  entire  offences, 
begun  and  completed  within  the  jurisdiction,  but  to 
those  partly  committed  within,  and  partly  without, 
which  are  put  on  the  same  footing  as  if  they  had  been 
"  wholly  committed  within  the  jurisdiction."  It  is 
perfectly  clear  that  the  term  "  wholly"  shows  the  in- 
tention of  the  Legislature  to  be,  that  the  section  shall 
apply  only  to  that  description  of  case  ;  and  it  cannot 
have  the  sense  of  "  actually  committed"  put  upon  it, 
as  is  contended  on  the  part  of  the  Crown,  without 
doing  violence  to  the  words.  Therefore,  it  appears 
to  us,  proceeding  upon  the  ordinary  rules  of  the  con- 
struction of  penal  enactments,  that  the  object  of  this 
section  was  merely  to  apply  the  improvement  of  the 
law,  which  had  lately  taken  place  in  England^  to  the 
case  of  persons  amenable  to  the  Court  of  Justice  at 
Calcutta^  who  had  partly  committed  an  offence  in  one 
place,  which  v/as  afterwards  completed  in  another  ; 
that  it  does  not  apply  at  all  to  a  case  of  this  kind, 
where  the  persons  committing  the  offence  were  not 
amenable  to   the  Court  of   Calcutta,    and   where   the 
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1857.        whole  offence  which  has  been   committed   was  within 

NgaHooxo   one  jurisdiction. 

The  Queen  '^^^^  Co  art  are  confirmed  in  their  opinion  as 
to  the  meaning  of  the  Statute  witli  respect  to  the 
persons  to  wliom  it  is  applicable,  by  the  last  section. 
It  is  introduced  at  the  end  of  this  Statute  obviously 
with  the  purpose  of  showing  what  class  of  persons 
were  liable  to  the  provisions  of  this  Statute  ;  and  it 
extends  the  liability  of  persons  to  the  jurisdiction  of 
the  Courts  beyond  what  it  had  been  before.  That 
section  enacts,  "  That  all  persons,  whether  British 
subjects  or  others,  employed  by  or  in  the  service  of 
His  Majesty,  shall  be  held  subject  and  amenable  to 
the  criminal  jurisdiction  of  His  Majesty's  Courts  of 
Justice,  erected  or  to  be  erected  within  the  British 
territories  under  the  Government  of  the  said  India 
Company,  in  the  same  manner  as  persons  employed 
by  or  in  the  service  of  the  said  United  Company  are 
now  by  law  subject  and  amenable  to  the  said  juris- 
diction." Before  the  Statute,  British  subjects,  pro- 
perly designated  as  British  subjects,  that  is,  British- 
born  subjects,  and  persons  in  the  service  of  the  East 
India  Company,  were  liable  to  the  jurisdiction  of  the 
Court  of  Calcutta  ;  person  not  in  the  employment 
of  the  East  India  Company,  but  in  the  employment 
of  His  Majesty,  were  not  so  liable.  This  Statute  ex- 
tends the  liability  to  those  who  are  servants  of  the 
Crown  ;  and  that  provision,  finding  its  place  in  this 
Act  of  Parliament,  raises,  in  their  Losdships'  opinion, 
a  strong  inference  that  tlie  Statute  was  meant  to  apply 
to  no  other  persons  than  those  who  were  liable  to  the 
jurisdiction  of  the  Court  of  Calcutta^  to  which  the 
last  clause  makes  a  considerable  addition. 

Therefore,  looking  at    tliis  Act   of  rarliament   alto- 


V. 

The  Queex. 
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gother,  their  Lordships  have  not  any  doubt  what  the  i'^57. 
object  of  that  Statute  was  :  it  was  only  to  apply  the  nga  Hooxa 
law  which  had  been  lately  enacted  in  Eiiyland^  as  to 
an  offence  partly  committed  iu  one  part  and  com- 
pleted in  another,  to  the  East  Indies,  and  not  to 
make  a  new  enactment  rendering  persons  liable  to 
punishment  for  a  complete  offence,  who  would  not 
have  been  liable  before.  If  the  result  of  our  decision 
should  be,  that  these.  Appellants  are  to  escape  from 
justice,  we  shall  regret  it ;  but  that  is  a  matter  which 
cannot  influence  our  judgment.  If  the  Mofussil 
Court  has  no  jurisdiction  now,  by  virtue  of  the  East 
India  Company's  Eegulations,  to  dispose  of  this  case, 
they  must  escape  justice  ;  but  we  are  not,  in  anyway, 
to  alter  or  construe  differently  the  rules  of  the  cri- 
minal law  in  consequence  of  the  supposed  justice  of  a 
particular  case.  The  rule  is,  that  such  law  is  to  be 
strictly  construed  ;  and  so  construing  it,  or  even  with- 
out that  strictness,  the  construction  of  this  56th 
section  appears  to  us  to  be  such  as  to  require  us  to 
pronounce  in  favour  of  the  Appellants. 
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John  Eose  Troup  aud  Maey  Ann^ 
his  wife,  Peter  Paul  Marie  So- 
LAROLi  and  Georgiana  his  wife, 
and  the  Hon.  Mary  Anne  Dyce 
Sombre         -         -         -       .      - 


Appellants^ 


AND 

The  East  India  Company-    - 

AKD 


Respondents^ 


The     Hon.     Mary     Anne     Dyce] 

Sombre,  administratix  of  David  \  Appellant^ 
Ochterlony  Dyce  Sombre        -) 


and 
The  E4ST  India  Company 


Respondents* 


On  appeal  from  the  Suddcr  Deivamiy  Adaivlut^  North- ^ 
Western  Provinces^  Agra. 

9tli  &  loth    1-^  these  appeals,  the  points   raised  in  the  Courts   in 
Dec,  1857.    India  and  upon  appeal  in   both   suits,   were   substan- 

5en.Eeg.II. 
of  1803,  sec. 
18,  cl.  3,  pro- 
hibits tlie 
Court  from 
hearing,  try- 
ing or  determining  the  merits  of  any  civil  suit,  if  the  cause  of  action 
arose  twelve  years  antecedent  to  the  institution  of  the  suit,  unless  the 
Plaintiff  prove  "  that  either  from  minority  or  other  good  and  sufficient 
cause  he  was  precluded  from  obtaining  redress," 

A  cause  of  action  arose  in  1836.  In  1842,  the  party  entitled  to  seek 
redress  was  found  a  lunatic  by  a  Commission  de  hinatico  inquircndo  in 
England,  and  in  1844,  a  Committee  to  his  estate  was  ai)pointed,  who  in 
1848,  more  than  twelve  years  from  the  time  when  the  cause  of  action 
arose,  brought  a  suit  in  the  Zillali  Court  ot  Delhi,  in  the  North-Western 
Provinces,  on  behalf  of  the  Uinatic's  estate.     The  ZiUah  Court  at  Delhi, 


*  Present  :  The  Eight  Hon.  Dr.  Lushington,  the  Right  Hon. 
The  Lord  Justice  Night  Bruce,  the  Eight  Hon.  T.  Pemberton 
Leigh,  and  the  Eight  Hon.  Sir  Edward  Eyan. 
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tially  the  same  ;  the  questions  being,  Urst,  whether  the        ^857. 

limitation  of  twelve  years  prescribed  by  cl.    3,    sec.       Troup 

18,  of  Ben.  Reg.  II.  of  1803  (a),   operated  as  a  bar  to    ^^'i  others 

the  riffht  of  action  by  the  Committee  of  the  estate         The 

,  •        ,  r.  •        1       •  1  EastIxdia 

of  a  lunatic,  the  cause  oi   action  having   accrued  more     Company, 

than  twelve  years  before  the  institution   of  the  suit ;  dyce^sombre 

secondly,  whether  the   lunacy  of  D^ce  Sombre,  and  '^• 

East  India 
(ff)By  Ben.  Keg.  II.  of  1803,  sec.  18,  cl.3,  itiseuactedasfollows:     Company. 

— "  After  the  period  of  twelve  years  shall  have  elapsed  from  the 
date  of  the  cession  of  the  Provinces  ceded  by  the  Kaioah  Vizier  to 
tlie  Hononrable  the  English  East  India  Company,  the  Courts  of 
Adawlut  are  prohibited  from  hearing,  trying  or  determining  the 
merits  of  any  civil  suit  whatever,  if  the  cause  of  action  shall  have 
arisen  at  a  period  being  twelve  years  antecedent  to  the  date  on 
which  the  petition  for  the  institution  of  such  suit  shall  be  pre- 
sented to  the  Court,  unless  the  Complainant  can  show,  by  clear  and 
positive  proof,  that  he  has  demanded  the  money  or  matter  in  ques- 
tion, and  that  the  Defendant  had  admitted  the  truth  of  the  demand, 
or  promised  to  pay  the  money,  or  that  he  directly  i-ef erred  his 
claim,  within  that  period,  to  the  matter  in  dispute,  to  a  Court  of 
competent  jiu'isdiction,  or  pel-son  having  authority,  whether  local  or 
otherwise,  forthe  time  being,  to  hear  such  complaintand  to  try  the 
demand,  and  shall  assign  satisfactory  reasons  to  the  Coiu't,  why 
he  did  not  proceed  in  the  suit ;  or  shall  prove  that,  either  from 
minority  or  other  good  and  sufficient  cause,  he  was  pre(;luded  from 
obtainins"  redi-ess." 


and  the  Suddcr  Court  at  Agra,  held  that  the  Committee  was  baifred  by 
the  Ben.  Eeg.  II.  of  1803,  sec.  18,  cl.  3,  from  filing  his  plaint. 

Such  judgments  reversed  upon  appeal  by  the  Judicial  Committee,  by 
reason  : 

First.  That  the  words  "  other  good  and  sufficient  cause"  in  cl.  3,  sec. 
18,  ofBen.  Eeg.  II.  of  1803,  included  "  insanity." 

Second.  That  it  made  no  difference,  so  far  as  concerned  the  limatic, 
that  under  the  Commission  of  lunacy  a  Committee  of  the  lunatic's 
estate  had  been  ajjpointed  in  1844. 

Third.  That  in  computing  the  limitation  of  twelve  years  mentioned  in 
cl.  3,  sec.  IS,  of  this  Eegulation,  there  should  not  be  reckoned  any  time 
elapsing,  while  the  pei'son  for  the  time  being  entitled  to  seek  redress 
was  not  free  from  disability. 

After  an  appeal  to  EnyhoiiJ,  and  before  any  petition  of  appeal  was 
lodged,  the  appeal  abated  by  the  death  of  the  Appellant.  Appeal 
revived  by  the  Appellant's  special  administratrix, 
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1857.       certain  intermediate  proceedings  taken  by  him  to   ob- 

Trotjp      tain  redress,  brought  the  case  within  the  exceptions  in 

and  others    ^^^   o_  ^j  ^-^^  -^g^j^   scction  of    that  Regulation;  and 

The        thirdly,  whether  the  provisions  of  Ben.   Eeg.  II.   of 
Company,    1805,  sec.  3,  applied  to  the  case. 
dyce*sombre       The  first  suit  was  brought  to   recover  possession  of 

J'-  the   Altamgha    Jaghire   of   Badshapoye    Jharsa   near. 

East  India    Delhi^  on  the  Xorth- Western  Province,   with  mesne| 
profits.     The  facts,  as  they  appeared  in  the  pleadings, 
were  as  follows  : — 

On  the  17th  of  April,  1834,  the  late  Begum  Sum- 
roo,  of  Sardanha,  conveyed  and  assigned,  by  a  deed 
of  gift,  the  Altumgha  Jaghire  of  Badshapore  Jharsa^ 
to  Dyce  Sombre,  who  entered  into  possession,  sub- 
ject to  certain  bequests  and  trusts  given  and  de- 
clared by  her  Will  previously  made.  The  execution 
of  this  instrument  was  formally  communicated  to 
the  Secretary  of  the  Government,  who  did  not  at 
that  time  •advance  any  claim  to  the  Jaghire.  The 
Begum  Stimroo  died  on  the  27th  of  January,  1836, 
and  on  the  30th  of  that  month  the  Government  took 
possession  and  resumed  the  Jaghire,  on  the  ground 
that  her  right  to  the  Jaghire  ceased  at  her  death  [a). 
On  the  4th  of  July,  1836,  Dyce  Sombre  presented  a 

(«)ByanAet  of  the  Indian  Legislature,  No.  xvii.  of  1836, 
passed  on  the  20tli  of  June,  1836,  it  was  enacted,  that  "  whenever 
the  Governor-General  in  Council  should  order  that  any  of  the 
territories  which  were  lately  held  by  the  Begum  Stimroo,  and 
which  elapsed  to  the  East  India  Company  on  the  27th  of  January, 
1836,  should  be  annexed  to  any  District  under  the  government  of 
the  Company,  all  Laws  and  Regulations  then  in  force  within  such 
District  should  be  in  force  in  the  territories  so  annexed  to  such 
District ;"  and  under  the  powers  of  this  Act,  Pergunnah  Badshapore 
Jharsa  was  incorporated  with  Zillah  Ooorgaon,  in  which  it  now 
continues  as  a  portion  of  the  British  territories. 
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memorial  to  Sir  Charles  Metcalfe  the  then  Lieutenant-        ^^57. 
Governor  of  the  ISTorth- Western  Provinces,   in  which       Tkoup 
he  complained  of  the  illegal  resumption  of  the  Al-    ^^   y_ 
tumgha  Jaghire^  and  urged  his  claim  thereto  as  donee         The 
and  devisee  of  the  late  Begum.     The  reply  to  that     Company, 
memorial  was  sent  through  the  Secretary  of  the  Lieu-  dyce '^sombre 
tenant-Governor,  and  was    unfavourable    to  the  me-         J"- 
morialist.     Being  dissatisfied  with  that  reply,   Dyce   East  India 
Sombre^   on  the  23rd  of  August,   1836,   presented  a 
memorial  to  the  Governor- General  of  India  in  Council, 
again  urging  his  right  to  the  Altumgha  Jagliire.     That 
memorial  was  referred  to  the  Lieutenant-Governor  for 
his  report  thereon,  which  was  subsequently  sent  to  the 
Governor- General  under    date,   the   19th   of   October^ 
1836,  and  on  the  21st  of  November^  1836,  the  Secretary 
to  the  Supreme  Government  addressed  a  letter  to  Dgce 
Sombre,  stating  that  the  Governor- General  in  Council 
could   discover  no   sufficient  ground  for   questioning 
the  propriety  of  the  decision  which  had  been  given  on 
the  case  by  the  Lieutenant-Governor  of  the  I^orth- 
Western  Provinces.     Subsequently  Dgce  Sombre,  in 
prosecution  of  his    claim   to   the  Altumgha    Jaghire, 
presented  a  memorial  on  the  subject  to  the  Court   of 
Directors  in  England,  and  to  the  board  of  Commis- 
sioners for  the  affairs  of  India ;  but  those  applications 
were  unsuccessful. 

On  the  31st  of  July,  1843,  an  inquisition  was  held 
to  inquire  into  the  state  of  mind  of  Dyce  Sombre,  in 
pursuance  of  a  commission  issued  under  the  Great 
Seal  of  Great  Britain,  when  he-  was  duly  found  and 
declared  to  be  a  person  of  unsound  mind  and  unable 
to  manage  himself  or  his  property,  and  to  have  been 
in  the  same  state  of  unsoundness  of  mind  from  the 
27th  of   October,   1842.     By  an   Order  made  by  the 
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iSoT.  Lord    Chancellor   of  England,  on  the  8th  of  Fehniary^ 

Tuoui'  1844,    John   Pascal  Larkins   was  appointed  the  Com- 

an   o   ers  j,-^j^|-g^  ^^    interim   of    the    estate  and   effects   of  the 

The  lunatic ;   and   by  another   Order  of  the   Lord   Chan- 

Ea ST  India 

Company,     cellor,   bearing  date  the   5th   of   August,   1847,  such 
dtce^sombre  Committee  was   ordered  to  institute  the  suit    out    of 

J'"  which  the  first  of  the  present  appeals  arose. 

East  India  The  plaint  in  the  suit  was  filed  in  the  C^ourt  of  the 
Principal  Sudder  Aineen  at  Delhi,  on  the  17th  of 
August,  1848,  by  Larkins,  as  such  Committee,  and  on 
behalf  of  the  lunatic,  Dyce  Sombre,  against  the  East 
India  Company,  to  recover  possession  of  the  Altumgha 
Jaghire,  and  prayed  that  the  Plaintiff,  Dyce  Sombre, 
might  be  declared  entitled  in  perpetuity  to  the  Altumgha 
Jaghire  of  Badshapore  Jharsa,  and  to  the  maal  and 
sayer,  and  other  privileges  and  profits  appertaining 
thereto  ;  and  the  mense  profits  and  revenues  arising 
•  from  the  Altumgha  Jaghire,  and  the  maal  and  sayer 
and  privileges  aforesaid,  which  have  accrued  due  and 
been  received  by  them,  from  and  after  the  date  of  the 
resumption  thereof,  together  with  interest. 

The  answer  of  the  East  India  Company,  among 
other  pleas,  set  up  as  a  plea  in  bar,  that  if  the  cogni- 
zance of  the  suit  even  appertained  to  the  Civil  Courts, 
it  could  not  be  entertained,  as  the  period  of  limitation 
of  twelve  years  had  elapsed,  the  cause  of  action,  the 
resumption  of  the  Altumgha  Jaghire,  having  arisen  on 
the  30th  of  January,  1836  ;  and  that  measure  being 
afterwards  approved  and  confirmed  by  the  Lieutenant- 
Governor  of  the  Xorth- Western  Provinces,  who  was 
invested  with  full  powei^s  for  such  purposes.  That 
the  Government  had  since  then  been  in  possession  of 
the  estates  in  question,  and  that  as  the  Plaintiff's  plaint 
was   dated  the    17th   of   August,   1848,   seven  months 
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iu  excess  of  twelve  years  since   the  resumption   had       J^;^ 

elapsed.  Troup 

The  replication  to  this   plea  pleaded,  that  although     '^^"  ^.^ 
the  period   of  limitation,   countinsr  from   the  date   on    ^    "^^"^  _ 

•I  7  o  ^  i*jASTiJ<DIA 

which  the  Plaintiff  received  notice  of  the  resumption  Company, 

to  the  date  of  institution   of  suit,   had  not   elapsed,  dtce  sombre 

yet,  supposing  that  it  had  elapsed,  even  iu  such  case  r^'^^^ 

the  heariuo;  of  a  suit  of  this  nature  was  not  barred  by  East  India 

'='  _,.  ,  ,         Company. 

lapse  of  time  for  two  reasons :  First,  that  the 
Plaintiff  became  a  lunatic  before  the  period  of  limita- 
tion had  expired,  and  a  lunatic,  like  a  minor,  was 
disabled  from  suing ;  second,  that  the  Government 
had  in  an  illegal  manner,  amounting  to  violence,  re- 
sumed the  estate  in  dispute,  and  brought  it  by  an  act 
of  power  into  their  possession ;  that  a  suit  against 
one  who,  in  a  mode  contrary  to  that  prescribed  in  the 
Eegulations,  does  by  force  or  violence,  or  an  act  of 
power,  seize  and  possess  any  immoveable  property, 
may  be  heard  within  a  period  of  sixty  years  ;  and 
that,  therefore,  the  exception  taken  fell  to  the 
ground. 

The  suit  was  afterwards  transferred  to  the  Civil 
Court  of  Zillah  Ddhi 

The  suit  was  not  heard  upon  the  merits,  but 
only  upon  the  point  of  limitation  raised  by  the  De- 
fendant. 

On  the  9th  of  Juli/^  1849,  the  case  was  brought  up 
for  final  hearing  before  Mr.  John  Panton  Giibbins^ 
who  pronounced  judgment  in  the  following  terms  : — 
"  The  particulars  of  the  case  are,  that  the  Pergiin- 
nah  Badshapore  Jharsa  was  long  held  in  Jaghire  by 
the  late  Begum  Sumroo^  whose  chief  possession  lay 
around  the  town  of  Sirdhana,  in  the  Meerut  District, 
where  she  also  resided  at  her   death,  which  happened 
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1807.        on  tlic  27tli  of  January^  1836  ;  the  whole  Jaghire  of 

Tiioup      the  Begitm^  both  ou  this  and  on  the   other  side   of  the 

am  o    eis    j^^r^^^-^-^g^  rivei*   was  resumed  bv  the  British  Government 

The        without  any   opposition  on  the  part   of  the   Beqiimh 
East  India         .  -    .  t        •  i  ^  • 

Company,    heirs,  and  incorporated  with  the  Zillah  Goorgaon,  in 

dtce^sombre  which  it  now  continues,  as  a  portion  of  the  British 

r/*  territories.      Matters    continued    in    this    state    till 

The 

East  India  Df/ce  So?nbre,  who  succeeded  by  Will  to  the  bulk 
of  her  personal  and  private  property,  was  found 
and  declared  a  lunatic,  and  in  August^  1848,  the 
person  appointed  by  the  Lord  Chancellor  to  manage 
the  lunatic's  estate,  preferred  this  suit,  in  the 
Court  of  the  Principal  Sudder  AmeeUj  which  was 
afterwards  transferred  to  the  Civil  Court  of  Zillak 
Delhi^  on  the  ground  that  as  the  Pergunnah  Bad- 
shapore  Jharsa  was  held  by  a  special  tenure,  an 
Altumgha  Jaghire  quite  different  from  that  of  Sud- 
hana,  the  Government  had  acted  illegally  in  resuming 
it  in  the  same  manner  as  the  rest  of  the  Jaghire  of 
Sirdhana.  At  the  very  outset  of  the  case  the  following 
question  suggested  itself  to  me,  whether  under  such 
circumstances  the  Lord  Chancellor's  order  declaring 
Dyce  Sombre  a  lunatic  must  of  necessity  be  acted  upon 
by  the  Indian  Courts  ;  this,  I  confess,  appears  to  me  to 
be  very  doubtful,  but  after  carefully  weighing  the 
point,  which  I  may  observe  is  not  noticed  by  the  other 
party,  I  thought  it  best  to  admit  the  lunacy,  and  pro- 
ceeded first  to  examine  the  Defendants'  objection 
under  the  Eegulation  of  Limitation,  namely,  that  more 
than  twelve  years  had  elapsed  from  the  date  of  re- 
sumption to  the  preferring  of  this  suit ;  to  this  the 
Plaintiff  replied  in  his  replication,  first,  that  the  pe- 
riod of  twelve  years  had  not  even  yet  elapsed,  if 
reckoned  from  the  date  on  which  he  received  notice  of 
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the  resumption  ;  secondly,  that  Dyce  Sombre  became        i'^^''- 

a  lunatic  within  the  period  of  twelve  years  fixed  by       Tkoup 

law,  and  was,  therefore,   unable  to  sue ;  and,  tliirdly,     ''"*  ^   '^^'^ 

that  as  the  Government  had  acquired  possession  by    ^    The 

-m    ■•/<(•   1  -1  n      East  India 

violence,  the  Plamtin  became  entitled  to  the  benefit     Co:^[pany, 

of  the  full  term  of  sixty  years  allowed  in  such  cases  by  dyce^^ombbe 
cl.  1,  sec.   3,  Ben.  Eeg.  II.  of   1805,  no  one  of  which         ^^^^^ 
pleas  were  however  advanced  in  the  first  instance,  as    East  India 
the  Plaintiff  had  not,  to  all  appearance,  anticipated 
the  objection   on  the   score  of  limitation,  and   it  was 
only  when  pleaded  by  the  Defendants  in  bar  of  the 
suit  that  the  Plaintiff  took  it  on  his  replication.      In 
my  opinion  these  pleas  are  not  sufficient  to  enable  me 
to   examine  and   dispose  of  this  case   on  its  merits,  it 
being  clearly  barred  by  the  Eegulatiou  of  Limitation, 
My  reasons  are   as  follow  : — In  the  first  place  it  ap- 
pears to  me  that  the  period  of  twelve  years  can  only 
be  reckoned  from  the  actual  date  of   resumption,    the 
30th  of  Januar}j.^  1836,  of  which    Dyce   Somhre^  from 
his  peculiar  relation  with  the   Begum^   could   not  but 
have   been     informed,  as    the  terms    on    which  the 
Jaghire  was  generally  supposed   to    be  held,    and  its 
consequent  liability    to   resumption   on   the   Begumh 
death,  were  well  known  all  over  the  Upper  Provinces. 
Besides,  the  officers  of    Government,    immediately  on 
the  resumption  taking   place,    took  charge   of  the  ad- 
ministration of  the  estate  in  question.     Secondly,    the 
Plaintiff    has,  neither   in   his  Plaint    nor  replication, 
brought  forward  any   proof  of  violence  on  the  part  of 
Government,  nor  from  the   circumstances   of  the  case 
can  any  such  be  presumed.     It  is  evident  that  on  the 
death  of  the  Begum.,  the  Government,    according  to 
previous  stipulation,  resumed  the   Pergunnah.     In  his 
plaint  and  replication  the  Plaintiff   explains  the  term 
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1857.         '  viuleiice'  as   denoting  illegal  and  forcible  disposses- 

Trocp       sion.     It  ought  to  be  known,  however,  that  omission 

o    ers     ^^^  fulfil  any    condition  prescribed  in    the  Regulations, 

The         while  carryinpj  out  the  instructions  of  the  Government, 

East  India     .  t«.  p  •   -,  . 

Company,     IS  a  difterent   matter  from  '  violence,'  possession  by 
dyce'^ Sombre  '^vhich  or  in  a  fraudulent  manner  of  anybody's  land  or 
J'^  property  was  alone  intended  by  the  law  to  be  liable  to 

East  India  question  during  the  larger  period  allowed  for  admission, 
of  suits.  ]S"o  act  of  the  Government  can  be  construed 
as  falling  under  the  head  of  violence  anticipated  by 
that  Regulation.  The  assertion,  moreover,  on  the  part 
of  the  Committee  of  the  estate,  of  '  violence,'  is  directly 
opposed  to  the  line  of  conduct  pursued  by  D//ce  Sombre 
himself,  who,  for  the  period  of  seven  years  from  the 
date  of  resumption,  while  he  had  the  management  of 
his  own  affairs,  never  preferred  any  claim  of  this  sort, 
which  would  scarcely  have  been  the  case  had  he  leally 
thought  he  possessed  any  such.  As  regards  the 
question  of  lunacy,  I  can  find  no  law  whereby  a  Plain- 
tiff is  entitled  as  a  matter  of  course  to  indulgence  on 
that  ground,  even  had  it  been  applied  for,  which  is 
not  the  case.  The  law  on  the  contrary  is  clear  ;  it 
makes  no  exception  in  favour  of  lunatics,  and  Df/ce 
iSombre  himself  had  ample  time  before  his  lunacy,  and 
so  had  his  agent  during  five  years  from  the  time  when 
he  was  appointed  to  the  charge  of  the  estate,  to  bring 
forward  a  claim  to  the  Pergunnah  within  the  period 
of  twelve  years  fixed  by  law  ;  but  neither  of  them  did 
so.  I,  thei-efore,  consider  the  plea  of  lunacy  insuffi- 
cient to  protect  the  Plaintiff's  claim  from  the  opera- 
tion of  the  Law  of  Limitations,  and  dismiss  it  ac- 
cordingly with  costs. 

The    Plaintiff   appealed   to    the     Sadder    Detuanny 
Adawlut  of  the  yorth-AVestern  Provinces. 
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The  case  was  brought  for  hearing,   before   a  full        1857. 
Bench  of  the  Siiddcr  Deivanny  Court  at  Agra^  and  on       tuodp 
the  9th  of  DcGcmher,   1850,   that  Court  pronounced    ^'"<i  others 
the  followinsr  ludffment : — "  To  understand  the  prin-   „    The 

Kast  Tnt>ta 

cipal  plea  of  the  Plaintiff,  it  is  necessary  to  note  the  Company, 
following  dates :  The  Begum  Stmiroo  died  on  the  dyce^sombek 
27th  of  January^  1836.  The  Government  authorities  ^' 
assumed  management  of  the  territory  on.  the  30th  East  India 
of  t/«m««r^,  183G.  Notice  of  the  intentions  of  Govern- 
ment was  received  by  the  Plaintiff  on  the  18th' of  Au- 
gust^ 1836,  The  commencement  of  lunacy,  as  de- 
clared by  the  Commission,  was  on  the  27th  of  October^ 
1842.  The  Committee  of  the  lunatic's  estate  was 
appointed  on  the  8th  of  February,  1844.  The  present 
suit  was  instituted  on  the  17th  of  August,  1848.  As 
more  than  twelve  years  had  elapsed  since  the  30th 
of  January,  1836,  previous  to  the  institution  of  the 
present  suit,  the  claim  was  dismissed.  The  pleas 
in  appeal  are  those  which  were  brought  forward  in 
the  Zillah  Court.  In  regard  to  the  first,  namely, 
that  the  limitation  began  to  run  on  the  18Mi  of  Au- 
gust, 1836,  and  not  the  30th  of  January  preceding, 
the  Court  are  of  opinion,  that  such  plea  cannot  be 
sustained.  The  actual  dispossession  of  the  Plaintiff, 
and  the  assumption  of  management  by  the  Commis- 
sioner of  Delhi,  are  the  acts  which  constituted  the 
cause  of  action  ;  and  it  has  ever  been  the  practice  of 
the  Courts  to  hold  that  the  proceeding  of  the  officer 
of  the  Government  by  which  an  injury  was  actually 
inflicted,  and  not  the  sanction  of  that  act  by  the  Go- 
vernment, indicated  the  commencement  of  the  period 
within  which  remedy  might  be  sought  in  the  civil 
Courts.  This  has  been  repeatedly  ruled  in  the  nume- 
rous suits  which  arose  out  of  the  late  Settlement  pro- 

YOL.  YII,  0 
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185T.  reedings,  and  is  a  point  not  open  to   discussion.     lu 

Tiiovr  regard  to  the  second   plea,  namely,   that  the  Plaintiff 

audothcTs  -^  entitled  to  the  benefit  of  cl.  1,  sec.  3,  Ben.  Eeg.  II, 

The  of  1805,  the  Court  is  of  the  same  opinion,  that  it  can- 

East  India 

Company,     not  be  admitted.     The  allegations  of  the  Plaintiff  are 

dyce ^Sombre  ^^^  fortli  in  a  Very  vague  manner,  whereas  clause  2  of 

J*;  that  section  requires  that  the  alleged  violence   shall 

East  India  be  'distinctly'  pleaded,  and  subsequent  deci-sions  have 
enforced  this  provisian  of  the  law  (Mussumaiit  Om- 
mut-o-Zuhra  Begum  v.  Loolfoollah  Khan^  Select  Re- 
ports, volume  vii.,  p.  399).  Neither  do  the  proceed- 
ings of  the  Government  officers,  however  distinctly 
they  might  have  been  pleaded,  constitute,  in  the  judg- 
ment of  the  Court,  that  '  violence,  fraud,  or  unjust 
means'  contemplated  by  the  law ;  the  Government 
acquired  possession  of  the  disputed  Pergunnah  as  they 
acquired  possession  of  the  rest  of  the-  Territory,  by  a 
fair  title,  believed  to  have  conveyed  a  right  of  pos- 
session and  property  (clause  1).  It  has  been  urged 
that  evidence  should  have  been  taken  of  the  fact  of 
violence,  but  the  Court  hold  such  evidence  to  be 
superfluous ;  the  facts  themselves  are  not  disputed, 
and  it  remains  only  for  the  Court  to  determine 
whether  those  facts  bring  the  case  within  the  meaning 
of  the  Regulation  or  not.  In  regard  to  the  third  plea, 
namely,  that  the  Plaintiff  is  entitled  to  a  deduction 
from  the  twelve  years  of  the  period  which  elapsed  be- 
tween the  27th  of  October,  1S42,  and  the  8th  of  Fe- 
bruary, 1844,  the  Law  of  limitation  does  not  con- 
tinue to  run  under  all  circumstances,  as  it  does  in 
Em/lancI,  but  may  be  suspended  in  its  operation  hy  a 
variety  of  causes,  as  has  been  urged  on  the  part  of  the 
Plaintiff.  It  does  not,  however,  follow,  that  the  whole- 
period  during  which   a  cause   of  suspicion  lias  been 
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iu  operation  shall  always  be  deducted  from  the  twelve  18^7. 

years.     The  amount  of  indulgence  to  be    granted  to  Taour 

the  party  who  has  failed  to  bring  his  suit  within   the  ''^^''  '^,[  '^^^ 

time  appointed    depends   upon  the   circumstances  of  Tue 

!•  ii-111  11         East  India 

each  case,  and  is  not  determinable  by  any  general  rule.  Company, 
The  law  (sec.  18,  Eeg.  II.  of  1803)  upon  this  head  dvce'Iombre 
is  the  same  for  the  Upper  as  the  Lower  Provinces,  J'- 
but  the  construction  which  has  been  put  upon  that  East  India 
law  by  the  Sadder  Dcwanwj  Courts  is  different.  The 
practice  of  the  civil  Courts  is  consequently  different 
also.  The  Plaintiff  has  referred  to  precedents  of 
the  Presidency  Court,  and  of  the  Agra  Court,  which 
are  unquestionably  in  his  favour  ;  but,  according  to 
the  latest  decisions  in  the  North-Western  Provinces 
those  precedents  are  not  agreeable  to  law,  and  are, 
therefore,  of  no  avail.  The  case  in  whicli  this  doctrine 
"was  first  held  is  that  of  Rajah  Chelpal  Singh  v.  Shco 
Gholam  Singh,  decided  by  the  Suddcr  Deivanng  Adaw- 
lat  at  Agra,  on  the  30th  of  August,  1818,  an  account 
of  which  is  to  be  found  in  the  printed  decisions  ((^). 
The  point  there  ruled  was,  that  a  minor  (and  this 
■Court  admit  generally  the  analogy  between  minority 
and  lunacy)  must  sue  as  soon  as  he  can  after  coming 
of  age,  if  the  period  allowed  by  law  has  elapsed  dur- 
ing his  minority  ;  and  that  opinion  was  founded  on  the 
words  of  the  Eegulation,  which  declares  that  Courts 
are  prohibited  from  hearing  civil  suits,  unless  the 
Complainant  shall  prove  that,  '  either  from  minority  or 
other  good  and  sufficient  cause  he  was  precluded 
from  obtaining  redress.'  If  a  Plaintiff',  on  attaining 
his  majority  after  the  lapse  of  the  period,  unneces- 
sarily delayed  to  bring  his  suit,  he  could  not  prove 
that  he  had  been  precluded  from  obtaining  redrcsSj 
{o)  :?  Dec.  N.  W.  P.,,  30^. 
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i^-^"-        and  accordingly  the  prohibition  would  remain  in  force. 

Troup       He  could  not  be  heard.     The  principle  of  the  decision 

and  others     •  ^^  Rajah   CJietpcil  Singh  v.    Shco  Gholam   Singh  was 

The        again  recognized  and  upheld  by  a  full  Bench  in  the 
East  India  n      r-«  7    ?     r^  •      ?  t-t-  n 

Company,    case  of    Ramtchul    binqh    v.    Aoomvur    burnibdoivun 

dtce'^souibre  iSingh,  decided  at  Agra,    on    the  2ud    of    Septetnber, 
n,^-  ]  850.     It  has,  therefore,  become  law  in   the   North- 

iHE  '  ' 

East  India  Western  Provinces.  In  the  case  before  the  Court,  the 
period  which  the  PlaintiS  claims  to  deduct  is  that 
which  passed  between  the  27th  of  October^  1842,  the 
date  of  the  commencement  of  lunacy,  and  the  8th  of 
February,  1844,  the  date  of  appointment  of  the  Com- 
mittee of  the  estate  ;  and  the  plea  is  to  be  disposed  of 
on  the  same  principles  as  if  minority  had  intervened. 
The  case  of  Rajah  Chetpal  Singh  v.  Sheo  Gholam  Singh 
is  directly  in  point.  In  both  cases,  disability  occurred 
after  the  time  had  begun  to  run ;  in  both,  many  years 
of  the  legal  term  had  yet  to  run  when  the  disability 
ceased.  The  only  question  that  could  be  raised  was, 
whether  there  were  any  other  circumstances  peculiar 
to  the  condition  of  the  Plaintiff,  by  which  he  was  pre- 
cluded from  bringing  his  suit  before  the  expiration  of 
the  legal  period,  and  this  is  not  even  asserted.  The 
Court,  therefore,  dismiss  the  appeal,  and  confirm  the 
decision  of  the  Zillah  Judge,  with  costs." 

The  Plaintiff  appealed  from  this  judgment  to  Her 
Majesty  in  Council. 

The  other  suit  was  instituted  on  the  18th  of  Au- 
gust, 1848,  by  Dyce  Sombre  and  Larkins,  the  Coni- 
mittee-'of  the  lunatic's  estate,  against  the  Government, 
in  the  same  Court,  to  recover  the  value  of  certain 
arms,  guns,  military  stores,  equipments  and  cattle, 
which  it  was  alleged  the  Begum  Siimroo  had  bequeathed 
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by  her  "Will   to   Dycc   Somure,  and   ^Yhicll  had  been        1^57. 

takeii  possession  of  by   the  Government.     The  qiics-       Trudp 

tion  of  limitation  in  this  suit,  as  raised  by  the  pleadings,    ^^^^^  otlierg 

sli<Trhtly  differed  from  the  other  case  in    this   respect.         The 
_,_,  _,  TT  ,        -,  n  -,        o     T  East  India 

I  he  Begum    bumroo  died  on    the    19th    oi   Jamwnj^    Comfany, 

1 8 oG,  and  at  her  death  the  Government  took  posses-  dyce'^sombue 
sion,  but,  as  contended  by  the  Plaintiffs,  not  adversely,  ^• 
but  only  for  safe  custody  until  the  claim  of  Dijcc  East  India, 
Sombre  was  investigated  by  tlie  Government  ;  that  it 
was  until  the  18th  of  August,  in  that  year,  that  he 
received  intimation  by  a  letter  from  the  Government, 
dated  the  loth  of  that  month,  which  distinctly  noti- 
fied to  him  the  intention  of  the  Government  to  ap- 
propriate to  their  own  use  the  arms,  &c.,  as  belonging 
to  the  Government,  and  not  to  the  estate  of  the 
deceased  Begum  ;  and  it  was  insisted  by  the  Plaintiff's, 
that  the  cause  of  action  then  took  place,  and  that 
from  that  period  the  limitation  of  twelve  years  pre- 
scribed by  cl.  3,  sec.  18,  of  Ben.  Peg.  II  of  1803, 
was  to  be  calculated.  In  the  view  their  Lordships 
took  of  the  effect  of  the  lunacy  during  the  run- 
ning of  the  twelve  years,  this  point  was  not  decided 
by  them,  and,  therefore,  it  is  immaterial  further  to 
notice  it.  The  same  defence  was  pleaded  by  the  Go- 
vernment to  this  suit,  and  the  determination  of  the 
Courts  in  India  was  confined  to  the  question  of  limita- 
tion, the  merits,  as  in  the  former  suit,  not  having  been 
entered  into.  The  Zillah  Court  at  Delhi  and  the  Sudclcr 
Deivannij  Court  at  Agra  held  that  the  hearing  of  the 
suit  was  barred  by  Ben.  Peg.  II.  of  1803.  Hence,  this 
appeal,  as  in  the  former  suit,  to  the  Queen  in  Council. 

Before    any    steps    were    taken    in   the   appeals  or 
petition   of  appeal  lodged,  and   on   the   1st  of   Jiil/jy 
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1857.        1851,   Dijce  Sombre   died   intestate,   still    continuing 

Tkoup       np    to    that   time  a   lunatic.      Special   administration 

andotliers    ^^  ^^^  ^^^^^^  ^^^  q^qq,\^  of  Dijce  Somh'e  was  granted 

The    .     to  Mar  >i  Anne  Ducc  Sombre  Alii  \yI^O'^.       Larkiiis,  the 

East  India      -  .  .  . 

Company,     Committee   of  the   lunatic's  estate,  also  died  on  the 
dyceTombrk  14th  of  September,  185C. 

J'-  In  these  circumstances  a  petition  was  presented  to  ntli  ] 

X.  HE  ,  .  •  ,  .  1 S  n 

East  India  revive,  m  which  it  was  submitted,  that  the  Petitioners,  v_X- 
Ann  Majj  Troup  and  Georgiana  Solaroli,  hy  reason  of 
D//ee  Sombre  dying  intestate,  as  his  sisters  and  only 
coheiresses,  were  entitled  to  the  Altiimgha  as  an  in- 
heritable Jaghire  ;  and  that  the  other  Petitioner,  Mrs. 
Dgee  Sombre,  as  such  administratrix,  was  entitled  to 
the  mesne  profits  which  accrued  in  respect  of  the 
Jaghire  during  the  lifetime  and  up  to  the  death  of 
her  husband  ;  and  it  was  further  submitted,  that  under 
the  circumstances  the  appeal  was  abated,  and  that 
the  Petitioners  were  entitled  to  have  the  same  revived  ; 
and  the  petition  concluded  by  praying  that  the  appeal 
might  stand  revived,  and  that  the  Petitioners  might 
be  allowed  to  come  in  and  prosecute  the  appeal  in  the 
place  of  Lar/cins,  as  such  Committee.  Another  peti- 
tion to  revive  and  prosecute  the  appeal  in  the  arms 
suit  in  the  place  of  Dgce  Sombre  and  Larkiiis,  was  also 
presented  by  Mrs.  Dgee  Sombre,  as  the  administratrix 
and  sole  legal  personal  representative  of  her  husband's 
estate. 

Mr.    Leit/i,    for  the   Petitioners,  moved    in    both 
appeals  to  revive. 

By  Orders  in  Council,  it  was   directed  that  the   ap-  j 

«■  Pi'cscut  :   Tlie  Rif^lit  Hon.  Dr.  Liishinoton,  the  Eight  Hon.  m 

T.  rembertou  Leigh,  the  Eiglit  Hon.  Sir  Edward  Evan,  and  1hp  ' 

Eight  Hon.  Sir  John  ratte:;on. 
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peals  should  be  revived,  aud  that  leave  be  granted  to        i'^57. 
the  Appellants  to  prosecute  the  same.  Troup 

and  others 

Mr.  Ji.   Palmer,   Q.  C,   and  ]\Ir.    A/jrton,  for  the         /jjp. 

Appellants,  in  the  first  appeal.  ^'-^^^  i^mx 

^  ^  '  '■  ^  Company, 

The  Attorney-General  (Sir  R.  Bethell),  Mr.  Lcith,  dyce'  Sombrb 

and  Mr.     IF.  M.  Jervis,  for  the*  Appellant,  in        rj^Jj^ 

the  second  appeal.  EastIxdia 

^  ^  Company. 

Mr.    Wl(/ram,  Q.  C,  and  Mr.  W.  II.  Melulll,  for 

the  East  Iniia  Company,  in  both  appeals. 

The  arguments  turned  upon  the  following  points  : — • 
As  to  the  operation  of  the  Ben.  Reg.  II.  of  1803, 
sec.  IS,  cl.  3,  as  a  bar  to  the  suits.  Upon  the  facts 
admitted  by  the  pleadings — First,  the  lunacy  of  Dyce 
Sombre,  whether  that  fact  brought  the  case  within  the 
exception  contained  in  that  Regulation  as  a  ''  good 
and  sufficient  cause"  to  take  it  out  of  operation  of  the 
limtation  of  twelve  years  ;  and,  secondly,  whether  the 
period  of  limitation  applicable  to  the  case  was  twelve 
years,  or  the  more  extended  period  of  sixty  years  pro- 
vided by  Ben.  Reg.  II.  of  1805,  sec.  3,  cl.  3.  The 
authorities  relied  upon  were — upon  the  construction 
of  Ben.  Reg.  II.  of  1808,  sec.  18,  cl.  3,  by  the  Courts 
in  the  !North- Western  Provinces,  in  the  cases  of  Rajah 
Chetpal  Sincjh  v.  Sheo  Gholam  Singh  (a),  Ramtchul 
Singh  v.  Koomvur  Surruhdowim  Singh  {b\  and  Dhur- 
nee  Dhur  v.  Sookhee  Chund  (c),  being  contrary  to  the 
decisions  of  the  Bengal  Courts,  upon  that  Regnlation 
and  upon  the  Ben.  Regs,  of  1793,  sec.  14.  II.  of  1819, 
and  XIV.  of  1825,  the  cases  Sheikh  Imdad  Ali  v. 
Mmsumat  Koothg  Begum  (d),  The   Collector  of  Rimg- 

(a)  3  Dec.  N.  W.  P.  30G        (b)  5  Dec.  N.  W.  P.  280. 

(<■)  11  Dee.  N.  W.  P.  280.      {d)  3  Moore's  Ind.  App.  Oases,  1 
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1857.      jjore  V,   Gudadhnr  Chowdrce  [a),  Uanee  Bhoohun  Maya 

Troup      V.  Blvjruh    Indernurain   Race  (b),    Bhtjruh  Indernarain 

o .  eis    jii^^Q^,  y    Uanee  Bhoohun  Maya  Dibea  (c),  Imaun  Bushh 

The       Khan  v.  Nawah  Dilaivur  Junq  (d),  Sf/ed  Hussein  Reza 
East  India  ,  u  \   ji     j 

CoiiPANY,    V.  Amecroonissa   (e),  were  referred  to,  and  also  by  the 

dyce^sombke  Madras  Courts,  upon  the  Madras  Regulation  of  Li- 

^^j^       mitation  II.  of  -1803,  sec.  18,  cl.  11,  which  followed  the 

EastIxbia  construction  put  by  the  Bengal  Courts,  Madras  Ci\41 
Proc,  pp.  236-7-8.  As  to  the  time  occupied  in  ap- 
plying to  the  Goyernment,  Oma  Dial  Singh  v.  Mussu- 
mat  Tej  Ranee  (/,)  Rup  Chand  Sahu  v.  Jivan  Lai 
Ray  (y).  So  with  respect  to  the  operation  of  the 
English  Statute  of  Limitations,  21  Jac.  I.  ch.  16. 
sec.  2,  Her  Highness  Rackniahhoy  v.  Lidloobhoy  Mot- 
tichimd  (h),    Douglas  v.  Forrest  (i). 

That  laches  would  not  be  imputed  by  the  English 
law  to  a  lunatic,  Burcher'^s  case  (Jc).  Ov  to  a  lunatic, 
or  an  infant  whose  guardian  had  neglected  to  sue, 
JIacpherson  "  On  Civil  Procedure,"  p.  70  (Edit.  1850). 
They  also  referred,  by  way  of  analogy,  to  the  Law  of 
Scotland,  where  in  cases  of  prescription,  disability  has 
been  held  to  operate  as  a  suspension,  Erskine's  "Prin- 
ciples of  the  Law  of  Scotland,'^  pp.  384-9,  Burton^s 
"  Manual   of  the  Law  of  Scotland,^-  p.  446. 

And,  in  the  second  suit,  upon  the  question  when  the 
conversion  took  place,  and  the  cause  of  action  arose^ 
the  cases  of  S?nith  v.  Young  (/),  Philljwtt  v.  Kellcy  (m)^ 
Montague  v.   Lord  Sandivich  («),  were  referred  to. 

{a)  7  Ben.  Sud.  Dew.  Eep.  443.  {b)  S.  D.  A.  Decis.  Ben.  513. 

(c)  S.  D.  A.  Decis.  Ben.  676.     {d)  1  Ben.  Sud.  Dew.  Eep.  190. 

(/)  7.  Ben.  Sud.  Dew.  Eep.  124,  316. 

(0  S.  D.  A.  Decis.  Ben.  378.     {g)  5  Ben.  Sud.  Dew.  Eep.  168. 

(/t)  5  Moore's  Ind.  App.  Cases,  234. 

{i)  4  Bingh.  686.  {h)  Holjart's  Eep.  137. 

(/)  1  Camb.  441.  (w)  3  Ad.  &  El.  lOG. 

(»)  7  Mod.  99. 
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Their    Lordships'    judgment    iu   both    appeals  was        1857. 
delivered  by  Trodp 

and  others 

The  Lord  Justice  Knight   Bruce.  The 

.  .  .      ,  ,          -  1      •     ,1       East  India 

The  mam  question   raised  by   these  appeals  is  the     Company, 

true  construction  of  a  passage   contained  in  the  thii'd  dtce'^sombre 

clause  of  the   eighteenth  section  of  the  Bengal  Eegu-        ^-^^ 

lation  II.  of  1803,  with  reference  to    the  undisputed  East  India 

facts,  affecting  or  not  affecting  the  suits  brought  by 

the  appeals  before  us.     I  say  the  "  undisputed  facts," 

for  the  facts  disputed  are,  in  the  view  taken  by  their 

Lordships,    ^not,    for   the  present    purpose,  material. 

The  clause  is  thus  worded — [His   Lordship  here  read 

the  clause,  ante^  p.  105]. 

The  appeals  are  against  judgments  of  the  Suddur 
Dewanny  Court  of  Agra^  affirming  judgments  of  the 
Zillah  Court  of  Delhi,  which,  in  two  civil  suits  in- 
stituted against  the  Eespondents  in  the  Court  of  the 
Principal  Sudder  Ameen  at  Delhi,  and  transferred  after- 
wards to  the  Zillah  Court  of  Delhi,  gave  effect  to  so 
much  of  their  defence  in  each  case  as,  founded  on  the 
clause  before  referred  to  of  the  Eegulation,  was  analo- 
gous to  what  in  England  is  called  a  plea  of  the  Statute 
of  Limitations.  The  residue  of  their  defence,  there- 
fore, did  not — the  merits  did  not — in  either  Court 
receive  any  determination. 

The  suits  were  instituted  in  the  year  1848  ;  the 
original  Plaintiffs  having  been  Dyce  Sombre,  a  person 
of  mixed  European  and  Asiatic  descent,  who  had 
become  insane  some  years  before,  and  the  Com- 
mittee of  his  estate,  under  a  Commission  of  lunacy 
issued  against  him  in  England,  where  Dyce  Soinhre 
passed  some  portion  of  his  life  after  the  year  1836, 
the  year  iu  which  the  alleged  causes  of  action    in  the 

VOL.  yii.  P 


CoMrA>'T. 


122  CASES  I^'  THE  pRiTT  corNaL 

1857.        suits  took  place.     He   was  living  when    each   of  tlie 
Troup      judgments  was    pronounced,    but  died  in   the    year 

andotbevs     ^^g^^^      ^^^    ^^^^^    ^-^^^     ^^^^^     ^^^^    3^,^^^^      ^|^g     ^^-^^ 

The        having    been  commenced    in    respect     of    property, 

CoMPA>-Y,     movable    and    immovable,    in    the     North-Western 

dyce^sombre  I^i'ovinces  of  India,  which  he,  before   his  lunacy,    and 

^-  the  Committee  for  him  after  the  Commission,   claimed 

The 
EastIxdia  against  the  Eespondents,  the  proceedings  were  re- 
vived by  the  present  Appellants,  the  representatives 
respectively  of  the  lunatic  after  his  death,  as  to  the 
lands  and  goods  in  litigation — an  amount  of  property, 
together,  of  considerable  extent  and  value  ;  all  which 
had  been  in  the  possession  of  a  wealthy  Begum  called 
"  Sumroo,'^  who  resided,  and  was,  nominally  at  least, 
a  kind  of  small  Sovereign,  at  Sirdhana  in  those  Pro- 
vinces, and  died  there  at  an  adv*anced  age  in  the  year 
1836. 

Dyce  Sombre  seems  to  have  stood  towards  her  in 
the  relation  of  an  adopted  son,  or  in  an  analogous 
j^osition,  and  succeeded  to  the  bulk,  at  least,  of  her 
riches  :  which  included,  as  he  said  and  insisted,  the 
lands  and  movables  in  dispute,  of  which,  indeed,  or 
some  at  least  of  which,  she  appears  to  have,  so  far  as 
was  within  her  power,  made  to  him  a  donation,  in  her 
lifetime  ;  and  he  seems  to  have  had  them,  or  some 
Dcrt  of  them  at  least,  in  his  possession,  accordingly, 
before  and  at  the  time  of  her  decease.  Soon  after 
that  event,  and  in  the  same  year,  18o6,  the  Respon- 
dents claiming  the  property  in  controversy  seized  it — 
we  do  not  say  with  violence,  but  seized  it  :  asserting 
and  acting  upon  their  alleged  right  in  the  most  prac- 
tical manner.  They  have  never  relinquished  the  pro- 
perty thus  rightfully  resumed  (as  the  Iwospondents 
iBay);,  or,  a«  the  Appellants  coutendj  wrongfully  taken. 
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Dyce  Sombre  never  submitted  to  this,   except  tliat        i8o7. 
lie   instituted  no   suit.      He   objected,   remonstrated,       J^^^ 
memorialized,  represented  himself  as  unjustly  treated;    and  others 
but,  whether  wisely  or  otherwise,   did  not  resort  to  a         the 
Court  of  Justice.     It  was  the  Committee  of  his  estate,    "'?^^?"Jf'?J,'*" 
that,  in  the  year  1848,  did  so,  using  both  their  names.         ^"^^ 

Dyce  Sombre  was  at  Sirdhana^  we  believe,  when  the  v. 

Begum  (iiad. ',  ho.  was  then,  we  also  believe,  upwards  e\.st  India 
of  twenty-one  years  of  age ;  and  (as  for  every  Comp.v^-y. 
present  purpose  it  must  be  taken)  was,  at  that  time, 
neither  insane  nor  under  any  other  disability,  a  state  of 
things  which  must  be  deemed  to  have  continued  un- 
interruptedly for  several  years  next  after  her  death, 
except  as  to  his  residence.  He  probably  remained  at 
Sirdhana  for  some  weeks  at  least  next  following  her 
decease,  and  in  Asia  during  the  whole  of  the  year 
1836,  and  part,  at  least,  of  the  3'ear  1837.  He  came 
to  Europe  about  the  end  of  the  year  1838,  and  never 
was  again  in  the  East  Indies.  The  Commission  of 
lunacy  issued  in  the  year  1813.  He  was  found  under 
it  to  have  been  a  lunatic  from  some  time  in  the  year 
1842.  The  Commission  of  lunacy  was  never  super- 
seded, and  we  must,  for  the  purpose  of  these  appeals, 
consider  it  as  clear  and  admitted,  that  from  a  time 
previous  to  the  end  of  the  year  1842,  and  thenceforth 
continually  to  his  death,  he  was  an  insane  person  [a). 
The  acts  of  which  the  suits  complained,  were  done  in 
the  year  183G.  It  was  in  that  year  that  the  Respon- 
dents took  possession  of  the  disputed  property  of 
each  kind,  which,  alleged  by  those  proceedings  to  be 
wrongful,  was  the  groundwork  of  the  suits. 

(«)  See  the  case  of  "  Prinsep  aiid  The  East  ludia  Company  v, 
Dv'p  .Sombre  and  others,"  10  Moore's  V..(\  Cases,  232,  upon  the 
question  oi'  the  sanity  uf  I)yrp  Sombrc's  mind  at  this  period. 
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1S57.  And,  wc  assume  that  possession  to  have  been  taken 

Troup       and  thosc  acts  to  have  been  done  before  August,  1836, 

and  others    ^^j^-j^  -^  ^^^^  -^  August,  1848,  and  not  .before,  that  the 

The        phiints  were  filed.     The  Eespondents,  on  this  ground. 
Company,    by  their  answers  to  the  plaints,  set  up  the  3rd  clause 

dtce^^sombrb  ^^  ^^^   \%i\i  section  of  the  Bengal  Eegulation  II.  of 
J^  1803  (already  mentioned),  as  barring  the  suits.     They 

East  India  setup  also  other  defences,  valid  or  invalid,  just  or 
unjust,  with  which  we  are  not  at  present  concerned. 
The  Zillah  Judge,  considering  the  limiting  Eegulation 
to  apply  to  the  cases,  dismissed  the  plaints  for  that 
reason  in  the  year  1849,  and  his  opinion  was  affirmed 
on  appeal  in  the  year  1850,  by  the  Sudder  Dewanny 
Court  at  Agra.  From  which  judgment,  in  each  in- 
stance, the  appeals  now  before  us  have  been  brought. 
The  representatives  of  Dgcc  So7nhre,  being  by  re- 
vivor the  present  Appellants,  allege  with  truth,  that 
the  acts  of  which  the  plaints  complained,  and  for  which 
they  sought  redress,  having  been  done  in  the  year 
1836,  were,  therefore,  done  less  than  eight  years  be- 
fore the  time  of  issuing  the  Commission  of  lunacy, 
and  less  than  seven  years  before  the  commencement 
of  that  state  of  insanity  in  which  Dyce  Sombre,  as  I 
have  also  said,  was  continually  from  some  time  in  the 
year  1842  until  his  death.  And  the  only  question 
that  we  can,  or  at  least  need,  now  decide  is,  whether, 
in  that  condition  of  circumstances,  the  alleged  bar  is 
effectual ;  whether  indeed  such  a  bar  has  taken  place. 
»  Their  Lordships  think  not. 

The  words  of  the  clause  of  the  Eegulation  upon 
which  the  controversy  mainly  or  altogether  turns, 
are,  "  shall  prove  that,  either  from  minority  or  other 
good  and  sufficient  cause,  he  was  precluded  from 
obtaining  redress  ; ''  words  the  last  four  of  which  aro 
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especially   remarkable,  and   which,   of  course,    to   be        i'^^7. 
construed  without  reference  to  the  context,   seem  to       Teouv 
their  Lordships  of    difficult    interpretation,    nor    are    ''^"^  J;"^  ^^'^ 
they  surj^rised  that  the  meaning  should    have    been        ^"^ 
viewed  differently  by  different  minds.  Co^ivasy, 

Eut  we  conceive,  that  "  other  good  and  sufficient  DycE^soMBEE 
cause*'  must  include  insanity  (whether  there  has  been  J'- 
a  Commission  of  lunacy  or  Committee  of  the  estate  East  India 
appointed,  or  any  analogous  measure,  or  not) ;  and 
that  the  word  "  precluded,"  which  must  necessarily  be 
understood  as  referring-  to  some  time  or  period,  does 
not  mean  "  precluded"  during  the  whole  of  the  term 
of  twelve  years,  or  at  its  commencement,  but  means, 
in  effect,  ''  precluded"  during  any  part  of  it.  The 
conclusion  at  which  we  have  arrived  on  the  subject  is 
rather,  therefore,  that  reached  by  the  Sudder  Courts 
of  Bengal  in  analogous  cases,  than  that  of  the  Zillah 
Court  of  Delhi  and  the  Sadder  Court  of  Agra,  in  the 
present.  Those  two  Courts,  it  is  right  to  add,  having 
acted,  or  intended  to  act,  comformably  to  the  spirit  of 
former  decisions  of  Courts  within  the  ISTorth-AYestern 
Provinces,  in  holding,  as  they  did,  on  the  hypothesis 
of  twelve  years  and  more,  from  the  time  of  tlie 
accruing  of  the  cause  of  action,  in  each  case,  having 
elapsed  before  either  plaint  was  filed,  and  D/jce 
Sombre  having  been  in  the  North-Western  Provinces, 
and  under  no  disability  when  such  cause  of  action 
accrued,  and  for  a  considerable  period  afterwards,  and 
having  been  a  free  man,  of  sound  mind,  until  some 
time  in  the  year  1842,  and  the  Committee  of  his 
estate  in  the  lunacy  having  been  appointed  to  that 
office  in  the  year  1844,  that  the  question,  under  ihQ 
Eegulation,  was  substantially  whether  the  lunatic  and 
his  estate  (so  to  speak)  had  been  guilty  of  negligence  ; 
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1-^-57.        and  had  not   exhibited  reasonable  and  due  dih'gence 

Troit      in  prosecuting  the  claims ;  and  the   Delhi  and  Agra 

n  *^^^^    Judges,  being  of  opinion  that  that   question   ought  to 

The        be  answered  a^rainst  Diice  Sombre  and   the  Committee 
East  Istux  i      •  i    i  t      i 

Company,    01  his  estate,  decided  accordingly.  Their  Lordships  are 

Dyce^Sombre  of  opinion,  with  the  Bengal  Sudder  Courts,   that  the 
^'  meaning  and  intention  of  the  framers  of  the  Eegulation 

East  India  are  shown  by  it  to  have  been  that,  in  computing  the 
twelve  years  mentioned  in  it,  there  should  not  be  reck- 
oned any  time  elapsing  while  the  person,  for  tlie  time 
being  entitled  to  seek  redress,  was  not  free  from  dis- 
ability. Here,  if  we  are  right,  the  Appellants  are  cer- 
tainly clear  of  the  Eegulation,  the  time  between  the 
commencement  of  Dyce  Somhre's  lunacy,  in  the  year 
1842,  and  his  death,  being  not  to  be  counted  against 
him.  The  suits  having  been  instituted  in  the  year 
1848,  Avere,  therefore,  in  their  Lordships'  judgment, 
as  effectually  instituted  as  if  they  had  been  so  in  the 
years  1844  ;  their  Lordships  considering  themselves 
bound  to  give  effect  to  the  language  of  the  Eegula- 
tion as  they  interpret  it :  language  very  different 
from  that  of  the  English  Statute  law  on  such  sub- 
ject. They  deem  it  right  to  say,  in  addition,  that 
had  they,  with  the  Courts  at  Delia  and  Agra,  con- 
sidered it  to  be  properly,  under  the  Eegulation,  a 
question  of  judicial  discretion,  whether  in  the  circum- 
stances of  the  particular  cases,  or  either  of  them,  to 
hold  the  actions,  or  either  of  them,  barred,  their 
Lordships  would  have  been  disposed  to  think  the 
Eespondents  wrong  on  that  point  also. 

Their  Lordships  do  not  consider  it  necessary  to 
intimate  an  opinion  as  to  any  other  point  raised  in 
the  argument  of  either  appeal,  nor  do  they  wish  to 
be  understood  as  suggesting,  that  if  Dgce  Sombre  had 


and 
Dyce   Sombkb 

V. 

The 
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ill  the  year   1844   recovered  from  his  insanity,  and        1^57. 
without  any  rehipse  or  interruption  continued  a  sane       Troup 
man  from  that  time  until  his  death,  and  lived,  in  fact,     "'^^  otliera 
until  some  time  in  the  year   1852,  and  had   in   that         The 
year  instituted  against  the  Respondents  suits   such  as     Company, 
those  instituted  in  1S4S,  mutatis  mutandis,  and  the 
suits  of   1818    had   not   existed,   the   suits   of    1852 
would  not  have  been  effectually  barred  by  the  Eegu-    East  India 
lation.     As  matters,   however,  are,    their   Lordships,       o-'^p^^'y. 
on  the  grounds  that  have   been   stated,  hold,  that  the 
judgments  under  appeal  should  be  reversed,  and,  with 
that   reversal,    the    whole  matter  remitted ;   the  Ee- 
spondents  paying  the  Indian    costs    so    far  as  occa- 
sioned by  the  defence  on  the  ground  of  lapse  of  time 
founded  on  the  Regulation,  and  the   cost  of   the  ap- 
peals to  Her  Majesty,  to  whom  their  Lordships  will 
report  accordingly. 
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UXILE     EaJAIIA     EaJE      BOililAEAVZE  ) 
BAHADrR-  -  -  -  -  j 


Appellant, 


-AND 

Pemmasamy     Yenkatadry     I^AIDGO   j 
and  others         .         -         - 


j    RespondenU. 


Oil  appeal  from  ike  Sudder  Dewanny  Adaidut  at 
Madras. 


\J^  this  case  the  appeal  was  brought  from  a  decree 
of  the  Sudder  Dewanny  Court  at  Madras^  by  which 
the  claim  of  the  Plaintiff  (the  Appellant's  father),  the 
then  Zemindar  of  Karvetinugger,  to  resume  a  village 
named  Veraraghavajmram,  forming  part  of  his  Zemin- 
dary^  was  dismissed,  on  the  ground  that  the  Eespon- 
dents  and  their  ancestors  had  been  in  uninterrupted 
possession  of  the  village  for  fifty  years,  and  that  the 
Zemindar  had  failed  to  establish  that  the  village  was 

*  Present :  The  Eight  Hon.  Dr.  Lushington,  the  Eight  Hon. 
T.  Pemberton  Leigh,  the  Eight  Hon.  Sir  Edward  Eyan,  and  the 
Eigrht  Hon.  Sir  Cresswell  Cresswell. 


i2th&  13th 
Dec,  1858. 

Amaram^ov 
serTice  tenure, 
in  Madras,  is 
resumable  at 
the  will  of  the 
Zemindar  iov 
the  time  be- 
in^  in  posses- 
sion, where 
the  lands  held 
under  an  arna- 
rarn  grant 
form  part  of 
hi^  Zemindar  y. 

A  grant  in 
Enarn,  is  in 
perpetnitj", 
and  not  re- 
sumable. 

Lands  hold  under  an  umaram  grant  from  a  former  Zemindar,  at  'a 
fixed  rent,  resumed  by  the  Zemindar  in  possession,  for  the  purpose  of 
full  assessment  of  the  lands,  upon  extinction  of  the  services. 

The  rules  with  regard  to  the  admissibihty  of  evidence  are  not  to  be 
obsei  ved  with  the  same  strictness  in  proceedings  in  the  native  Courts  in 
India  as  in  the  Coiirts  in  Enc/Iand. 

Copy  of  a  document  coming  out  of  a  public  office,  and  certified  by  the 
proper  officer  of  that  department  as  a  copy  of  a  copy  deposited  there, 
admitted  as  evidence. 
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held  by  the  'Raspondanta  on  Amaram,  or  service  tenure, 
so  as  to  justify  the  resumption  for  assessment. 

The  t][uestion  was  one  of  tenure  and  of  the  right 
of  resumption.  The  main  issues  between  the  parties 
being  these : — 

First.  What  was  tlie  nature  of  the  tenure  under  which 
the  Respondents  hekl  the  village  in   question.     The 
Appellant  contended  that  it  was  held  by  the  Respon- 
dents under  a  grant  by  his  great-grandfather  in  favour 
of  an  ancestor  of  the  Respondents  on  his  joining  the 
military  adherents  of  the   Zemindaytj^  and  that  it  was 
subsequently,  down  to  the  year  184'0,  granted  to  such 
of  the  members  of  the  Respondents'  family  as  were 
employed  in  the  service  of  the  Zemindar  for  the  time 
being,  by  way  of  remuneration  for  such  services  ;  that 
in  1840,  the  Zemimlar  dismissed  his  servants  and  re- 
sumed, nmong  others,   this  village,    it  being  from  the 
nature  of  the  tenure  liable  to  be   resumed  at   the  will 
of  the  Zemindar.     The   case   of  the   Respondents,   on 
the  contrary,  was,  that   they  and  their  ancestors  had, 
since  the  year  1798,  held  the  proprietary  right  of  soil 
in  the  village  as  an  Enani.  or  gift  in  perpetuity,  from 
the  Appellant's  ancestor ;   that  they   never  paid  rent 
for  the  same  either  in  money  or  services,  and,  conse- 
quently, that  the  village  was  not  liable  to  bo  resumed 
at   the    will    of    the    Zemindar   for    the    time    being. 
Secondly  ;  assuming  that   the  village  was  held  by  the 
Respondents  only  upon  an   Amaram  tenure,    they  de- 
nied that  the  tenure  was  determined,  and  the  village 
resumed  by  the  Appellants'  father  in  the  year  1840. 

The  principal  facts  of  the  case,  as  they  appeared 
from  the  pleadings,  are  sufficiently  stated  in  their 
Lordships'  judgment.      The    documentary    and    oral 

VOL.  VII,  Q 
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1858.  evidence  bearing  on  the  points  at  issue  is  also  fully 

Unidb  set  forth  therein. 

B^mAR-Sti''       The  appeal  was  argued  by 
Bahadur 

V.  Mr.  Bolt,  Q.  C,  and  Mr.   Blame,  for  the  Appel- 

Pemmasamy  If.         1 

venkatadry  iant  ,  ana 


Naidoo. 


Mr.   R.    Palmer,   Q.  C,   and  Mr.   Maclceson,  for 
the  Eespondents. 

Upon  the  question  of  tenure  in  Madras,  of  lands 
held  under  an  Amaram  grant  being  vested  in  the  Ze- 
mindar, and  his  right  to  resume  them  for  the  pur- 
pose of  assessment,  3Iad.  Eeg.  XXV.  of  1802  was 
referred  to. 

And  as  to  the  admissibility  as  evidence  of  a  copy 
of  a  Kaifiijnamah,  out  of  the  Collector's  Office, 
Sijud  Ahhas  All  Khan  v.  Yudeem  Ramy  Reddij  (a) 
was  cited. 

Their  Lordships,  without  calling  for  a  reply,  de- 
livered judgment  by 

The  Eight  Hon.  Dr.  Lushington. 

Considering  that  the  decision  in  this  case  may 
affect  a  very  considerable  amount  of  property,  besides 
that  which  is  the  proper  subject  of  this  suit ;  and 
seeing  that  the  two  Courts  in  India  have  pronounced 
conflicting  judgments,  we  should,  had  we  entertained 
any  doubt  whatever  as  to  the  advice  which  we  should 
tender  to  her  Majesty,  have  been  anxious  to  have 
heard  a  repl)^,  and  to  have  taken  time  for  considera- 
tion ;  but  the  case  is,  in  our  judgment,  so  clear,  that 
only  one  result  can  possibly  be  come  to,  and,   there- 

(a)  3  Moore's  Ind.  Aj^p.  Cases,  156. 
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fore,   we  proceed  at   once  to  declare  the  opinion  we        1858. 
»  liave  formed  ujjon  the  questions  before  us.  Unide 

_,  ,•  J        J^    •  1  ii  ~       ry         •      7  £  RaJAHA    RaJE 

The  parties  to  this  appeal  are,  the  Zemindar  oi  one   bommakauze 
of  the  four  western  Zemindaries  of  Arcot^  the  original  ^^ 

Plaintiff,  and  now  Appellant  ;  and  certain  persons  oc-  ^^^^^^^^^ 
cupying  lands  within  the    Zemindar y^   who   were  the      Naidoo. 
Defendants,  and  are  now  the  Eespondents. 

The  suit  commenced  in  1848,    in  the    Zillah  Court 
of   Chittore.     The  plaint    stated   that   the   Zemindary 
was  originally    granted  by    the  Bajah  of   At^cot  to  the 
ancestors  of  the  Plaintiff  ;  and  that  on  the    accession 
of  the  British  Government,  that   grant  was   confirmed 
under  certain  conditions.     It  then  sets  forth  that  cer- 
tain grants  were  made  to  the  ancestors  of  the  Eespon- 
dents, in  the  nature  of  "  Amaram''''  grants  ;  that  these 
grants  were   resumable  ;  and  that,   in  the  year    1811, 
the  Plaintiff  resumed  those  grants,  and   required   the 
Eespondents  to  pay  the  full  assessment  on  their  lands ;, 
and  it  concluded  by  stating   that   the  demand  was  for 
Es.    13,597,   being   the  amount  due   on  such  assess- 
ment, including  interest. 

The  answer  of  the  Eespondents  was  to  the  following 
effect  :  that  their  ancestors  rendered  great  services  to 
the  ancestors  of  the  Plaintiff  ;  that,  in  requital  for 
these  services,  a  grant  was  made  to  them  of  several 
Districts,  then  a  jungle,  amongst  which  lands  was  the 
village  in  question  ;  but  they  denied  that  they  held  it 
on  condition  of  rendering  any  service,  or  that  they, 
rendered  any  ;  and  alleged  that  they  held  it  under  a 
Sunud  from  the  Appellant's  ancestors.  They  then 
stated  that  this  action  ought  not  to  have  been  brought 
for  the  recovery  of  the  arrears,  but  ought  to  have  been 

k brought  for  the  village  itself.     They  did  not  deny  that, 
a  Jodi  or  quit-rent    was    paid  for    the  village,    but 
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1858.  alleged  that  that  Jodi  Avas  tixecl,  and  permanent,  and 

Unide  never  was,    or  could  lawfully  be,    increased.     They 

VoMMAUAul'/  distinctly  denied  the  power  of  the  Zemindar  to  resume 

Bahaduk  qj.  j^ji^j,  ^jjg  grant  enjoyed  by  them. 
Pemmasamy       The  reply  called  upon  the  Court  to  ask   for  the  do- 

VeNKATADRY  1    •     1  1  t-» 

Naidoo.  cument  under  which  the  Kespondents  alleged  they 
held  the  village,  and  referred  to  various  facts  and  cir- 
cumstances as  tending  to  establish  the  Appellant's 
riglit,  as  set  forth  in  the  plaint.  There  was  a  re- 
joinder on  behalf  of  the  Eespondents,  which  Avas,  as 
the  other  pleadings  are,  in  great  part,  an  argument 
on  the  evidence  to  be  produced. 

It  seemed  prudent  to  the  advisers  of  the  Appellant 
to  file  a  supplemental  plaint  for  the  recovery  of  the 
village. 

The  real  question  between  the  parties  is  ;  under 
what  tenure  the  Eespondents  held  the  village  ?  On 
the  part  of  the  Respondents  they  say  it  was  of  Enam 
tenure.  The  Appellant  contends  that  it  was  an 
Atnaram  tenure. 

Before  proceeding  further,  it  may  be  expedient  to 
consider  the  nature  of  these  tenures,  and  the  inci- 
dents consequent  thereon. 

There  has  been  much  controversy,  in  argument  at 
least,  as  to  tlie  meaning  of  these  words,  though  we 
find  no  such  doubt  in  either  the  Zillah  or  Sudder  De- 
wannij  Courts.  We  apprehend  that  the  word  '-''Enam^'' 
originally  meant  a  grant  generally  ;  that  such  grants 
were  of  various  descriptions — as  an  Altumgha  Enam^ 
which  meant  a  grant  in  perpetuity,  not  resumable  by 
the  Zemindar.  That  there  were  various  other  grants, 
as  set  forth  in  the  statement  of  Mr.  Stratton,  here- 
after referred  to,  as  grants  for  religious  or  charitable 
purposes  ;  and    also  two  other  descriptions    of  grants, 
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called  '' Amaram,''   and  '' Kattubad;/,''   and  that   tlic  ^-^ 

latter    grants  were  grants  rcsnmablc.     Probably,   in  u.niuk 

process  of  time,    when  the   word  "  jE';?'7;?2  "   alone  was  BV^nrARAuz"Ef 

used,  it  meant  a  grant  in  perpetuity,   not  resnmable.  '^n,^«uR 

But  there    is  not  the    least  reason    to    suppose    tliat  rKMMASAiiY 

'■  '^  Vexkataukt 

when  the  term  '■'■  Amaram'^''  was  applied,  it  did  not  Naidoo. 
mean  a  grant  resumable  at  the  pleasure  of  the  Zemin- 
dar.  We  think  that  this  explanation  will,  in  very 
great  measure  at  least,  be  confirmed  by  the  reference 
we  shall  presently  make  to  the  evidence  in  the  cause. 
For  instance,  in  the  judgment  of  the  Zillah  Court, 
the  Judge  states  that  the  Defendants  contend  that  the 
grant  was  not  a  service  Unam,  evidently  showing  that 
"  Enam''''  was  a  word  to  be  qualified  according  to  its 
own  conditions.  That  an  Amaram  grant  was  resum- 
able, is  assumed  throughout  the  judgment. 

The  title  of  the  Appellant  to  the  Zemindary  is  not 
a  matter  in  dispute ;  but  we  will  refer  to  the  docu- 
ments upon  which  that  title  is  founded,  in  order  to 
ascertain  the  powers  which  he  was  authorized  to  ex- 
cise under  that  title. 

What  were  the  powers  of  a  Zemindar^  of  one  of 
these  Zemindar ies,  prior  to  the  year  1802,  it  might 
be  difficult  to  define  with  perfect  accuracy ;  but  we 
may.  presume,  as  we  think  we  are  fairly  entitled  to 
do,  and  with  no  disadvantage  to  the  Eespondents^ 
that  they  were  at  least  commensurate  with  the  powers 
stated  to  belong  to  a  Zemindar  in  1802.  The  most 
inportant  documents  on  this  subject  are,  first,  a 
letter  of  Mr.  Stratton^  the  Collector  of  the  Northern 
division  of  Arcot,  to  the  Board  of  Revenue,  which  is 
dated  the  l4th  of  Jidy^  1801,  put  in  evidence  by  the 
Plaintiff ;  in  the  fourteenth  paragraph  of  that  letter,  he 
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1858.  states  that  the  PoUgars^  that  is,  the   Zemindars^  are  at 

Unide  liberty  to  resume  the  Amaram   Unams,    without  as- 

>!oMMAKAizE  sigiiiug  auj  Teasous  to  the  respective   occupants ;  the 

Bahadvr  -vvord  '•'•  Amaram^''  being  used  by  him  as  an   adjective. 

Pemmasamy  The  next   document,   and  a  most  important   one  it  is, 

Vknkatadry    .      ,         ,       ,       „ 

Kaidock  is  dated  the  24th  of  August^  1802,  and  is  produced 
by  the  Respondents ;  and  it  may  be  remarked,  by  the 
way,  that  it  is  verified  as  a  true  copy  by  Mr.  Bour- 
dillon,  the  Collector.  It  is  a  letter  from  Lord  Clive, 
then  Governor  of  Madras^  to  the  then  Zemindar  of 
this  Zemindary.  That  document  states  that,  from 
1792,  the  Zemindarij  was  subjected  exclusively  to  the 
British  Government,^  that  the  established  Peish  Cush 
alone  was  paid,  and  that  the  Zemindarg' ^2iS  free  from 
all  other  charge  except  the  military  establishments ; 
it  proceeds  to  relieve  the  Zemindar  from  all  military 
services,  and  to  fix  a  payment  instead :  and  this  letter 
further  states  that  a  Sunud,  fixing  the  sum  of  star 
pagodas  to  be  paid,  is  transmitted.  In  the  seventh 
paragraph  of  this  letter.  Lord  Clive  refers  to  the  re- 
venue which  will  revert  to  the  Zemindar  from  the 
A  maram  Peons ;  or,  in  other  words,  he  points  out 
that  the  military  service  on  which  such  Amarams  were 
held,  being  discontinued,  the  revenue  would  revert  to 
the  Zemindar.  The  eleventh  paragraph  is  to  the  same 
effect. 

The  Siinud  mentioned  in  that  letter  sets  forth  the 
facts  already  stated,  provides  for  a  transfer  by  a  sale 
or  gift,  commits  the  police  to  the  Zemindar,  re- 
quires engagements  with  the  Ryots  to  be  in  writing, 
and  confirms  to  the  Zemindar  in  perpetuity  the  Ze- 
mindary. 

The  next  document  is  a   letter  from  Mr.  Sf ration  to 
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the   Judge   at    Chit  tore,    dated   the   17th  of  Jamiarfj,        ^^^ 
1807,  and  in  that  letter  he  expressly  declares  that      unide 

,    ,  llAJAHA     R.VJE 

Amaram  grants  were  resumabie.  j'ommaraoze 

Now,,  without  going  further,  the  following  facts  ap-     i^ahadur 
pear  to  be  established  :—  t^mmasamy 

ir  Venkatadky 

First.     That  the  Appellant  is  the   Zemindar  of   the     Naiuoo. 
Zemindari/,  with  the  authority,  and  under  the  obliga- 
tion, already  stated. 

Secondly.  That  the  lands  in  question  are  within  the 
Zemindanj. 

Thirdly,  That  the  Eespondcnts  hold  under  a  grant 
either  in  perpetuity  or  resumabie. 

Fourthly.  That  Amaram  grants  are  resumabie  at 
pleasure. 

It  may  not  be  necessary  in  this  case  to  consider 
minutely  upon  whom  the  onus  prot)andi  is — under  the 
circumstances  stated— thrown  :  it  is  more  convenient 
to  look  at  the  evidence  in  the  case,  and  to  see  what 
the  result  is,  when  all  the  facts  proved  in  evidence 
are  taken  into  consideration.  We  will  proceed  then 
to  the  Eespondcnts'  evidence  as  to  their  title  to  a 
grant  in  perpetuity,  or  what  is  called,  in  these  pro- 
ceedings, an  Enam  grant. 

It  must  be  recollected  that  in  the  defence  of  the 
Respondents,  they  state  that  they  and  their  ancestors 
enjoyed  this  property  under  the  Simud  granted  by  the 
Appellant's  ancestors,  and  that  they  paid  the  prescribed 
Roosums.  Now,  the  only  document  upon  which  any 
reliance  can  be  placed  in  support  of  this  avowal,  is  a 
statement  of  the  boundaries  of  the  village  Kaveriraj- 
puram^  and  is  dated  the  24th  of  July,  1798.  It  is 
difficult  to  say  from  whom  this  document  comes,  or 
to  whom  it  is  addressed.  The  ZillaJi  Court  appre- 
hended it  to  be  an  order  from  the  chief  officer  of   the 


130  CASES    IK    THE    I'Klvy    COtlNClL 

1808.        then   Zeminilir  to   tlie  Respondents'   ancestor.     XoW 
Unide       this  docimiont  has  neither  the  name  of  the  grantor 

Kajaha  Kaje  ,  .,  in  .       . 

BoMMARAuzE    i^ov  grantcc,  nor  are  there   any  words   of  grant  in  it, 

j^  nor  any  conditions  of  any  kind  :  it  is  simply  a  state- 

.Pemmasamy  nient  of  certain  limits  to  certain    villai:jes,  concludinj? 

''ENKATADUY  ,  O        3  O 

Naidoo.      with  an  order  that  they  should  be  reclaimed  through 
Veilore  Varna  Naidoo. 

Giving  tlie  utmost  latitude  of  construction  to  this 
instrument,  it  appears  to  us  wholly  impossible  to  con- 
tend that  it  is  a  grant  of  any  description  whatever, 
though  it  may  bo  a  direction  that  the  ancestors  of  the 
Hespondents  should  be  permitted  to  reclaim  the  lands 
in  question.  There  is  no  other  documentary  evi- 
dence whatever  to  establish  the  Respondents'  title, 
and,  therefore,  we  must  presume  that  this  document 
is  the  Sumcd,  or  grant,  upon  which  they  rely,  as  men- 
tioned in  their  answer  to  the  plaint. 

The  claim  of  the  Respondents,  therefore,  is  founded 
upon  an  existing  grant,  and  the  case  is  not,  and  can- 
hot  be,  assimilated  to  a  claim  founded  upon  a  long 
continuous  possession,  where  the  title-deed  is  alleged 
to  have  been  lost,  and,  therefore,  that  its  existence 
and  contents  might  be  presuiced.  There  is  no  such 
averment  in  this  case,  neither  is  there  any  other  docu- 
mentary evidence  whatever  tending  to  prove  any  grant. 
We  must  now  turn  our  attention  to  the  documents 
bronght  forward  by  the  Appellant. 

In  considering  the  further  evidence  produced,  the 
document  entitled  to  the  greatest  weight,  provided  it 
be  clearly  admissible  in  evidence,  is  a  copy  of  a  Kai- 
fiynamali.  That  document  purports  to  be  addressed 
to  the  East  India  Company,  and  to  have  been  given 
by  the  third  Defendant  in  this  suit ;  it  is  dated  the 
19th  of  Mfj^  18J:2,  and  is  certified  to  be  a  true  copy, 
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by  J.  D.  Bourdillon,  the  Collector ;  and  it  is  an  ad-        i^oS. 
mitted  fact   that  Mr.  Boiirdillon  was  appointed   Col-       Unide 
lector  in  1848,   about  the  time  when  this  suit  com-    bo^mmarauze 
menced.     Objections  have  been  taken  to  the  admis-       ^hadur 
sibilitv  of  this  document  as  evidence,  and  it  has  been  Pemmasamy 

''  '         .  Venkatadrt 

contended  to  be  a  copy  of  a  copy.  With  regard  to  Naidoo. 
the  admissibility  of  evidence  in  the  Native  Courts  in 
India^  we  think,  that  no  strict  rule  can  be  prescribed. 
However  highly  we  may  value  the  rules  of  evidence 
as  acknowledged  and  carried  out  in  our  own  Courts, 
we  cannot  think  that  those  rules  could  be  applied 
with  the  same  strictness  to  the  reception  of  evidence 
before  the  Native  Courts  in  the  East  Indies,  where  it 
is  perfectly  manifest  the  practitioners  and  the  Judges 
have  not  that  intimate  acquaintance  with  the  principles 
which  govern  the  reception  of  evidence  in  our  own  Tri- 
bunals ;  we  must  look  to  their  practice,  we  must  look 
to  the  essential  justice  of  the  case,  and  not  hastily 
reject  any  evidence,  because  it  may  not  be  accordant 
with  our  own  practice.  We  must  endeavour,  as  far 
as  the  materials  will  allow  us,  having  received  the 
evidence,  to  ascertain  what  weight  ought  properly 
to  be  ascribed  to  it,  and,  more  especially,  where  we 
find  that  it  has  been  the  practice  of  the  Court  to  re- 
ceive documentary  evidence,  without  the  strict  proof 
which  might  here  be  considered  necessary,  we  must 
not  reject  that  evidence  ;  indeed,  the  consequence  of 
so  doing  would  inevitably  be,  if  the  strict  rule  were 
adhered  to,  to  reject  the  most  important  evidence, 
not  only  in  this  case,  but  almost  in  every  other* 
Looking  through  the  whole  of  these  papers,  we  see 
that  both  on  the  side  of  the  Appellant  and  Kespon- 
dents,  copies  of  documents  coming  out  of  a  public 
office  have  been  received  upon  the  certificate  that 
VOL.  VII.  R 
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1858.        they  were  true  copies,   signed  by  the  officer  in  the 
UxiDE       charge   of  that   department,   and   that  whether '  pro- 
b1)"mmarat;ze^  duccd   by   the   Plaintiii  or   the   Defendants   in   the 


Bahadur 

V. 


cause. 


Pemmasamy  "We  entertain  no  doubt,  therefore,  that  this  docu- 
Naidoo.  ment  must  be  received  m  evidence,  but  what  weight 
is  to  be  ascribed  to  it  still  remains  to  be  considered ; 
all  we  know  of  it  at  present  from  the  certificate  of  the 
Collector  is,  that  it  is  a  copy  of  a  document  remaining 
in  his  office,  whether  the  copy  of  an  original,  or  of 
the  copy  of  an  original,  at  present  iiou  constat.  It 
has  been  contended  on  the  part  of  the  Respondents, 
that  it  is  a  document  of  no  authority,  being  merely 
the  copy  of  a  copy  ;  but  they  have  not  in  their  plead- 
ing denied  its  authenticity,  nor  have  they  produced 
any  evidence  to  prove  that  it  is  undeserving  of  credit, 
nor  is  it  impeached  in  either  of  the  judgments.  Xow, 
whether  this  Kaifiy iiamah  was  given  by  one  of  the 
Defendants  or  not,  is  a  fact  within  his  own  knowledge. 
This  document,  however,  is  attempted  to  be  im- 
peached through  the  medium  of  the  evidence  of  one 
of  the  Appellant's  witnesses,  and  to  that  evidence  we 
shall  now  dii-ect  oiu-  attention.  That  witness  was 
Balagurunada  Pillay,  a  Sampratee^  or  accountant 
under  the  Zemindar^  and  he  was  cross-examined  on 
behalf  of  the  present  Eespondents,  and  the  com- 
mencement of  that  cross-examination  relates  to  cer- 
tain Sunuds.  After  that  cross-examination,  he  is 
questioned  as  to  this  Kaifiynamah.  He  states  the 
contents  of  that  Kaifiynamah^  that  it  was  given  to 
the  Seristadcw,  and  forwarded  by  him  to  the  Col- 
lector, and  that  he  has  a  copy  of  it.  He  is  asked 
when  he  got  the  copy.  He  says  it  is  in  a  book 
which  was  returned  to  the  Zemindar  by  the  Collector, 
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and  he  says  he  has  brought  that  book.     He  says  the        1858. 
copies  of  the  Sunuds  were  taken  wheu  the  Defendant       unide 
gave  the  Kyplwjut^  and  were   there  in  the  book,  and    ^ISlv^JS 
that  no  copies  were  kept  in   the    Collector's   office,     Bahadur 
either  of  the  Sunuds  or  other  vouchers.     He   is  asked  Pemmasamy 

TT'      1  10  7      Vexkatadrt 

whether  the  copies  of  the  Kijpheyut  and  >Sunuds  Naidoo. 
entered  in  the  book  bear  the  signatures  of  the  Se- 
ristadar^  or  of  one  of  the  Defendants;  and  he  says, 
''  Xo."  He  is  asked  whether  they  bear  the  signature  of 
the  Collector  to  prove  that  the  book  was  returned 
from  the  Collector's  office.     He  says  they  do  not. 

I^ow,  it  is  perfectly  manifest,  upon  consideration  of 
this  evidence,  that  it  in  no  degree  whatever  proves 
that  the  document,  called  a  Kaifiynamah^  was  the 
copy  inquired  of  by  the  question  ;  but,  on  the  con- 
trary, that  the  question  put  to  this  witness  related  to 
the  book  by  him  produced,  and  the  copies  therein 
contained,  and  not  to  that  document ;  and  this  is 
more  especially  evinced  by  his  deposing,  that  the 
copies  of  which  he  was  speaking  did  not  bear  the 
signature  of  the  Collector  ;  whereas  iipon  the  face  of 
this  document,  it  does  bear  that  signature. 

This  evidence,  however,  is  of  importance,  and  great 
importance  too,  to  show  that  the  original  Kypheyut 
was  deposited  in  the  Collectors's  office,  and  that  this 
document  is  a  copy  of  that  original.  The  witness 
swears  that  the  original  was  forwarded  to  the  Collector. 
"We  entertain  no  doubt  whatever  that  this  document 
is  entitled  to  be  received  as  evidence  in  this  case,  and 
we  proceed  to  consider  its  contents,  and  the  inferences 
to  be  drawn  from  them. 

It  is  not  denied  that  this  Kaifiynamah  was  given  by 
one  of  the  Respondents,  and  he  describes  himself  as 
^n  Amardar.     This  Kaifiynamah  states  the  history  of 
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185S.        the  family    aud   of  the   grants  made  to  tiiem,   and  it 

Unide       especially  refers  in    the  third   paragraph  to   a  Sunud 

bI^mmarauz"?  dated  the  ol^ioiJuly^  1798,  to  a  grant  under  Amaram 

Rahador     tenure,  stating  it  to  be  Doomhalla^  or  rent-free  Kan- 

Pgmmasamy  diqhii :  and  in  the  sixth  paragraph,  which  more  espe- 

VeNKATADRY  .11  1  1    .  i.  O        i       7  i. 

Naidoo.  cially  relates  to  this  property,  the  grant  is  stated  of 
this  village  to  be  under  Amaram  tenure,  with  a  Jodi 
of  fifty  star  pagodas,  under  a  Sunud^  dated  the  1st  of 
April,  1818.  The  eleventh  paragraph  refers  to  a  Sunud j 
dated  the  13th  of  Juli/,  1835,  relating  to  another  grant 
of  this  village. 

This  is  a  veiy  brief  summary  of  the  contents  of 
this  document.  It  is  a  possible  case,  looking  at  the 
extensive  powers  with  which  the  Zemindar  is  invested, 
that  the  grant  being  originally  ''  Amaramy''  and  resum- 
able,  might,  when  the  military  service  was  dispensed 
with,  and  circumstances  had  changed,  been  converted 
into  a  perpetual  grant  upon  a  fixed  pajmient.  Had 
this  been  the  case,  it  ought  to  have  been  distinctly 
pleaded,  and  the  grants  themselves,  if  produced, 
would  have  shown  whether  such  defence  could  be 
supported. 

Kow,  bearing  in  mind  that  this  is  a  document  com- 
ing from  the  Eespondents  themselves,  and  setting 
forth  the  Sunuds  under  which  they  hold  the  village, 
and  claiming  in  1842,  rights  in  respect  thereof,  we 
necessarily  ask  why  the  Respondents  have  not  pro- 
duced those  documents  ?  In  every  view  of  the  case  it 
was  incumbent  upon  them  so  to  do  :  first,  as  tenants  of 
the  Zemindar,  holding  property  under  him  ;  secondly, 
as  being  in  possession  of  the  titles  upon  which  they 
held  their  property,  and  on  which  in  this  document 
they  found  their  claims. 

In  the  argument  which  was  addressed  to  us  from 
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the  bar,  we  have  not  been  able  to  discover  any  reason        iSoS. 
whatever  why  this  obligation  has  not  been  fulfilled.       Unide 

,^,,.  ,,  •!•  1  •         i_  Rajaha  Raje 

Much  time  has  been  occupied  m  endeavouring  to  prove   eo.mmarauze 
that  the  copies  of  these   Sunucls  produced  by  the  Ap-       ^hadur 
pellant  ought  not  to  be  received  in  evidence  ;  whereas   Pemmasamy 

*  "=>  ^  \  Venkatadry 

it  had  been  much  more  benefi.cially  employed  in  show-     Naidoo, 
ing,  if  it  had  been  practicable,  why  the  Respondents 
had  not  produced   in   evidence  the  very    documents 
which  they  vouched  as  their  titles. 

As  to  the  parol  evidence  of  the  Respondents,  it  is. 
clearly  entitled  to  no  weight  whatever ;  indeed,  it  is 
wholly  inadmissible.  How  can  we  receive  parol  evi- 
dence of  the  contents  of  documents  from  those  who 
have  the  custody  of  those  very  documents  ?  We  need 
not  add  that  such  parol  evidence  is  in  direct  contra- 
diction of  the  Respondents'  own  statement  in  the 
KaifiynamalL 

Now,  if  the  case  rested  here,  to  what  conclusion 
must  we  necessarily  come  ?  Why,  that  the  Respon- 
dents held  under  Amaram  tenure ;  and  if  they  held 
under  Amaram  tenure,  it  is  equally  clear  that  such 
grants  were  resumable  at  pleasure :  if  this  be  not 
the  true  construction  to  be  put  upon  their  own  re- 
presentation, it  is  the  fault  of  the  Respondents  them- 
selves that  they  did  not  produce  those  very  docu- 
ments, which,  upon  a  perusal  of  their  contents,  would, 
have  set  the  question  entirely  at  rest. 

Such  being  the  necessary  inference  to  be  drawn 
from  the  case,  so  far  as  we  have  considered  it,  we 
deem  it  wholly  unnecessary  to  enter  into  an  investiga- 
tion of  the  subsidiary  evidence,  not  that  we  meau 
thereby  to  say  that  any  part  thereof  ought  to  be  re- 
jected, but  that  it  is  not  necessary  to  take  it  into  our 
consideration. 
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18j8.  "We  shall  not,  therefore,  expend  time  in  considering^ 

Ukide       the  admissibility  or  weight  of  the  copies  of  the  Sunud's 

BuMMAUAuzF^  produccd,    nor   of   the   Jumabundy   accounts,    or   the 

Bahadvu     liuister-roUs,  and  much  less  is  it  necessary  to  look  to 

Pemmasamy  the  parol  evidence   of  the  Appellant.     We  have  the 

Venkatadry  7     . 

Naidoo.  admission  of  the  Eespondents  themselves  that  they 
hold  under  Amaram  grants,  which,  in  the  absence  of 
all  evidence  to  the  contrary,  are  resumable  grants ; 
the  grants,  or  Sunuds,  themselves  are  their  own 
proper  evidence  to  clear  up  any  difficulty  ;  and  those 
they  have  not  produced.  We  have  no  hesitation, 
therefore,  in  coming  to  the  conclusion,  that  the  Re- 
spondents held  under  grants  which  were  resumable 
at  the  pleasure  of  the  Zemindar. 

The  question  of  resumption  remains  to  be  disposed 
of.  The  contest  in  this  case  is,  whether  what  is 
called  an  "  attachment"  took  place  or  not ;  the  precise 
meaning  of  this  word  "  attachment"  is  not  explained. 
We  apprehend  the  fact  to  be,  that  so  long  as  the 
lands  remain  in  the  actual  possession  of  the  Eespon- 
dents, upon  payment  of  a  certain  Kist^  and  the 
rendering  certain  services,  the  Zemmdai^  though  en- 
titled to  resume,  was  of  course  bound  to  give  notice, 
and  that  in  some  public  form.  The  resumption  con- 
sists in  putting  an  end  to  the  grant  under  which  the 
Eespondents  held,  remitting  the  services,  and  re- 
quiring them  to  pay  the  full  assessment.  It  does  not 
appear  that  an  absolute  dispossession  was  either  at- 
tempted or  intended,  though  means  were  taken  to 
prevent  the  Respondents  reaping  the  crops. 

In  the  account  for  1831,  there  is  an  entry  of  a 
Jodi  paid  by  the  Respondent,  Pemmasamy  Venkatadry 
Naidoo,  of  fdty  pagodas,  and  increased  thirty  pagodas. 
In  the  accounts  for  1841,  there  is  no  entry  of  pay- 
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mciit  of  Jodi  at  all.     This  is  the  year   in  which  it    is       J_^ 
allepjed  the  resumption   took  place.     In  this   account      Unide 
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is  found  a  statement    that   the   village   iiavmg    been   bommarauze 
taken  under  attachment,  certain   accounts   were   not      '   ^, 
furnished.     Kow,   this  entry   is    strong   evidence    to  ^^^^'^f^.^^^'^^^y 
show  that  an  attachment  did  take  place  in  1841.     We     Naidoo. 
see  not  the  least  reason  to  suppose  that  this  document 
is  not  genuine  and  trustworthy,  nor  the  slightest  cause 
to  suspect  that  such  an  entry  as  this    could  be   forged 
for  the  purposes  of  this  suit.     Whether  it   be  the  at- 
tachment of  the  Zemindar^  or  of  the    Sircar ^   is  not  so 
certain. 

There  is  a  document  relative  to  this  question  on 
which  the  Eespondents  have  greatly  relied,  and 
which,  therefore,  it  may  be  desirable  to  notice.  It 
is  an  extract  from  the  proceeding  of  the  Session 
Court  of  Chittore^  dated  the  19th  of  Juli/^  1819,  arid 
produced  by  the-  Bespondents,  though  erroneously 
classed  with  the  Appellant's  evidence*  It  appears 
from  that  document,  that  certain  Enamdars  of  the 
village  in  question  had  been  fined  by  the  Magistrate 
for  a  riot  ;  one  of  them,  is  a  Eespondent  in  this  case  ; 
the  alleged  riot  was  in  September^  1848,  the  charge 
being  that  the  Eespondents  molested  the  Appellant's 
servants  when  they  went  to  take  the  account  of  the 
lands.  The  Head  Assistant  Magistrate  was  of  opinion 
that  the  Zemindar  was  justified  in  pursuing  this  course 
under  an  order  of  the  Collector,  and  fined  the  tenants^ 
and  the  Magistrate  confirmed  this  order.  The  case 
appears  to  have  been  appealed  to  the  Session  Court, 
and  that  Court  was  of  opinion  that  the  order  of  the 
Collector  was  simply  to  attach  the  i^roperty  of  Ryots^ 
or  others  in  arrear,  as  prescribed  by  the  Eegulation. 
The  Court  thought  the  Zemindar   was  the   first  tres- 
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i8o&.        passer,  tliat  there  had  been  no   regular   attachment  of 
XJnipk       the  village,  and  set  aside  the  fine.     The  importance  of 

^o^MMAR.fuz'Hf  ^^lis   document   is  the  denial  of  an    attachment  ;  but 
Bahadur     ^^  it  remembered  that  the  plaint  was  filed  on  the  21st 

Pemmasamy  of  October  following. 
Naidoo.  It   is   remarkable  that   the  Judge  of  the  Sessions 

Court  was  Mr.  Lovcll^  and  that  this  same  gentleman 
was,  in  1850,  the  Judge  of  the  civil  Court  of  the 
Zillah  of  Chiitorc  ;  that  he  had  to  decide  upon  this 
very  question,  attachment  or  no  attachment,  that 
being  the  first  issue  before  him.  -He  held  that  the  / 
attachment  was  proved,  and  he  relies  upon  the  evi- 
dence, documentary  and  parol,  therein  cited.  The 
first  document  is  an  order  in  writing  from  the  Ze- 
mindar to  the  Amildar  to  resume  the  lands.  This 
t)rder  is  dated  the  9th  of  June^  ]  840,  and  is  proved 
by  the  eighth  witness.  This  document  proves  the 
intention  of  the  Zemindar  to  resume. 

The  parol  evidence  is  to  the  following  effect  : — 
The  third  witness  for  the  Plaintiff,  Jamjmrum  Tiru- 
patirauzey  deposes  to  the  fact  of  the  village  being 
sequestered  about  1842,  and  from  a  subsequent  ques- 
tion it  is  apparent  that  the  sequestration  and  attach- 
ment mean  the  same  thing.  This  witness  was  present 
when  the  Zanindar  ordered  the  resumption  of  the 
village,  though  not  at  the  actual  resumption.  It  is 
proper  to  observe  that  prior  to  the  resumption  of  these 
grants,  various  services  fully  set  forth  were  remitted 
to  the  Eespondents.  The  fourth  witness,  Bamaya^ 
saw  the  order  of  resumption  written,  though  not  pre- 
sent at  the  resumption.  Many  witnesses  depose  that 
from  the  time  of  the  resumption  the  personal  services 
ceased.  Amongst  other  duties  were  those  of  attacking 
tigers.  The  eighth  witness,  Balac/itrunada  Fillay^  gives 
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very  important  testimony  :  but  after  the  decision  we        ^^'^8- 
have  ah'cady  come  to  as  to  the  description  of  the  tenure       Unide 
under  which   the  Eespondents  held  the  viUage,  it  is    bommaraS 
not  necessary  to  refer  to  that  evidence  save  as  it  bears       -^^iadlr 
on  the  question  of  resumption  or  attachment.     This  P^MirASAMY 
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witness  gives  a  detail  of  the   various   Simiuls  under      Naidoo. 
which  this  village  was  held  from  1798  ;  but  we  need 
not  travel  through  this  evidence.     It  appears  that  in 
1831,  when  the  village  was  under  the  management  of 
the  Court  of  Wards,  the  former  Jodi  of  50  pagodas  was 
raised  to  SO   pagodas ;  that  the  Eespondents,  or  their 
ancestors,  continued  to  hold  the  village  on  service  te- 
nure, at  a  Jodi  of  80  pagodas,   till  the   IStli  of  Mai/^ 
1840,  when,  according  to  the  evidence  of  this  witness, 
a  resumption  took  place,  and  has  ever  since  continued. 
He  annexes  an  account  showing  what  is  demanded. 
One  of  the  Eespondents  was  from  1839-40,  Moniegar 
of  the  village  till   1846-7,   and  it  was  his  duty  to 
collect  the  revenue.     Part  of  the  time,   namely,  in 
1842,  the  Zemindary  was  under  Sircar,  attachment. 
In  1845-G,  in  consequence  of  the  alleged  resumption, 
demand  of  the  arrears  was  made  from  the  Eespondents. 
In  answer  to  the  79th  question,  he  states  that  he  was  not 
present  at  the  resumption  ;  that  the  village  has  been  in 
the  Eespondents'  possession  since  Keelaka  {January)  ; 
and  prior  to  that  year  in  that  of  the  Zemindar. 

Several  of  the  witnesses  speak  in  general  terms  to 
the  resumption  of  the  village.  The  thirteenth  witness, 
Shashirehha  Peroomal^  a  Moniegar^  proclaimed  the 
resumption,  and  carried  out  the  order.  The  depo- 
sition of  the  fourteenth  witness,  Verasaivmg  Pilhyj^ 
explains  the  whole  transaction  in  answer  to  the 
fourteenth  question.  The  village  was  attached,  and 
the  Eespondents  directed  to  collect  the  revenue  ac- 

YOL.  VII.  s 
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185S.  cording   to    the   rules   observable  when   a   village    is 

Unide  under  attaclimeiit,  and   this  accmmts  for  the  Respon- 

Bo.'nu*R.fuz'if  dents  remaining  in  possession.     The  seventeenth  wit- 

Bahadlk  j^^^g^  Streenevassiengar^  saw  the  attachment  published. 

Pkmmasamy  X  letter  from  the  Acthif^  Collector,  dated  the  24th  of 

VKNKATADKT  1    ,•    -1         1  PI 

Naidoo.  Jiine^  l^tSj  tends  to  establish  the  truth  oi  these  state- 
ments ;  for  it  proves  that  in  1843,  a  representation 
was  made  to  the  Collector  by  the  officers  of  the  Ze- 
mindar, that  though  the  former  Jodi  was  paid,  the 
remainder,  that  is,  the  assessment,  was  withheld. 

The  only  contradiction  to  this  is,  that  the  two  first 
of  the  Respondents'  witnesses  say  they  never  saw  the 
village  resumed.  The  third  witness  knew  nothing 
about  it,  nor  docs  the  fourth. 

Then  what  is  the  result  of  our  examination  into 
this  question  of  resumption  or  attachment  ?  We 
do  not  find  in  any  of  these  papers,  that  the  law  has 
prescribed  any  particular  form  in  which  such  resump- 
tion shall  take  place  ;  nor,  if  there  was  such  a  form- 
prescribed  by  law,  that  it  has  in  any  specified  par- 
ticular not  been  complied  with.  Of  course  justice 
requires  that  a  resumption  should  take  place  with 
due  publicity  and  upon  reasonable  notice.  We  have 
abundance  of  evidence  that  a  formal  instrument  of 
resumption  was  executed  by  the  Zemindar,  that  such 
resumption  was  publicly  proclaimed,  that  the  Respon- 
dents weie  allowed  to  retain  possession,  bat  required 
to  pay  the  full  assessment ;  bat,  when  they  were  in 
default,  complaint  was  made  to  the  Collector  that 
the  Zemindar  took  forcible  measures,  perhaps  erro- 
neously, to  obtain  his  claim.  All  the  accounts  cor- 
respond with  the  evidence  of  the  witnesses ;  and 
against  this,  is  only  the  isolated  fact,  that  Mr.  Lovell, 
•upon   one   occasion,   with   imperfect  inforniation  (for 
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the  case  was  one   of  a  riot),  thought  that  no  reguhir 
attachment  had  issued — an  opinion  which  he   altered       Uxmii 
when  the  case  came  regularly  before  him,  and  he  was    bommarauzb 
supplied  with  that  evidence  which  before  had  been       '^  ,^^ 
deficient.     It    is   true    that    the  Collector,  when  the  Pemmasamy 
Zemindar  complained    that  he    could    not    pay    the      Naidoo. 
piesh  disk  by  reason  that  the   Respondents  withheld 
their  payments,  expressed  an  opinion  that  the  grants 
could  not  be  resumed,  and  that  an  attempt  to   do    so 
would  lead  to   litigation;   but  this    was  merely   the 
opinion  of  the  Collector,   manifestly   ignorant  of  the 
true  state  of  the  case. 

In  the  judgment  pronounced  by  the  Sadder  De- 
zvanny  Court,  they  say  that  the  probability  is,  that 
the  attachment  never  actually  took  place,  although 
no  doubt  there  was  an  attempt  made  to  effect  it. 
At  all  events,  they  say  the  village  appears  never  to 
have  been  taken  out  of  the  possession  of  the  Ee- 
spondents ;  we  cannot  think  that  this  reasoning 
ought  to  prevail  against  the  evidence  in  the  case. 
The  Respondents,  if  left  in  possession  at  all,  were  in 
possession  as  the  servants  of  the  Zemindar^  and  on 
condition  of  collecting  the  revenue. 

The  short  histor}^  of  the  case  is  this  : — The  Respon- 
dents were  grantees  under  resumble  grants ;  that  those 
grants  were  resumed  by  the  Zemindar  ;  and  they  re- 
mained in  possession  without  payment  of  that  assess- 
ment which  they  were  lawfully  bound  to  discliarge,  and 
for  such  arrears  of  assessment  this  suit  is  brought. 
We  are  of  opinion,  that  the  decree  of  the  ZiUah  Court 
of  Chittore  was  well  founded  in  all  respects,  and,  there- 
fore, we  must  humbly  advise  Her  Majesty  to  reverse  the 
decree  of  the  Suddcr  Dcwamvj  Adaivlut,  and  with  costs^ 
The  decree  of  the  ZiUah  Court  will  be  affirmed. 
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BUNWAEEE  LaL 


Appellant  J 


A  letter  in 
tlie  nature  of 
a  guarantee, 
wholly  in  the 
liand'nTiting 
of  ^ . ,  written 


AND 

Maharajah    Hetnarain     Sing  ]     -n  7    .  * 

and  others  -         -         -j     ^^^Pondmts^ 

On  appeal  from  the  Sudder  Demcmny  Adawlul  at 
Calcutta. 

20th '^22nd  J_HIS  ^as  an  action  brought  by  the  Ecspondents, 
1858.'  the  heirs  of  Maharajah  Mittcrjeet  Sing^  to  recover  from 
the  Appellant  and  others,  their  respective  shares  of  the 
costs  of  an  appeal  to  England  realized  from  Maha- 
rajah Ilctnarain  Sing,  in  execution  of  the  decree  of 
the  Privy  Council.  The  appeal  was  confined  to  the 
upon  stamped   claim  ai^ainst  the  Appellant  for  his  share  of  the  costs. 

paper,  sealed,  .  .         ,  ,  ,    ,  ±i  •       i 

but  not  signed       The  question  in  the  case  depended  on  the  single 
StnesJef  o^/   issuc  raised;  whether  a  document  dated  the  loth  of 

registered,  to 

J?.,  a  co-Plain 

tiff  with  A., 

•undertaking 

to  indemnify 

B.  from  costs, 

if  he  would 

join  as  a  co- 

Appellant 

with  J. .  iu  an 

appeal  to 

Eni/land, 

<>stablished, 

and  held  to 

operate  as  a 

release  in  an  action  brought  by  A.'s  heirs  against  B.  to  recover  his  pro 

rata  share  of  the  costs  of  the  appeal. 

Tho  latitude  with  which  documentary  evidence  is  received  in  the 
Native  Courts  in  Imlia  observed  upon,  and  such  practice  condemned,  as 
involving  unneccssarj'  costs,  the  administration  of  justice  requiring  that 
tho  admission  of  documents  should  bo  strictly  conducted  with  reference 
to  the  principles  ro^'ulating  tho  admission  of  evidence. 


3Iay,  1832,  produced  and  alleged  by  the  Appellant  to 
have  been  written  by  Maharajah  Miiterject  Sing,  the 
deceased  father  of  tho  Respondents,  was  a  genuine 
instrument. 

In  the  year   IS  17,  Jfuharajah  Mittcrjeet  Sing  and 

'^-  Present :  The  Eight  Hon.  Dr.  Lnshington,  tho  Eiglit  Hon. 
T.  Pemberton  Leigh,  the  Eight  Hun.  Sir  Edward  Ejan,  and  tho 
Eitrht  Hon.  Sir  Cresswell  Cresswcll. 
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two  others,  naTiiecl  3fccr  Ahdoollah  and  Gohhid  Dass^        i*^^- 
purchased  at  an  auction  sale   Talook  Belkhurah^   in    Buxwaree 
shares  :    Maharajah    Mitterjcct    Sing   had   an   8   anna  '^  ' 

share,  and  the  other  two  4  anna  shares  each.     This  Matiauajah 

'  ....  IIetnarain 

sale  Avas  afterwards  reversed  m  a  suit  instituted  for  ising. 
that  purpose  by  the  Eanee,  widow  of  Rajah  Jeswant 
Sing,  the  former  owner.  Ponding  this  suit  the  now 
Appellant  purchased  the  4  anna  share  of  Gokhul 
Dass  in  the  Talook,  and  with  the  object  of  asserting 
his  title  to  maintain  the  sale,  he  intervened  in  the 
appeal  then  pending  to  the  Sadder  Dcwanny  Jidaiulut. 
That  appeal  was  unsuccessful,  and  thereupon  a  further 
appeal  was  carried  to  England,  but  with  the  like  result ; 
and  by  an  Order  of  Her  Majesty  in  Council,  dated  the 
]lth  of  August,  1842,  the  then  Appellants,  Maharajah 
Mitterjcct  Sing,  Mecr  Ahdoollah,  and  Buniuarce  Lai, 
were  ordered  to  pay  the  costs  of  such  appeal  (^a).  The 
Maharajah  not  having  taken  the  necessary  steps  to 
bring  the  appeal  to  a  hearing,  the  East  India  Company 
prosecuted  the  same  under  the  provisions  of  the  Sta- 
tute, 3rd  &  4th  Will.  IV.,  sees.  22  &  23.  The  costs 
of  the  appeal  were  ascertained  by  a  proceeding  of  the 
Suddcr  Deiuanny  Adawliit  at  Calcutta,  dated  the  30th 
of  March,  1843,  at  the  sum  of  Es.  70,92G.  9.  6.,  and 
the  necessary  papers  were  transmitted  to  the  Zillah 
Court  of  Behar,  with  directions  to  realize  this  amount 
from  the  then  Appellants  in  the  appeal  to  England,  or 
their  heirs.  The  Zillah  Court,  on  the  29th  of  July, 
1843,  passed  an  order  directing  the  payment  of  such 
costs  by  the  then  Appellants  in  proportion  to  their 
shares. 

{a)  See  case  reported,  "  Maliarajali  Mitterjeet  Sing  v.  The  Heirs 
of  the  Eanee,  widow  of  Rajah  JeewuntSing,"  3  Moore'slnd.  App. 
Cases,  42.     S.  C.  5  Ben.  Sud.  Dew.  Eep.  192. 
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1858.        3Iaharajah  Mitterjcet  Sinrf  had  died  pending  the  ap- 
Bi'NWAREE    peal  to  England,  and  his  8  anna  share  of  liability  ^Yas 
^^^        represented  by  the  Eespondents,  Maliarajah  Hetnarain 
Maiiauajah    Sing  and    Modnarain   Sing,   two   of  his   sons,   in   the 
Sing    '    proportion  of   9   annas  to   the  former  and   7   to  the 
latter ;  so  that  in  this  state  of  things  one-half  of  the 
costs  was  payable  by  them  in  those  proportions,  and 
the  remaining  half  by  Mccr  Ahdoollah  and  Bumvai-ee 
Lai,  the  present  Appellant,  in  equal  moieties.     For  the 
purpose  of  compelling  the  payment  of  the  costs,  the  pro- 
perties of  the  various  parties  were  put  under   attach- 
ment, and  a  sale  of  Maharajah  Hetnarain  Sing''s  having 
been  directed,  he  paid  into  Court  Rs.  43,910.  15.  11., 
on  account  of  the  costs  ordered  to  be  realized.     As 
his  nine-sixteenths  of  the  moiety  payable  by  him  and 
his  brother  only  amounted  to  Rs.  20,588.  10.  5.,  he 
contended  that  he  had  paid  in  excess  Rs.  23,322.  6.  3.  ; 
and  he  accordingly,   on  the  27th  of  August,   ]847, 
instituted  the   suit  now  under  appeal  in  the  ZiUah 
Court  of  Behar,  to  recover  this  excess,  with  interest, 
from  the  present  Appellant  and  the  other  co-sharers 
in  the  appeal,  in  proportion  to  their  respective  shares. 
These  shares  having  been  ascertained  and  liquidated, 
there  was  no   question  in  this  appeal  in  respect  of 
them. 

Bumuarec  Lai  by  his  answer  admitted  that  he  was 
a  purchaser  from  Golchul  Dass  of  the  4  anna  share, 
and  that  he  had  appealed  on  his  own  account  to  the 
iSudder  Dcwanny  Court ;  but  he  set  up  as  a  defence 
that  he  only  became  a  party  to  the  appeal  to  England 
at  the  request  of  the  deceased  Maharajah,  and  that 
the  latter  had,  in  order  to  induce  him  so  to  do,  on 
the  15th  of  May,  1832,  with  his  own  hand  written 
tiim  a  letter  in  lieu  of  an  Ikrarnavtah.  rpquesting  him 
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to  join  in  the  petition  of  appeal  to  Enghind,  engaging        1858. 
that  if,  on   the    appeal,   an   adverse    decision    should    bunwauee 
be  passed,  the  Maharajah  would  pay  the  costs  of  the  '^^ 

Appellant.  Maharajah 

The  genuineness   of  this  instrument  having  been        sino. 
denied  in    the    replication,    the    Appellant    produced 
the  alleged   document,   and  put.  it  in   evidence.     It 
was  in  these  terms  : — "  Lala  Mahadeo  Dutt^  of  good 
caste,  having  returned  from  you,  stated  that  you  are 
not  willing  to  beaorae  a  co-sharer  in  the  appeal  to 
England^  in  the    case    of    Talook   Belkhurah,   on   the 
ground  of  your  having   had  nothing  to   do  with  the 
auction-purchase.     This  is    a  great  impediment,   be- 
cause by  an  appeal  not  being  preferred  for  the  whole 
Talook^  there  will  be  a  defect  in  the  appeal.     Under 
these  circumstances  it  is  incumbent   on   you,   hoping 
in  the  blessing  of  God,  you  will   conjoin  in  the  peti- 
tion of  appeal  to   England.     If  (God  forbid)  in  the 
appeal  to  England  an  adverse   decision  be  passed,  I 
will,  without  any  objection,  pay  the  costs   charged  to 
you  from  my  own  funds ;   for  the  present  I   accord- 
ingly also  get  Rajah  Khan  Behadoor  Khan,  Behadoor, 
to  execute  a  Zamince  (security  bond)  for  costs    of  the 
appeal  for    your    satisfaction.     I    have    written   this 
letter  with  my  own    hands  for    your    greater    satis- 
faction.     You   will    retain  it  as   a  document.     The 
15th  of  the  month  of  Mag,  1832   a.  d.,  corresponding 
with  the  1st  of  the  month  of   Jgte,  1239  FusleeP 

This  document  was  proved  to  be  in  the  deceased 
Maharajah^  own  handwriting,  but  it  was  neither  at- 
tested by  subscribing  witnesses  nor  registered.  It 
was  written  upon  a  stamp  of  Es.  8,  which  was  alleged 
to  have  been  done  at  the  instance  of  the  Maharajah 
himself.     Eiojht  witnesses  were  examined  :   three  of 
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1858.       them,  named    Nath  Diiksh,   Kedaree  Smjh,  and    Dial 

BrN^\^\nEE   Sinjh,  spoke  to  the  fact  of  the  writing  by  the  Maha- 

v!^        ro/V^Zi,  and  the  seal ;   and  of  otlier  persons  being   pre- 

MAnARAjAii  scut  when  it  was  written,  but  who  were   not  called  to 

IIETXARAIX  IP  t  P       r  r  i       • 

SixG.  prove  that  fact ;  and  of  Lala  Mahadeo  Duft,  being 
son  of  the  Dcioan  of  the  Maharajah.  Besides  them 
there  was  no  direct  evidence  upon  this  head  ;  for  al- 
though copies  of  depositions  of  other  witnesses  in  a 
former  matter  to  which  the  Respondents  were  not 
parties,  and  which  were  in  no  way  admissible  in  evi- 
dence against  them,  were  filed,  the  latter  were  not 
produced  for  examination  in  this  suit.  The  other 
witnesses  spoke  to  their  belief  as  to  the  handwriting 
and  seal  of  the  Maharajah ;  but  although  it  was  al- 
leged upon  the  Appellant's  evidence  that  the  Maha- 
rajah wrote  several  letters  about  the  same  time,  and 
in  reference  to  the  same  matter,  no  document  was 
produced  except  the  one  relied  upon.  The  Appellant 
also  put  in  evidence  a  great  many  documents,  con- 
sisting of  copies  of  decrees  in  other  suits,  and  copies 
of  depositions  of  witnesses  examined  therein,  and  of 
proceedings  in  the  Foujdarry  Courts  relating  to  the 
parties  but  not  aifecting  the  question  at  issue. 

On  the  21st  of  May^  1849,  the  Principal  Sadder 
Amecn  pron-ounced  judgment  in  favour  of  the  Appel- 
lant, establishing  the  validity  of  the  letter  or  in- 
strument of  guarantee,  and  exonerating  him  there- 
under from  payment  of  the  portion  of  the  costs  of 
the  appeal  to  Eagland  ;  but  upon  appeal  to  the  Sadder 
Deivanny  Adawlut  at  Calsufia,  this  judgment  was, 
on  the  19th  of  Aujusf,  1851,  reversed  by  Sir  Robert 
Barlow  and  Mr.  John  Robert  Colvin,  two  Judges  of 
that  Court,  Mr.  Abercromhie  Dick,  the  other  Judge, 
dissenting.     The  material  portion  of  this  decree  was 
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as  follows  : — "  Is  it  iu  any  way  probable  that  a  deed        i^^^- 

of  such    importauce,    if  intended  to    be    used    as  a    Bunwaree 

public  instrument,   should  have  at  its  execution  been  ^^  * 

unattested  by  subscribincr   witnesses,   and    remained  Maharajau 

*=*      ^  '  Hktnarain 

unregistered  by    the  Maharajah^  or  at    least  by    the        Sing. 

Defendant,    Bunivaree   Lal^    whose    exemption    from 
all  responsibility  in  a  heavy  appeal  to  England  would 
have  been  thus  publicly  recorded  and  secured  ?     If 
again  it   is  to  be  looked  upon  in  the  light  of  a  pri- 
vate  and  friendly  communication  to   the  Defendant, 
in   order  to  satisfy  him  that  he  was  to  be  held  irre- 
sponsible   by    the    Maharajah  for  the  results    of  the 
appeal  to  England^  what  was  the  use  of  a  stamp,  and 
by  whom  was  the  necessity    of  a    stamp  suggested  ? 
All  that  we  learn  from  the  Defendant's  witnesses  is, 
that  Mahadeo,  Dutt^  the  Maharajah^  Deivan,  produced 
stamp  paper  for  the   intended    letter.     Now,  it  cannot 
be  supposed  that  the  Deivaa  would,  as  a  safeguard  to 
be  used  against  his  own  master,   and  in  anticipation  of 
ulterior  proceedings,  prescribe  the  necessity  of  a  stamp 
in  order  only  to  prepare  the  document  for  admission 
to  Court,  should  occasion  require  it,   on  behalf  of  the 
adverse  party.     Again,  it  is  hardly  necessary  to  advert 
to  the  well-known  fact,  that  men  of  the  rank  which 
the  late  Maharajah  held,   are  not  in  the  habit  of  writ- 
ing such  letters   of  business  in  their  own  hand.     It  is 
alleged  by  the  Defendant's   witnesses  that  they  had 
received  themselves  many  letters  of  business  from  the 
Maharajah^   yet  not  one  have  they  produced,  though 
said  by  one  witness,  Nath  Buksh,  to  be  at  hand.     The 
same  witness  also  deposes  that  he  himself  despatched 
two  or  three  letters  from  the  Maharajah  on  this  very 
business   to  Bunwaree  Lai:  not  one   of    these   letters 
have  been  laid  before  the  Court.     In  short,  nothing  is 

VOL.  VII.  T 
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1858.  produced  but  the  one  deed,  or  letter,  by  which  the  De- 
BuNWAREE  fendant  desires  to  evade  his  responsibility.  The  writing 
^^^  of  the  paper  must  be  noticed  as  remarkably  clear  and 
Maharajah  firm,  and  very  unlike  that  of  a  person  far  advanced  in 
Sing.  '  years,  as  it  is  notorious  that  Maharajah  Mitterjeet 
Sing  was  in  the  j^ear  1832.  The  deed,  as  now  before 
us,  is  in  a  most  suspicious  state.  It  bears  on  the  face 
of  it  the  manifest  proof  of  having  been  cut  or  punched 
in  a  uniform  manner  by  some  sharp  instrument,  a  cir- 
cumstance not  noticed  by  the  Principal  Sadder  Ameen  ; 
but  as  our  decision  will  be  irrespective  of  the  con- 
dition of  the  deed,  and  would  be  the  same  if  the  paper 
had  been  in  no  way  tampered  with,  we  do  not  dwell 
further  on  this  point.  We  think  that  the  direct  evi- 
dence to  the  execution  of  the  deed  is  very  unsatis- 
factory, and  that  all  the  presumptions  of  the  case  are 
strongly  against  its  genuineness ;  we,  therefore,  re- 
verse the  decision  of  i\iQVYm.Qv^dl  Sadder  Ameen  ;''^ 
and  the  Appellant  was  ordered  to  pay  the  Eespon- 
dent,  Maharajah  Hetnarain  Sing^  one-fourth  of  the 
whole  sum  realized  for  the  costs. 

Against  this  decree,  Bunwaree  Lai  brought  the 
present  appeal. 

Mr.  R.   Palmer^  Q.    C,  and   Mr.   Leith^  for   the 
Appellant;  and 

Mr.    Wigram,   Q.  C,   and  Mr.  If.  Field,  for  the 
Eespondents. 

The  argument  was  exclusively  confined  to  the  credi- 
bility of  the  evidence  of  the  witnesses  speaking  to  the 
genuineness  of  the  document  of  the  15th  of  May, 
1832,  and  to  the  fact  whether  it  was  written  by  Maha- 
rajah Mitterjeet  Sing.     In  support  of  the  position  that 
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the  onus  prohandi  was  upon  the  Appellant  to  establish        I808. 

such  fact,  the  case  of    Baboo    Kasi   Perscid  Narain  v.    bunwarek 

Mussumat  Kmvcdbasi  Kooer  {a)  was  relied  upon.  ^^ 

Their   Lordships,    without  calliuff   for  a  reply,  de-  Mahauajah 
^  '  ®  ^  -"  Hetnarain 

livered  judgment  by  Sing. 

The  Right  Hon.  Dr.  Lushingtoin. 

The  sole  question  in  this  case  is,  whether  the  Ap- 
pellant has  produced  adequate  proof  that  a  document 
upon  which  he  relies,  is  a  true  and  genuine  instru- 
ment. It  is  not  denied  on  the  part  of  the  Eespon- 
dents  that  if  that  document  be  genuine,  the  effect  of 
it  will  be  to  exonerate  the  Appellant  from  the  demand 
made  against  him,  nor  is  it  said  on  the  part  of  the 
Appellant  that  he  would  not  be  liable,  if  not  protected 
by  the  document  in  question. 

It  has,  we  think,  been  truly  urged  on  behalf  of  the 
Eespondents  that  the  onus  prohandi  lies  upon  the  Ap- 
pellant :  it  is  not  necessary  for  the  Respondents  to 
contend  that  the  instrument  is  forged  ;  it  is  sufficient 
to  say  that  there  is  a  deficit  pr oh atio. 

Amongst  other  arguments  urged  for  the  Respon- 
dents it  was  said  that,  with  regard  to  instruments  of 
this  kind,  considering  the  habits  and  customs  of  the 
native  inhabitants  of  India,  their  well-known  propen- 
sity to  forge  any  instrument  which  they  might  deem 
necessary  for  their  interest,  and  the  extreme  facility 
with  which  false  evidence  can  be  procured  from  wit- 
nesses, that  the  probability  or  improbability  of  the 
transaction  formed  a  most  important  consideration  in 
ascertaining  the  truth  of  any  transaction  relied  upon. 
With  this  argument  we  agree  ;  and,  therefore,   it  will 

(rt)  5  Moore's  Ind.  Api?.  Cases,    146. 


loG  CASES    IN    THE    PRIVI    OOUXCIL 

iSoS.  become    our  duty  to  examine  with   care  how  far  the 

BuxvjiEEK  defence  relied  upon    is  consistent  with    all   the  proba- 

\^^'  bilities  of  the  case. 
Maharajah       It  has  been  also   said  that   this    defence   stands  ex- 

Hetnarain      ...  1-1  111, 

StxG.  clusively  upon  oral  evidence,  and  though  to  a  consi- 
derable degree  that  observation  may  be  true,  yet  it 
cannot  be  received  to  the  full  extent  to  which  it  has 
been  urged.  The  defence  in  this  case  does,  it  must 
be  admitted,  depend  upon  the  proof  of  a  given  in- 
strument ;  but,  there  is  a  very  clear  distinction,  and 
not  an  unimportant  one,  between  pleading  a  written 
instrument,  as  an  answer  to  a  demand,  and  the  set- 
ting up  a  defence  founded  exclusively  upon  oral  evi- 
dence :  for  instance,  if  the  defence  were  adoption, 
where  there  was  no  written  record  of  the  transaction, 
and  the  fact  was  to  be  established  merely  by  the  evi- 
dence of  witnesses  who  swear  they  were  present  at  it, 
there  the  proof  would  be  purely  oral  evidence,  and 
might  be  liable  to  all  the  imputations  which  are  in 
these  cases  cast  upon  it  ;  but,  where  the  defence  is 
rested  upon  a  written  document  as  a  release,  there  is 
an  essential  difference,  for  its  genuineness,  on  the 
contrary,  may  be  shown  by  many  facts  and  circum- 
stances very  different  from  mere  oral  evidence  ;  and, 
moreover,  the  witnesses  who  are  to  prove  a  written 
document  cannot  resort  to  that  latitude  of  statement 
which  aft'ords  such  opportunity  of  fabrication  to  purely- 
oral  evidence. 

There  are  more  means  of  trying  the  genuineness  of 
a  written  instrument  than  there  can  be  in  disproving 
purely  oral  evidence.  This  is  quite  manifest,  even 
upon  the  present  occasion  ;  for  the  truth  of  the  trans- 
action may,  as  it  has  been,  be  investigated  by  refer- 
ence  to  the  handwriting,   to  the  seal,   to   the   stamp, 
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the  description  of  the  paper,  and  the  alleged  liabits  of         isoH. 
him  who  is  said  to  have  written  it.  Bunwakee 

It  is  now  expedient    to  investigate    the   facts    of  '^^^^ 

this  otise,  with  the  view  of  discovering^  what  is  pro-  Matiaeajaii 
bable,  and  what  is  not.  It  appears  that  Ahdiarajah  sixg. 
Mitierjeet  Sing,  before  the  year  1825,  had  purchased 
a  certain  Taiook.  Maharajah  Mitterjeet  Sing  was  the 
father  of  the  present  Respondent,  Maharajah  Hetnarain 
Sing.  In  this  property  other  persons  were  interested. 
Gokhul  Dass  was  the  proprietor  of  a  fourth  share  under 
an  asserted  auction-sale,  and  the  present  Appellant 
purchased  that  share  of  him.  A  suit  had  been  insti- 
tuted against  Maharajah  Mitterjeet  Sing  and  the  other 
asserted  proprietor  before  this  last  purchase.  The 
Provincial  Court  of  Patna  set  aside  the  auction-sale^ 
ariid  the  present  Appellant  intervened  in  that  suit  after 
that  decree,  and  filed  a  petition  of  appeal  to  the  Sudder 
Deimnny  Adaiolut,  as  did  Maharajah  Mitterjeet  Sing 
and  the  other  asserted  proprietor.  On  the  24th  of 
April,  18 32,  the  Sudder  Court  affirmed  the  judgment 
of  the  Court  below. 

Maharajah  Mitterjeet  Sing  appears  to  have  been  a 
person  of  high  rank  and  great  w^ealth,  and  also  to 
have  enjoyed  a  high  character  for  his  integrity.  In 
the  suit  to  which  we  have  adverted,  some  serious  im- 
putations were  made  against  him.  Maharajah  Mit- 
terjeet Sing  was  very  deeply  interested  in  this  suit, 
both  as  concerned  the  property  at  stake  and  the  ex- 
oneration of  his  character  from  the  charges  preferred 
against  him.  He  had,  therefore,  the  strongest  mo- 
tives for  the  most  effectual  prosecution  of  an  appeal 
to  -the  ultimate  Tribunal.  The  present  Appellant 
was  in  a  very  different  position.  His  share  of  the 
property  was  but  small,  and,  if  evicted  from  it,  he 


h 
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iSoS.  iiQ(j   iiig  remedy   over  against   the   vendor.      He  had 

BcswAREE  ah'eady  experienced  the  evils  of  a  suit  in  two  Courts, 

^^^  and  it  appears  to  be  quite  consistent  with  prudence 

Maharajah  and  the  ordinary  motives   by  which  men  are  actuated, 

HeTXARAIX  111  'iiif.1- 

Sing.       that  he  should  not  have  embarked  airesh  m  a  long 
and  renewed  litigation. 

The  Appellant  alleges  that,  under  these  circum- 
stances, Maharajah  Mitterjeet  Sing  urged  him  to  be- 
come a  CO- Appellant,  so  that  the  appeal  might  be 
prosecuted  in  the  names  of  all  aggrieved  by  the  de- 
crees in  the  Courts  below ;  and  that  to  induce  hioi  so 
to  do,  Mahai'ajah  Mitterjeet  Sing  offered  to  indemnify 
him  from  all  costs.  The  Eespondents  contend  that 
such  alleged  transaction  was  improbable,  because  Ma- 
harajah Mitterjeet  Sing  might  have  effectually  prose- 
cuted his  appeal  without  the  Appellant  being  joined 
in  it ;  and  that,  therefore,  Maharajah  Mitterjeet  Sing 
had  no  adequate  motive  for  indemnifying  the  Appel- 
lant. Now,  it  is  true,  Maharajah  Mitterjeet  Sing 
might  have  prosecuted  the  appeal  solely  and  without 
the  name  of  the  Appellant ;  but,  we  are  of  opinion 
that,  though  this  position  is  legally  true,  yet  that 
there  was  an  adequate  motive,  under  the  circum- 
stances, for  the  anxiety  of  Maharajah  Mitterjeet  Sing 
to  retain  the  Appellant  as  party  to  that  appeal.  We 
think  that  it  was  by  no  means  contrary  to  probability 
that  Maharajah  Mitterjeet  Sing  would  conceive  that 
his  case  would  be  damnified,  if  the  Appellant  with- 
drew from  the  suit ;  he  might  well  suppose  that  his 
own  case  would  be  injuriously  affected  by  the  seces- 
sion of  a  party  standing,  in  some  respects,  in  a  similar 
predicament.  It  may  be  true,  legally  speaking,  that 
be  would  not  be  so,  but,  we  thirk,  that  he  had  rational 
grounds  for  believing  that  such  would  be  the  case ;  in- 
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deed,  wc  doubt  whether,  even  in  this  coimtry,   such     ^  1858. 

an  opinion   may  not   have    been   entertained.     We,    Bunwaree 

therefore,  think  that  the  wish  of  Maharajah  Mitterjeet  ^^ 

Sina  to  retain  the  Appellant  in  the  suit  was  rational,  Maharajah 
^  ^  ^  -111  Hetnarain 

and  his  proposal  to  indemnify  him  probable  ;   and   we       Sing. 

might  further  observe  that  Maharajah  Mitterjeet  Sing 
must,  in  any  case,  have  incurred  the  main  expense  of 
the  proceedings  in  the  appeal ;  and  he  might  well 
consider  the  additional  costs  of  the  present  Appellant 
worth  the  countenance  and  support  which  he  might 
derive  from  the  countenance  of  his  name  in  the  ap- 
peal. Wo  have,  therefore,  upon  a  review  of  all  these 
circumstances,  come  to  the  conclusion — and  a  most 
important  one  it  is  in  the  view  of  the  Eespondents 
themselves — that  the  alleged  conduct  of  Maharajah 
Mitterjeet  Sing  was  entirely   consistent  with  probabi- 

lity. 

The  documents  purports  to  be  a  letter  in  the  hand- 
writing of  Maharajah  Mitterjeet  Sing,  to  be  sealed 
with  his  seal,  though  not  sio;ned.  It  is  dated  the  15th 
of  Ma?j,  1832,  and  the  summary  of  its  contents  is  to 
desire  the  Appellant  to  join  in  the  appeal,  undertaking 
to  indemnify  him  from  the  costs,  and  stating  that  he 
had  got  a  person  to  execute  the  security  bond.  That 
person  is  said  to  have  been  a  son,  or  a  natural  son,  of 
Maharajah  Mitterjeet  Sing. 

The  next  important  question  ir,  the  time  and  cir- 
cumstances of  its  production. 

In  the  year  1842,  the  decree  was  pronounced  by 
Her  Majesty  in  CWncil  with  respect  to  the  appeal 
which  had  been  so  brought.  The  decree  of  the  Sud- 
der  Adaivlut,  setting  aside  the  auction  sale,  was  af- 
firmed ;  but,  from  the  peculiar  circumstances  of  the 
case,  each  party  was  left  to  bear  his  own  costs.     This 
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185S.        appeal  had  been  conducted  under  the  provisions  of  an 

BuNWAREE   Act  of  Parliament,   the  3rd  &  4th    Will.   IV.,    c.  41, 

^^^        sees.  22  &  23,  now  repealed.     In  virtue   of  that  Sta- 

Mahakajaii  tute,  the  East  India  Company  concfucted  the  case,  both 

Six^G.        on  behalt  ot  the  Appellants    and    Itcspondents,  and 

"were  authorized  to  recover  the  costs  from   the  parties 

in  India. 

Maharajah  3Jitterject  Sing  died  pending  the  appeal ; 
and  in  AFarch,  1843,  the  East  India  Company  pro- 
ceeded against  all  the  Appellants  and  their  represen- 
tatives for  the  amount  of  costs  thej'  vrere  liable  to  pay 
to  the  East  India  Company  :  further  proceedings  were 
had,  and  in  the  course  of  them,  in  Jinie,  1843,  the 
document  in  question  was  produced. 

It  has  been  contended  on  behalf  of  the  Respondents 
that  the  production  of  the  letter  at  that  time  cannot 
be  considered  as  a  circumstance  favourable  to  the  Ap- 
pellant, nor  assisting  the  probability  of  his  case  ;  be- 
cause, as  against  the  claim  of  the  East  India  Company, 
it  would  not  have  any  operation  or  effect,  Now,  this 
again  is  legally  true — -that  the  guarantee  of  Maharajah 
Mitterjeet  Sing  could  not  be  a  defence  to  the  dpniand 
of  the  East  India  Company ;  but  that  the  present  Re- 
spondent, Maharajah  Hetnarain  Sing,  being  one  of 
the  parties  on  whom  the  demand  for  costs  was  made, 
and  which  Respondent  the  Appellant  contended  must, 
by  virtue  of  this  instrument,  ultimately  defray  his,  the 
Appellant's,  share  of  the  costs ;  that  the  Appellant 
should  on  that  occasion  produce  this  document,  and 
expect  some  benefit  from  so  doing,  appears  to  us  the 
most  natural  and  probable  line  of  conduct,  considering 
the  loose  notions  prevailing  in  India  as  to  the  form  in 
which  justice  is  administered.  It  is  by  no  means 
incredible  that  the  Appellant  should  believe  that  the 
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East  ludia  Company  would  recover  directly  from  the        is^^s. 

Eespondents  those  costs  which  he  might  be  compelled   Bunwabee 

ultimately  to  pay.  ''^ 

We  think,  then,  that  the  production  of  this  instru-  Maharajah 
'  ^  ^        ,  Hetnarain 

ment  came  at  a  very  natural  time,  and  so  strongly       Sing. 

are  we   of  that  opinion,  that   had  it   been   altogether 

kept  back  at  that  period,  we  should  have  thought  that 

the  non-production  militated  against  the  Appellant's 

case.     It  was  produced  at  the  natural  time,  because  it 

was  the  first  occasion  when  there  was  any  reason  for 

its   production,  namely,  when  the   demand   for  costs 

was  first  made. 

Then  as  to  the  circumstances  attending  the  pro- 
duction, it  is  not  worth  while  to  consider  whether  the 
evidence  taken  to  handwriting  is,  or  is  not,  admissible. 
To  the  benefit  of  the  fact  that  the  Appellant  then 
offered  to  prove  the  document  to  be  genuine,  and  of 
the  handwriting  of  Maharajah  Mitterjeet  Sing^  the 
Appellant  is  clearly  entitled.  We  do  not  take  into 
consideration  the  opinion  formed,  or  said  to  be  formed, 
by  the  Zillah  Court,  that  the  document  was  proved. 

In  August,  1847,  the  present  suit  was  commenced, 
being  a  proceeding  by  the  Eespondent,  Maharajah 
Hetnarain  Sing,  the  son  and  heir  of  Maharajah  3£if- 
terjeet  Sing,  to  recover  from  the  Appellant  a  certain 
amount  of  costs  already  paid  by  the  Eespondent, 
and  which  he  would  have  been  entitled  to  recover,  if 
Maharajah  Mitterjeet  Sing  had  not  indemnified  the 
Appellant. 

The  Appellant  pleaded  in  defence  the  document  in 
question,  and  we  will  now  look  to  the  evidence  pro- 
duced ;  we  leave  out  of  our  consideration  all  that  has 
previously  passed,  excepting  so  far  as  relates  to  the 
production  of  the  instrument  upon  a  previous  occa- 
VOL.    VII.  u 
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1858,        sioii,    and   we   proceed   to   look  at  the  testimony  of 

BuNTVAKEK  Nath  BuJish,  and    others,  the    witnesses   produced    in 

\^  the. suit   instituted  in  1847.     We  need  not   minutely 

Maharajah;  Jetail  the   testimony  e^reu  by  them  ;    but,  the   short 

Hetnaeain       .  ...  .  , 

SiKG.  liistory  of  it  is  this  :  Maharajah  3Iitterjeet  Sincf  having 
been  informed  that  the  Appellant  would  not  join  in 
the  appeal,  sent  Mahadco  Dutt  (a  son  of  the  Deivan 
of  Maharajah  Mitterjeet  Sing)  to  the  Appellant  to 
induce  him  to  consent  to  be  an  Appellant  in  the  appeal 
•  to  England;  the  Appellant  declined  to  give  his  con- 
sent without  a  document  written  by  Maharajah  Mitter- 
jeet Sing  ;  accordingly  the  document  in  question  was 
written  by  Maharajah  Mitterjeet  Sing  and  sent  to  the 
Appellant.  Speaking  now  of  the  evidence  of  the  four 
witnesses  produced  to  establish  this  statement,  it  has 
been  strongly  contended  that,  besides  the  general  ob- 
jection to  oral  evidence,  the  witnesses,  considering  the 
length  of  time  which  has  elapsed  since  the  transaction 
in  question,  and  the  period  when  they  gave  their  testi- 
mony, have  deposed,  with  a  minuteness  of  facts  and 
circumstances  which  could  not,  'probably,  have  been 
so  deeply  impressed  upon  their  memories.  It  is  true 
that  they  have  given  a  very  detailed  description  of  the 
transaction  in  question ;  but  were  not  the  circum- 
stances which  then  existed  calculated  to  make  a  deep 
impression  on  their  memories  ?  Maharajah  Mitterjeet 
Si?ig,  in  whose  service  they  were,  and  with  whom  they 
were  connected,  had  been  engaged  in  an  important 
lawsuit ;  he  had  been  ultimately  defeated  in  that  suit^ 
and  that  under  circumstances  which  were  very  likely 
to  excite  strong  feeling  on  behalf  of  Maharajah  Mit- 
terjeet Sing  and  all  his  dependents.  We  think,  there- 
fore, that  though  sixteen  or  seventeen  years  maj^  have 
elapsed,  the  impression  made  of  what  occurred  imme- 
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diatcly  afterwards,    may    have  beeu   so    lasting    as  to        isos. 
leave  a  lively  recollection  of  the  transaction  ;  and  we   Bunwaree 
must  further  remark  that  in  evidence    so  taken,    we  ^^ 

must  allow  some  degree  of  latitude  for  the  question  Maharajah: 

,     ,     .  ^xT-  Hetnarain 

put  to  the  witnesses,  and  their  answers.  We  do  not  Sing. 
deem  it  necessary  minutely  to  go  through  that  evi- 
dence ;  if  it  be  deserving  of  credit  at  all,  it  satisfactorily 
establishes  that  the  document  in  question  was  written 
by  Maharajah  MUterjeet  Sinr/,  There  are  various 
reasons  which  induce  us  to  think  that  it  was  credible  ; 
"we  see  no  reason  to  suppose,  looking  at  the  whole 
history  of  the  transaction,  that  it  was  improbable  that 
Mahadeo  Dutt  should  have  been  sent  to  the  Appel- 
lant, for  the  purpose  of  obtaining  his  consent  to  join 
in  the  appeal,  nor  that  the  Appellant  should  decline 
unless  he  was  indemnified  from  the  costs.  The  wit- 
nesses further  depose  to  the  persons  who  were  present 
«,t  the  writing  of  this  document  ;  not  one  of  them  has 
been  produced  to  contradict  auy  part  of  their  state- 
•  ment,  either  as  to  the  interview  with  the  Appellant, 
or  with  respect  to  the  making  of  the  document  itself  : 
their  testimony  is  wholly  and  altogether  uncontra- 
dicted ;  and  yet,  if  untrue,  there  seems  to  be  a  fair 
opportunity  of  proving  the  falsehood  of  their  evidence. 
Some  discussion  has  arisen  with  respect  to  tlie  non- 
production  of  Mahadeo  Dutt.,  and  it  has  been  said, 
perhaps  not  untruly,  that  Mahadeo  Datt  was  more 
properly  the  witness  of  the  Appellant.  ISTow,  con- 
ceding all  possible  weight  to  that  argument,  and  pre- 
suming, which  we  must  say  is  contrary  to  all  expe- 
rience in  Indian  cases,  that  suitors  in  those  Courts 
had  any  knowledge  who  was  the  proper  witness  of 
Plaintiff  or  Defendant,  yet  what  does  it  come  to  ?  If 
thexe  was  iusullicicnt  evidence  on  the  part  of  the  x\.p- 
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1S5S.        itellant  to  estahlish.  a  prifud  facie  case,  that  argument 

Bunwareb:    might  be  used  with  advantage  ;  but  if   their  evidence 

^^        was   sufficient  for   such  a  purpose,    then  it  cannot  be 

Maharajah  said  that  it  was  indispensably  necessary  for   them  to 

Hetnarain  1  p       1  •  • 

SixG.  produce  further  testimony  ;  and  this  is  perfectly  clear, 
that  if  Mahadeo  Diitt  were  alive  and  capable  of  being 
produced,  and  would  have  contradicted  the  evidence 
of  the  Appellant's  witnesses,  he  might,  as  far  as  ap- 
pears, have  been  produced  on  behalf  of  the  Eespon- 
dents. 

Other  attempts  have  been  made,  and  very  properly 
made,  to  discredit  the  testimony  of  the  Appellant's  wit- 
nesses. It  has  been  said,  and  it  appears  to  have  been 
the  opinion  of  persons  conversant  with  the  usages  and 
habits  of  individuals  in  the  high  rank  of  Maharajah 
Mltterjeet  Slnff,  that  they  would  not  write  with  their 
own  hand  any  document  of  this  description.  We  give- 
due  weight  to  the  strength  of  this  objection,  confirmed 
as  it  is  by  the  opinion  of  two  of  the  Judges  of  the 
Sadder  Adawlat ;  but  we  feel  ourselves  also  bound  to. 
look  to  the  evidence  in  the  cause,  and  the  probability 
of  deviation  from  this  rule  under  the  particular  cir- 
cumstances of  the  case.  We  have  distinct  and  im- 
coutroverted  evidence  that  Maharajah  Mltterjeet  Sing 
was  in  the  habit  of  writing  with  his  own  hand  :  it  may 
be  true  that  there  is  no  accurate  description  of  the 
species  of  documents  he  so  wrote,  but  one  of  the  wit- 
nesses brought  with  him  a  bundle  of  papers  said  to  be 
in  his  handwriting,  and  no  demand  was  made  for  their 
production  ;  and  further,  we  think,  that  the  nature  of 
the  transaction  itself,  especially  if  the  evidence  as  to 
what  passed  with  the  Appellant  be  true,  renders  it 
extremely  probable  that,  in  order  to  comply  with  the 
rc(iuisition    of    the    Appellant,    Maharajah  Mittcrjcct 
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Stng  would,  according  to  that  requisition,  have  given        is^s. 
him  a  letter  in  his  own  handwriting,  and  that,  even   Bunwaree 
though  it  might  not  be  his  usual  habit  so  to  do.  ^^ 

With  respect  to  the  letter  having  been  written  upon  M-vharajaii 

-  ,  ^  ^•  m        ^  HktNARAIN 

stamped  paper,  it  seems  to  us  extremely  ditiicult  to  sing. 
attribute  any  great  importance  to  this  fact  either  the 
one  way  or  the  other ;  it  depends  so  much  upon  what 
we  cannot  bj  possibility  ascertain,  namely,  what 
passed  in  the  mind  of  Maharajah  Mitterjeet  Sing 
upon  that  occasion.  It  is  very  reasonable  to  suppose 
that  he  wished  the  document  to  be  effectual,  and  that 
he  conceived,  in  order  to  render  it  so,  that  it  must  be 
written  upon  stamped  paper.  We  cannot  attribute 
to  him,  or  to  any  persons  in  his  situation,  any  very 
precise  knowledge  of  the  stamp  laws  of  India :  assum- 
ing him  to  be  an  honest  man — and  such  was  his 
character — he  would  seek  to  render  the  document 
effectual. 

With  respect  to  the  stamp  itself,  it  appears  to  have 
been  the  proper  stamp  which  would  have  been  affixed 
in  the  year  1832,  the  date  of  the  letter.  It  is  said 
that  such  a  stamp  even  in  1843  might  have  been 
fraudulently  affixed :  it  is  unnecessary  to  deny  the 
truth  of  that  proposition  :  but  we  cannot  presume 
fraud.  All  that  is  necessary  to  be  said  upon  this 
point  is,  that  however  little  weight  may  be  attributed 
to  the  stamp  in  favour  of  the  Appellant,  it  is  perfectly 
clear  that  the  impression  of  the  proper  stamp  does 
not  tend  in  the  slightest  degree  to  impair  the  validity 
of  the  instrument. 

We  do  not  think  it  necessary  to  enter  into  any  dis- 
quisition as  to  the  seal,  for  nothing  important  arises 
thereon  ;  and  as  to  the  absence  of  a  signature,  it  is 
abundantly  clear,  that  a  signature   might  have  been 
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BuNWAREE    the  document  itself. 


V. 


The   case   came    ou    for   hearing   before    the    civil 


Maharajah  Court  of  Bchar,  in  3fa^,  1849  ;  and  the  Judge  of  that 
sixG,  Court,  being  a  native,  and  the  Principal  Sudder 
Aniccn,  pronounced  a  decree  in  favour  of  the  Appel- 
lant, thereby  declaring  that  the  document  was  a 
genuine  instrument.  Upon  appeal  to  the  Sudder  De- 
'wanny  Adawlul^  the  Judges  of  that  Court  differed  in 
opinion  ;  the  cause  was  heard  on  the  19th  of  August^ 
1851,  and  two  of  those  Judges,  Sir  Robert  Barlow 
and  Mr.  John  Russell  Colvin,  were  of  opinion  that  the 
decree  of  the  Inferior  Court  ought  to  be  reversed  ;  the 
other  Judge,  Mr.  Abercromhie  Dick^  expressed  a  dif- 
ferent opinion,  and  in  athrmance  of  the  decree  of  the 
Court  below. 

In  the  preceding  observations  we  have  discussed, 
as  we  believe,  all  the  important  reasons  assigned  by 
the  majority  of  Judges  in  support  of  their  decree. 
"We  are  very  sensible  how  great  a  weight  ought  justly 
to  be  attributed  to  the  opinion  of  persons  so  much 
more  conversant  with  the  habits  and  usages  of  natives 
than  ourselves  ;  but  we  are  not,  upon  the  present  oc- 
casion, placed  in  the  painful  predicament  of  opposing 
our  own  opinion  solely,  against  the  judgment  of  those 
who  are  conversant  with  India,  for  we  have  to  pay 
due  deference  also  to  the  judgment  of  the  Zillah 
Court,  and  the  opinion  of  the  dissentient  Judge  : 
however  this  may  be,  we  arc  bound  to  look,  with  due 
alloAvance  to  the  practical  knowledge  of  the  Courts  in 
India,  to  the  merits  of  the  case,  and  to  the  evidence 
produced.  Then  how  docs  this  case  stand  ?  "We 
have  already  expressed  our  opinion  that  the  whole  of 
the  transiiction  is  pcrfcctl}"  consistent  with  probability, 
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and  in  support  of  the  genuineness  of   the  document        i^«8. 

relied  on,  is  the  evidence   of  witnesses  against  whose    Bdnwareb 

veracity  no    solid  objection  has  been  raised,  beyond  ^^ 

the  general  observation  that  oral  evidence  in  India  is  Maharajah 
^  ...  Hetnarain 

untrustworthy.      This  evidence  is    wholly  uncontra-        Sino. 

dieted,  and  yet,  surely,  if  capable  of  contradiction, 
some  evidence  might  have  been  adduced  to  impeach 
its  credibilit)^ — some  evidence  either  to  show  that  the 
facts  did  not  take  place  as  stated,  or  to  throw  a  doubt 
upon  the  testimony  as  to  the  handwriting.  ^Ve  have 
no  such  evidence ;  we  must,  therefore,  necessarily  come 
to  the  conclusion  that  the  genuineness  of  the  docu- 
ment is  established.  It  would,  indeed,  be  most  dan- 
gerous to  say  that  where  the  probabilities  are  in 
favour  of  the  transaction,  we  should  conclude  against 
it  solely  because  of  the  general  fallibility  of  native  evi- 
dence :  such  an  argument  would  go  to  an  extent 
which  can  never  be  maintained  in  this  or  any  other 
Court,  for  it  would  tend  to  establish  a  rule  that  all 
oral  evidence  must  be  discarded  ;  and  it  is  most  ma- 
nifest that,  however  fallible  such  evidence  may  be, 
however  carefully  to  be  watched,  justice  never  can  be 
administered  in  the  most  important  causes,  without 
recourse  to  it.  "\Ye  shall,  therefore,  feel  it  our  duty 
humbly  to  advise  Her  Majesty  to  reverse  the  decree 
of  the  Sudder  Court,  and  afhrm  that  of  the  Zillah 
Court. 

Mr.  Wigram,  in  anticipation  of  the  probability  of 
such  advice  proceeding  from  us,  has  urged  that  the 
Eespondents  ought  not  to  be  rendered  liable  to  the 
costs  of  many  documents,  which  he  alleges  have  been 
improperly  introduced  on  the  part  of  the  Appel- 
lant. Those  documents,  however,  formed  part  of 
the  proceedings  in    the    Court   below,  and  however 


ICS  CASES    IN    THE     PKIVY    COUNCIL     ' 
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BuswARSE  cisiou  of  this  cause,   we    cannot    undertake    to    say 

^^^        that    they    were    wantonly    or    unjustifiably    intro- 
Maharajah  diiced   into  the  Courts   below.      It  is  unfortunately 

SiKG.  too  much  the  habit  of  those  Courts  to  receive  docu- 
ments, without  that  just  discrimination  which  would 
prevail  were  the  rules  of  evidence  known  and  esta- 
blished ;  but  their  Lordships  are  of  opinion  that  they 
cannot,  in  these  cases,  take  upon  themselves  to  de- 
termine what  ought,  or  ought  not,  to  have  been  re- 
ceived in  the  Courts  in  India ;  they  may  lament  the 
great  latitude  with  which  documentary  evidence  is  re- 
ceived, but  it  would  be  contrary  to  justice,  in  any 
particular  case,  to  visit  upon  an  individual  penal  con- 
sequences because  the  administration  of  justice  was 
not  more  strictly  conducted  with  reference  to  the  ad- 
mission of  evidence  ;  and  grievous,  indeed,  will  be  the 
task,  and  vain  will  be  the  attempt,  of  endeavouring  to 
discriminate  in  these  cases  what  was  the  precise  course 
the  Courts  of  primary  jurisdiction  ought  to  have 
pursued.  For  these  reasons  we  are  of  opinion  that 
the  ordinary  rule  must  be  adhered  to,  and  that  we 
must  humbly  advise  Her  Majesty  to  reverse  the  decree 
of  the  Sadder  Dewcmny  Adawluf,  with  costs. 
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BAMrNDOS-S     MOOKERJEA     AND    Ml'SSA-  )     .  //      / 

_^       T-  }  Appellants. 

MUT  Eaj  LI'KHEE  -  -  - ) 

AND 

MussAMUT  Tarinee         -         -.         -     Respondent* 

On  appeal  from  the  Sudder  Dewannij  Adawlut  at 
Calcutta. 

jL  his  suit  was  instituted  by  the  Eespondent,   the  22nd  &  2_3rd 

widow  of  Chunder  Bosun  3Iookerjea,  in  the  Zillah  Court  ^JI^^l^  * 

of  Nuddea,  to  set  aside  a  Will  alleojed  to  have  been  Authority 

'                                                        c?  -v^as  given  by 

made  by  her  deceased  husband,  whereby  the  Appellant  deed,  by  a 

was  appointed  manager  of  his  property,  and  which  Will  doo  in  Bengal, 

declared  that   Chunder  Bosun  had  adopted  the  Appel-  to  adopt  a  son 

lant's,   Bamundoss  Mookcrjea^s,   third  son,   Muthoora-  The  widow^* 

nauth,  and  also  to  recover  possession  of  her  husband's  didnotexer- 

'          ^                                     ■'■                      ...  cise  that 

property  in  the  Appellant's  possession,  with  wasilat  power,  and 

profits  and  interest.     The  Eespondent  claimed  in  her  aftei^er'^'^ 

own  risrht  as  widow,  her  husband  havino?  die.d  child-  Ji^sband's 

o                                  '                                                      c>  death  brought 

less.     Previous  to  his  death,  however,  he  had  by  deed  \s«itinher 

'                 _     '                       ''  character  as 

authorized  her  to  adopt  a  son  for  him,  but  that  power  widow,  claim- 
she  had  not  exercised.  The  Appellant's  case  was,  that  cession  in  the 
the  Eespondent's  husband  had  by  the  Will  acknow-^  HeidftSthe 
lodged  the  adoption  of  his  son,  Muthooranauth.  there  behi^* 

authority 

*  Present :  The  Eight  Hon.  Dr.  Lushington,the  Riglit  Hon.  T.  given  her  by 

Pemberton  Leigh,  The  Right  Hon.  Sii-  Edward  Ryan,  and  the  Eight  her  husband 

Hon.  Sir  Cresswell  Cresswell.  did  not, before 

an  adoption 
had  actually  taken  place,  supersede  and  desti'ov'  her  personal  right  aa 
widow  to  sue. 
VOL.  Y«.  Y 
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Bamundoss 

MooKERJEA 

V. 
MUSSAMOT 

Tarinee. 


The  circumstances  which  gave  rise  to  the  suit 
were  these  : — 

In  the  year  1814,  Mohadeh  MooJcerjea^  who  was 
Chunder  Bosmi's  grandfather,  and  was  possessed  of 
very  considerable  self-acquired  property,  divided  it 
amongst  his  family  by  a  deed  of  partition,  v/hereby 
he  gave  a  4  anna  share  to  his  brother,  Badhanath,  an 
8  anna  share  to  his  elder  son,  Door g a  Pershad^  and  a 
4  anna  share  to  a  younger  sou,  KisJien  Pershad^  and 
directed  that  the  property  should  be  held  jointly,  and 
Doorga  Pcrshad  should  be  the  manager.  Doorga 
Pershad  and  Kishen  Pershad  died  during  Mohadel/s 
lifetime.  Doorga  Pershad  left  three  sons,  of  whom 
the  Appellant,  Bamundoss  Moolcerjea^  was  the  eldest, 
and  Goiiree  Pershad  and  Unnode  Pershad  the  other 
two.  Kishen  Pershad  left  one  son,  Chunder  Bosun, 
the  alleged  Testator. 

In  1823,  Mohadeh  MooJcerjea  died ;  and  upon  hi& 
death,  Bamundoss  3IookerJea,  nnder  a  deed  of  guar- 
dianship and  management,  executed  by  Mohadeh  just 
before  his  death,  entered  into  the  receipt  of  the  rent* 
and  management  of  the  joint  property.  The  genuine- 
ness of  this  deed  was  contested  by  Indermoneg,  the 
mother  gf  Chunder  Bosun,  he  being  then  only  neven 
years  of  age  ;  but  the  only  mode  of  effectually  contest- 
ing it  being  a  civil  suit,  which  Indermoney  was  unable 
to  undertake,  the  matter  dropped^  and  Bamundoss 
Mookerjea  continued  in  the  management  af  the  joint 
property  and  affairs  ;  and  received  the  rents  of  the 
real  estate  ;  and  the  prants  of  a  trade  carried  on  with 
the  jjoint  funds,  without  rendering  any  account,  and 
merely  giving  such  money,  from  time  to  time,  to 
Chunder  B.osim  as  he  thought  proper.  Chundx^er  Bosun 
eomplained  of  this  ti-eatment,  and  disputes  ai'oee  be- 
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Bam  UN  DOSS 

MOOKEKJEA 
V. 

mussamut 
Tauinee. 


twccn  them  ;  in  consequence  of  this  and  of  other  ill  I'^^s. 
treatment,  and  in  the  month  of  August^  1832,  only  a 
few  weeks  before  his  death,  he  presented  a  petition  to 
the  magistrate,  praying  for  inquiry  and  protection,  in 
which  he  complained  of  the  ill  treatment  and  injury  by 
Bamimdoss  Mookerjea.  Chunder  Bosun  had  proceeded 
to  Calcutta  to  obtain  redress,  but  he  shortly  afterwards, 
in  September^  1832,  returned  to  his  mother's  house 
at  Beernugger  dangerously  ill,  and  died  there  on  the 
lilst  of  Septemlie)\  1832,  having,  on  the  morning  of 
the  day  of  his  death,  executed  a  deed  of  permission 
{Onoomuttee  Puttiir)  to  his  wife  to  adopt  a  son,  and  this 
deed  he  sent  to  her  at  her  father's  house  at  Santipore^ 
where  she  was  staying.  At  the  time  of  his  death  he 
was  under  eighteen  years  of  age.  His  sudden  death, 
connected  with  the  known  enmity  existing  between 
him  and  Bamimdoss  Mookerjea^  excited  the  attention 
of  the  authorities  ;  but  upon  an  inquiry  into  the  cir- 
cumstances before  the  Darogah^  his  death  appeared  to 
have  ensued  from  natural  causes.  Upon  this  inquiry, 
however,  Gouree  Pcrshad  Mookerjea  and  Unnodc  Per- 
shad  3Iookerjea^  the  two  younger  brothers  oi  Bamuii- 
doss  Mookerjea^  and  Indermoney^  Chunder  Bosun^s 
mother,  and  the  guardian  and  devisee  under  the  al- 
leged Will,  were  examined,  with  other  relations  and 
friends  who  were  present  during  Chunder  Bosun'' s  last 
illness.  They  stated  the  circumstances  attending  his 
illness  and  death,  but  none  of  them  deposed  to  any- 
thing regarding  the  adoption  of  Bamundoss  Mookerjea' s 
son,  or  concerning  any  Will  being  made  in  his  favour, 
and  no  mention  of  the  alleged  adoption,  or  Will,  until 
nearly  twelve  months  after  Chunder  Bosun'' s  death, 
when  an  investigation  in  the  Collectorate,  under  an 
old  petitition  of   inquiry  as  to   the  heirs  of   Mohadehy 
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Bamuxdoss    ITpon  this  inquiry  the  Eespondent  presented  a  peti- 
tion,  praying  for  the  insertion  of  her  name  in  the 


MOJKERJEA 


MuStiAMUT 

Tarixee. 


Eegister  as  representing  her  deceased  husband ;  and 
evidence  was  given  by  numerous  members  of  the 
family  before  the  Nazir  that  she  was  Chunder  Bosun'' s 
heir.  The  alleged  Will  was  not  produced  or  adverted 
to  before  the  Nazir  who  conducted  the  inquiry,  but 
six  days  after  the  examination  of  the  witnesses  a  copy 
of  the  alleged  Will  was  filed  in  the  Collectorate,  as  if 
by  Indcrmoney  ;  and  a  few  days  afterwards,  Bamun- 
doss  Mookcrjea^  in  her  name,  but,  as  she  afterwards 
declared,  without  her  consent  or  knowledge,  presented 
a  petition,  alleging  that  Chunder  Bosun  had,  on  the 
day  before  his  death,  executed  a  Will  in  her  favour  as 
guardian,  in  which  it  was  stated  that  he  had  adopted 
Bamundoss  Mookerjea^s  third  son,  Muthooranauth^ 
and  had  appointed  Bamundoss  Mookerjea  manager. 
Upon  examining  the  original  depositions  of  the  wit- 
nesses it  was  insisted  that  they  had  been  tampered 
with  in  Bamundoss  Mookerjeah  interest,  and  the 
native  word  for  "  writings"  had  been  altered  into  that 
for  "Will;"  and  that  at  the  end  of  the  depositions 
were  found  additions,  written  with  a  different  pen  and 
ink,  relating  to  the  alleged  Will.  The  Nazir,  in  his 
report,  referred  to  the  alleged  Will,  but  the  matter 
appeared  so  full  of  suspicion  to  the  Collector  that  he, 
by  an  order  dated  the  7th  of  August,  1833,  directed 
further  inquiries,  and  the  attendance  of  Gouree  Per- 
shad  and  the  other  witnesses  who  had  been  examined 
on  the  previous  inquiry  ;  and,  as  they  did  not  attend, 
he  ultimately  directed  the  institution  of  a  regular  suit. 
Under  these  circumstances,  the  Eespondent,  who 
was  then  under  age,   on  the   14th  of  l^cpfcmhcr,  18-14, 
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instituted  the  present  suit,  claiming,  as  heir  of  lier        ^858. 
husband,  and  also  on  behalf  of  any  son  whom   she   Eamundoss 
might  adopt,  possession  of  Zemindari/^   houses,  indigo-       o<jkei«Jea 
factories,  profits   of  trade,    cash  belonging  to  her  hus-     Mus.samut 
band,  &c,,  and  also  praying  to  have  the  alleged  Will 
set  aside. 

Bamundoss  3IooIccjjea,  by  his  answer,  alleged  that 
when  he  heard  of  Chunder  Dosuii's  illness  he  left 
Calcutta  and  went  home,  and  that,  on  the  7  th  Assiw, 
Vhundcr  Bosun,  after  adopting  Muthooranaiith,  and 
appointing  his  own  mother  as  guardian,  and  Bamun- 
doss Mookerjea  manager,  lost  his  senses,  and  the  next 
day  died;  adding,  that  in  obedience  to  the  injunctions 
of  the  Will,  the  rites  and  ceremonies  of  adoption, 
&c,,  according  to  the  Shasfcrs,  had  been  performed, 
and  denying  the  genuineness  of  the  deed  of  Onoomuttce 
Fuitur  sent  to  the  Eespondent.  He  slso  objected 
that  she  ought  to  have  instituted  a  suit  to  establish 
the  Onoomuttce  Puttur  before  seeking  to  recover  pos- 
session in  this  suit. 

ImJermoncy  filed  a  separate  answer,  denying  all 
knowledge  of  the  adoption  and  Will,  and  praying  to 
be  dismissed  as  not  being  in  any  way  responsible  for 
the  detention  of  the  Eespondent' s  property. 

Gouree  Fcrshad  and  Unnode  Fcrshad  also  answered 
separately,  but  raised  the  same  defence  as  Bamundoss 
Mookerjea^  and  the  replication  having  put  the  answer 
in  issue,  a  proceeding  took  place  on  the  10  th  of 
November,  1845,  in  which,  amongst  other  things,  the 
Appellant's  Vakeels  were  asked  when  and  by  whom 
the  ceremonies  of  adoption  were  performed ;  and  the 
Respondent  was  required  to  produce  an  authority 
establishing  her  competency  to  sue  before  making 
an  adoption  under   the    deed  of   permission.     On    the 
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1S5S.        19th  of  December,  the  'Appellant's    Vakeels    answered 
Bamundoss    that  the  ceremonies  of   adoption  were  performed  ou 
MooKEUjEA  the  19th  of  Jmw^',    1834,  by  the  Eespondent's  substi- 
Mussamut    tute,  she  being  present  at  the  place  of  the  ceremonies, 
Tarinee.     ^^^.^i^   ^j^^   ^2^-|,^   -^^  j^^^.   ^^..^,g_     rpj^^   Eespondent  pro- 
duced a  case   as  an   authoritj^  in   which  a  final   decree 
was    made    in    a    suit     under    similar     circumstances 
i^Bhoohimistvaree  Dihheah  v.  Kmviil  Dihheali);  and  the 
Court  held,    that  as,   according  to  the   Shasters,  the 
Eespondent  as  the  widow  had   a  right  to  the  posses- 
sion of  the  property  of  her  deceased   husband,  it  was 
unnecessary  for  her  to  prove   the  execution   of  the 
deed  of  permission  to  her  to   adopt,   and  that  there 
were,  therefore,   only  two  points  for    determination  : 
First,     whether     CJmnder   Bosun    adopted    Muthoora- 
nautli^  and  made  the  alleged  Will,   and  Avhether  the 
rites  and  ceremonies    prescribed  had  been  duly  per- 
formed ;  and  secondty,   what  was  the  amount  which 
Eespondent  was  entitled  to  recover  ? 

The  case  came  on  before  the  Court  on  several 
occasions  in  1846  and  1847.  The  Appellants  pro- 
duced the  alleged  Will,  which  had  not  been  registered 
at  the  time.  The  deed  of  permission,  by  Chunder 
Bosun,  to  adopt,  was  not  produced,  nor  was  any  evi- 
dence given  of  its  existence  or  of  its  ever  having  been 
seen  by  any  one,  with  the  exception  that  one  of  the 
witnesses,  called  and  examined  on  behalf  of  the  Eespon- 
dent, stated  that  he  had  heard  that  Chunder  Bosun 
had  executed  a  deed  of  adoption  and  sent  it  to  Scent i- 
jjore,  but  the  witness  stated  also  that  he  was  not  pre- 
sent at  the  alleged  execution  of  the  deed.  By  far  the 
o-reater  portion  of  the  evidence  of  the  witnesses  called 
on  behalf  of  this  Eespondent,  related  to  the  value  of  the 
property  in  dispute,  and  to  the  question  whether  the 
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property  was  ancestral  or  purchased  by  the  first  Ap-  1858. 
pellant.  Several  witnesses  were  called  on  her  behalf  ba^ndoss 
to  show  that  large  sums  of  ready  money  had  been  left  Mookkrjea 
by  Mohadch^  in  which  she  was  entitled  to  share.  On  Mussamut 
behalf  of  the  Appellant,  witnesses  were  examined, 
and  numerous  documents  relating  to  the  property  in 
dispute  and  to  earlier  proceedings  in  the  Courts  of 
Justice  were  put  in  evidence  to  show  the  manner  in 
Avhicli  he  had  acted  as  guardian  of  Mathooranauth^  and 
that  several  of  the  factories  and  gardens  included  in 
the  claim  of  the  Respondent  were  not  ancestral  pro- 
perty, but  had  been  purchased  by  Bamundoss.  Other 
witnesses  Avere  also  called  on  behalf  of  this  Appel- 
lant, who  said  they  were  present  at  the  making  of  the 
alleged  Will  of  Chunder  Bosun,  and  also  to  prove  the 
adoption  of  Muthooranauth.  Two  of  the  four  subscribing 
witnesses  to  the  last-mentioned  instrument  were  called 
and  examined  on  behalf  of  this  Appellant.  Of  the 
other  tvro  witnesses,  one  was  dead,  and  the  other, 
although  summoned  on  behalf  of  the  Appellant,  did 
not  appear. 

On  the  20th  of  Septemher,  1847,  the  Principal 
Sudder  Amecn  of  the  Court  of  Nuddea  delivered  judg- 
ment in  the  case.  This  judgment  decided,  in  substance, 
first,  that  the  evidence  did  not  establish  that  Chunder 
Bosun  had  executed  the  alleged  Will  or  had  adopted 
Muthooranauth,  and,  as  to  the  two  attesting  witnesses 
to  the  alleged  Will,  the  Court  disbelieved  their  testi- 
mony and  described  them  as  "  professional  witnesses" 
attending  the  Nuddea  Court.  Secondly,  the  Court 
held  that  there  was  no  sufficient  proof  that  the  pro- 
perty alleged  by  Bamundoss  Mookerjea  to  be  self- 
acquired  was  not  so,  and  that  the  Respondent  was  only 
entitled  to  her  husband's  shave  in  the  property  acknow- 
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iSJS.  lodged  to  be  ancestral.  Thirdly,  that  the  witnesses 
P.uiuNDoss  called  on  behalf  of  the  Respondent,  to  prove  that  she 
MooKKRjEA  ^^^^^  entitled  to  share  in  a  snm  of  Rs.  300,000  of  ready 
MrssAMTTT  money,  alleged  by  her  to  have  been  left  by  Mohadeh 
were  not  entitled  to  credit.  Fourthly,  that  the  wit- 
nesses called  on  behalf  of  the  Respondent,  to  prove 
that  she  was  entitled  to  the  gold  and  silver  plate 
claimed  by  her,  were  not  entitled  to  credit.  Fifthly, 
that  some  of  the  witnesses  called  on  behalf  of  the 
Respondent  had  given  false  evidence  with  respect  to 
the  annual  profits  of  the  lands  ;  that  with  respect  to 
a  large  portion  of  the  claim,  the  annual  value  of  the 
lands  had  not  been  proved  ;  but  that  with  respect  to 
the  Talook  Shoulmarce,  the  Respondent  was  entitled 
to  recover  Rs.  35,055  for  mesne  profits.  The  Prin- 
cipal Sudder  Ameen  then  went  on  to  declare  that 
the  claim  in  the  suit  should  be  amended  according 
to  the  above  finding,  and  decreed  in  favour  of  the 
Respondent,  that  the  Respondent  should  obtain  from 
Bamundoss  Moolcerjea^  and  from  Gouree  Pershad,  and 
Unnode  Pershad^  possession  of  one-fourth,  of  certain 
Zemindaries  and  Talooks  mentioned  in  the  decree, 
and  of  the  dwelling-house  of  Beernugger^  together 
with  mesne  profits  of  the  TalooJc  Shoidmaree^  to  the 
extent  of  Rs.  35,035,  with  interest  down  to  the  day 
of  payment,  and  that  the  Respondent  should,  after  an 
inquiry,  obtain  the  mesne  profits  of  the  remainder 
of  the  decreed  property  from  the  day  of  the  institu- 
tion of  the  suit  to  the  day  of  receiving  possession. 

Bamundoss  Mooherjea,  and  Gouree  Pershad  and 
Unnode  Pershad,  appealed  to  the  Sudder  Dewamig 
Adatvlut  at  Calcutta,  and  a  cross  appeal  was  also 
brought  by  the  Respondent. 

The  decree  of  the  full  Bench  of  the  Sudder  Dewanwj 
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Court    was   pronounced   on    the    30th    of   September^      -J^J!_^ 
1850,  and  was  in  these  terms  (a)  :  "  On  the  point  of    Bamdndoss 
the  right  of  a  widow  to  sue  on  her  personal  claims  as  ^^ 

widow,  in  a  plaint  in  which  she  also  mentions  that  ^^Jj^^^"^ 
her  husband  had  given  her  authority  to  adopt  a  son, 
which  is  the  second  objection  which  has  been  raised 
against  the  admissibility  of  the  plaint,  there  have  been 
long  and  able  arguments  in  this  case ;  it  being  con- 
tended against  the  Plaintilf,  that  since  there  is  such  a 
mention  distinctly  made  of  authority  to  adopt  in  her 
plaint  before  the  Court,  her  personal  right  as  a  widow 
must  be  taken  upon  her  own  statement  to  have  lapsed, 
the  right  vesting  from  the  date  of  her  husband's  death 
in  the  boy  thereafter  to  be  adopted  by  her,  according 
to  the  principles  of  Hindoo  law,  and  specially  accord- 
ing to  the  precedent  in  the  case  Beejayah  Diobeah  v. 
Shama  Soondree  Dlbbeah  (Sud.  Dew.  Adaw.  Eep.  of 
1848,  pp.  762  to  766).  The  decision  in  the  case  of  Bee' 
jay  ah  Dlbbeah  had  not  been  passed  when  the  present 
suit  was  brought  before  the  Principal  Sudder  Ameen. 
He,  by  a  proceeding  of  December  the  19th,  1845,  ad- 
mitted the  suit  for  the  personal  right  of  the  Plaintiif  as 
widow,  notwithstanding  the  mention  of  an  authority 
to  adopt,  on  the  ground  of  an  unpublished  precedent 
of  this  Court  [Bhabunessuree  Dlbbeah  v.  Kubmiinnee^ 
10th  of  AjrHl^  1821).  It  does  not  appear  that  in  that 
case,  though  the  suit  of  the  widow  was  admitted,  any 
objection  had  been  raised  on  that  point.  The  admis- 
sion of  the  suit  is  not,  therefore,  to  be  considered  as 
having  been  directed  on  a  judicial  decision  after  argu- 
ment. We  have,  after  a  full  and  careful  examination 
of  the  question,  and  with  the  advantage  of  a  very  pro- 

(a)  Tliis  decree  is  from  its  importance  set  out  at  length.     The 
judgment  of  tlieir  Lordships,  post,  p.  206,  adopted  it  nmiiUcUer, 
VOL.  VII.  W 
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1858.        tracted  discussion  and  of  a  minute  examination  of  all 

BviiuxDoss  the  authorities  by  the  pleaders  of  the  parties  in  this 

y_  '        appeal,  come  to  a  conclusion  differing   from    that   of 

MrssAMUT    ii^Q  maioritv,  Messrs.  Tucker  and  Haiokins,  who  ruled 
Taeixee.  .        .  ... 

the   point  in  the  recent  decision  in  the  case  above 

cited  of  Beejayah  Dihheah  v.  Shama  Soondree  Dibbeah, 
and  are  of  opinion,  that  the  fact  of  an  authority  to 
adopt  a  son  being  possessed  by  a  widow  (the  actual 
existence  of  authority  has  not  come  to  proof  in  this 
case,  but  has  been  assumed  upon  her  own  statement 
for  argument  as  part  of  her  own  case)  docs  not 
supersede  and  destroy  her  personal  right  as  widow ; 
and  that  those  risrhts  continuinG;  of  force  till  an 
adoption  is  actually  made,  there  is  no  bar  to  the 
admission  of  the  present  claim  by  the  PlaintiS  as 
widow.  We  shall,  in  explaining  the  grounds  for  this 
opinion,  allude  first  to  the  reasons  on  which  the 
decision  from  which  we  dissent  was  passed,  and  then 
notice  more  generally  the  texts  and  principles  of 
Hindoo  law  applicable  to  the  subject.  The  subjoined 
extract  from  the  decision  in  question  shows  all  the 
grounds  on  which  it  rested.  These  grounds,  it  will 
be  seen,  are  the  opinion  given  by  the  Pandit  on  tlie 
question  put  to  him  in  that  appeal,  and  the  opinions 
of  the  Pundits  in  Ranee  Kishsiimiinee  v.  Rajah  Ood- 
ivunt  Singh  (3  Sud.  Dew.  Adaw.  Eep.  p.  228):— 
Messrs.  Tucker  and  Hawkins  there  say :  '  The  Plain- 
tiff sues  for  her  share  of  the  estate  as  heir  to  her 
deceased  son,  and  in  her  plaint  sets  forth  that  she  has 
power  from  her  husband,  in  the  event  of  her  born- 
son's  death,  to  adopt  a  son.  The  authenticity  and 
validity  of  the  testament  conferring  this  power  she 
asserts  in  the  last  paper  filed  by  her  upon  the  record 
of  appeal.     The  question  was  put  to  the    Pundit  of 
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this   Court,  whether  a   widow,   with  power  from  her        ^SoS. 
husband  to  adopt  a  son,  can  sue  as  heir   in  her  own   BAiiUxNDoss 
right  for  a  share  of  the  ancestral  estate.     The  Pundit      °*^™J 
replies  distinctly  that  she  cannot ;  in  fact,  it  was  laid    Mussamut 
down  by  the  Pundits   in  the    case   of  Ranee  Kishen- 
nmnee  y.  Rajah  Oodwunt  Singly  cited  above,  that  the 
moment  permission  to  a  widow  to  adopt  a  son  was 
pronounced,  it  had  the  same  effect  as  if  a  child  had 
been  conceived  in  the  womb   of  the  widow,  and  her 
intention  to  adopt  under  the  permission,  operated  to 
all  intents  and  purposes  as  if  she  were  enceiate^  and 
that  the  boy  subsequently  adopted  by  her  had  all  the 
rights  of  a  posthumous  child.     It  thus  appears   that 
the  plaint  in  the    present   case   cannot   be    sustained. 
The  Plaintiff  declares  she  has  a  power  to  adopt,  and 
she  asserts  the  present  validity  of  that  power.     Her 
plaint  therefore  is  much  the  same  as  if  she  had   sued 
as  heir,  alleging  that  another  existed  having  a  right  by 
inheritance  prior  to  her  own.'     From  the  substance  of 
the  question  to  and  answer  of  the  Pundit^  it  is  mani- 
fest that  though  the  Pundit  stated  that,  in  his  opinion, 
the  suit  for  a  personal  right  as   widow  could   not    lie 
under    such  circumstances,    he   has,  in  effect,  when 
citing  authorities,  assumed  the  entire  question  as  to 
that,  its  main  point  at  issue,  and  has  not  quoted  only  texts 
v/nich  are   quite  valueless  as  to  the  doubts  pro"posed 
to  him, — their  purport  being  merely  that  suits  would 
not  lie  if  they  were  opposed  to  the   Shasters,  ancient 
custom,  or  right.     The  case  of  Ranee  KisJienmunee   v. 
Rajah  Oodwunt  Singh,  which  is  the  other  ground  on 
which  the  judgment  of  Messrs.  Hawkins  and   Tucker 
proceeded,  is  one  which  turned   on  a  point  perfectly 
distinct  from  that  nov/  before  us.     The  point  in  that 
suit  was,   whether   a  retrospectivo    right   could   be 
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1858.  claimed  hj  a  son  after  tie  had  been  adopted,  so  as  to 
Bamuis'doss  bar  a  sale  made  by  his  adoptive  mother  previous  to 
J.OO  ^  i!,A  |^^„  adoption,  to  the  injury  of  the  rights,  at  that  time 
MussAMUT  contiuojent  and  eventual,  but  which  actually  accrued 
to  him  upon  hitv  ado}  ion.  In  that  case,  the  son,  when 
adopted,  became  the  undoubted  heir ;  and  it  was  of 
course  the  correct  doctrine  that  no  sale  made  by  a 
widow,  who  possesses  only  a  very  restricted  life  interest 
in  the  estate,  could  have  been  good  against  any  ulti- 
mate heir,  whether  an  adopted  son  or  otherwise,  unless 
made  under  circumstances  of  strict  necessity.  There 
was,  too,  the  peculiarity  in  the  case,  that  it  was  held 
by  the  Pundits  that,  by  the  terms  of  the  Will  of  her 
deceased  husband,  the  widow  was  only  an  appointed 
manager  of  the  estate,  and  that  '  the  right  of  pro- 
perty vested  in  the  son  subsequently  adopted,  from 
the  time  of  the  Rajali's  death,  and  the  adopting 
widow  had  no  authority  but  that  of  intermediate 
management  undei  her  late  husband's  Will.'  The 
case  then  stands  by  itself,  and  affords  no  general  pre- 
cedent, although  even  if  it  did  it  would  relate  only  to 
the  rights  claimable  by  an  adopted  son  after  adoption 
made.  Upon  the  general  argument,  we  do  not  pro- 
pose to  follow  the  discussions  which  have  been  raised 
before  us  into  the  different  points  of  speculative  doubt 
and  nicety  that  have  been  referred  to,  as  to  the 
possibility  of  the  existence  of  rights,  present  or  con- 
tingent, in  a  child  from  the  moment  of  its  conception 
in  the  womb, — as  to  what  is  the  precise  time  of  vital 
conception  or  existence,  according  to  Hindoo  law  and 
usage, — as  to  analogies  between  the  condition  of  a 
widow  who  has  received  permission  from  her  husband 
to  adopt,  and  of  a  widow  naturally  pregnant, — as 
to  the  abstract  causes  or  grounds  of  inheritance, — or 
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as  to  modes  and  questions  of  Hindoo  obsequial  or 
other  ceremonies.  We  believe  that,  were  we  to  enter 
on  these  subtleties  and  niceties  we  should  complicate 
and  obscure  the  law  by  novel  distinctions,  such  as 
have  no  sanction  from  past  decisions  of  the  Courts, 
or  from  the  established  usages  of  the  Hindoo  com- 
munity, and  such  also  as  are  not  capable  of  being 
adopted  as  pi'actical  guides  for  judgment  with  any 
consistency  and  certainty.  We  shall  rest  our  opinion 
on  tlie  admitted  principles  and  positive  texts  of  the 
Hindoo  law,  as  ourrent  in  Bengal^  taking  words  in: 
their  plain  and  ordinary  meaning,  and  endeavouring 
to  collect  all  that  is  important  on  the  subject  in 
former  decisions  or  published  authorities,  and  to. 
ascertain  the  correct  sense,  as  to  the  point  in  ques- 
tion, of  the  varying  notices  of  it  which  are  to  be- 
gathered  from  those  sources.  Now,  there  is  na 
doubt  as  to  the  declared  right  of  a  widow  in  Bengal 
to  succeed  to  her  husband's  estate  upon  his  death,  in 
default  of  lineal  male  heirs  down  to  the  great-grand- 
son in  the  male  line.  This  is  a  right  certain  and 
incontestable.  It  is  urged,  on  the  other  hand,  that 
there  is  not  any  direct  text  enjoining  that  in  the  event 
of  the  pregnancy  of  a  widow  on  the  death  of  her  hus- 
band, her  right  to  succeed  shall  be  held  in  abeyance- 
until  it  be  seen  whether  she  is  delivered  of  male  or 
of  a  female  child.  The  argument  as  to  a  widow  who 
has  a  permission  to  adopt,,  is  only  that,  according  to. 
the  dicta  of  the  Pundits^  she  is  to  be  regarded  as. 
enseinte.  If  no  text  can  be  shown  for  the  suspension 
of  the  rights  of  a  widow  actually  pregnant,  it  is  still 
more  certain  that  there  is  no  similar  provision  for 
divesture  of  right  in  the  case  of  a  widow  held  only 
to  be   constructively  pregnant  of  a  son  through  the 
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1858.        effect  of  a  permission  to  adopt.     The  single  passage  of 
Bamundoss  tlie  Hindoo  law  on  which  the  objection  to  the  Avidow's 
00^    EA  j,^2jht,  in  the  case  either  of  a  real  or  of  a  constructive 
MtjssAMUT    pregnancy  is  directly  rested,  is  the  following,  which  is 
noted  in  the  two  cases  [Ranee  Kishenmunee  v.  Rajih 
Ooclwunt  Singh,    above    referred    to,    and   RamJcishen 
Surkhi/l  V.  Miissummaiit  Sri  Jltites  Dihia,  3  Sud.  Dew. 
Adaw.  Eep.  367),  which  have  been  much  cited  in  the 
course  of  the  discussion,  and  of  which  the  translation 
is  subjoined  from  ColebrooJce^ s  translation  of  the  Daya- 
Bhaga,  ch.  i.  sec.  45.     '  They  who  are  born,  and  they 
who  are  yet  unbegotten,  and   they  who   are  actually 
in  the  womb,   all  require  the  means  of   support ;  and 
the  dissipation  of  their  hereditary  maintenance  is  cen- 
sured.'    Upon   this  passage  it  has   been  icontended, 
on  behalf  of  the  widow,  that  it  prescribes  a  moral 
duty   rather  than  a  legal  obligation  ;  as,  were  it  held 
to  be  of  strict  legal  force,   it  would  militate  against 
the  admitted  right   of  a  Hindoo  father  in  Bengal  to 
dispose  of  his  property  according  to  his  own  choice 
by  Will.     But  apart  from  this,  it  is  to  be  observed 
that  the  very  terms  of  the  text  providing  for  sons 
yet  unbegotten,  refer  to  a  contingent   and  future,  and 
not  to  a  present  right.     In  perfect   consistency  with 
this,  we  find  that  the  right  accruing  to  an  after-born 
■    son,  in  regard  to  real  ancestral  property,  is  thus  de- 
scribed in  the  same  treatise  (ch.   vii.  sec.  11).     That 
is  declared  by  Vishnu, — '  Sons  with  whom   the  father 
has  made  a  partition,  should  give  a  share  to  the  son 
born  after  the  distribution.'     (See.  12.)     So    Yajnga- 
vjalcyn, — 'When  the   sons  have  been  separate,   one, 
afterwards  born  of  a  woman  equal  in  class,   shares 
the  distribution.     His  allotment  must  positively  be 
made  out  of  the  '  iiible  estate  corrected  for  income 
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atid  expenditure  ;'  to  which  is  appended  the  following       i^ss. 
note  by  the  commentators  Sricris/ma,   &c.,    as  to  the  Bv^^iuxdoss 
v/ords  '  must  positively  :'— '  The  particle  vd  is  affir-  ^  ^oi^'^^-J'^a 
mative,  and  what  has  been  consumed   is  consequently    Mussxiinx 

'  o  TaRIXEEi 

excepted.'     See  also  the   Dayacrama     Sangraha^  as  to 
the   right  accruing   to  sons  afterwards   born,    ch.  v. 
sees.  21  to  24.     So  that  the  after-born  son's  right  is 
to  his  share  of  the  estate  as  it  stands  at  the  time  of 
his  bh'th,  and  not  retrospectively  with  reference  to  its 
state  at  any    supposed   period   of  his  conception.     A 
strons:  illustration  to  the    same    effect  is  to  be  drawn 
from  the  law  of  partition  according  to  The  Mltacshara^ 
in  which  it  is  laid  down  (ch.  i.  sec.    vi.  11,  12),  that 
if  the  pregnancy  of  a  brother's  widow   be  manifest  at 
the  time  of  an  intended  partition,  the  partition  should 
be   postponed   till    after   the    delivery.     Some   com- 
mentators, as  will  be  seen  by  the  note,   hold  the  sense 
of  the  passage  to  be,  that  partition   may  at   once  take 
place,  but   that  a    share    should   be  set  apart  for  the 
widow  who  is  supposed  pregnant^  and  when  she   is 
delivered,  the  share  is  to  be  assigned  to  her  son  ;  and 
this  interpretation   is  rejected  by    others  chiefly   be- 
cause, according  to  the  law  of  the  western    schools  in 
regard  to  an  estate  still  undivided,  '  widows   are  not 
entitled  to  participate  as  heirs.'     The    clear  inference 
is,  that  could  a  widow  have  been   heir,  as   she  can  in- 
contestably  be   in  Bengal^  she    might   have   been  ad- 
mitted on  her  own  right  during   pregnancy,  the  share 
devolving  to  her  son    only    on   his   birth.     As  to  the 
law  of  Banged,  it  need  only  be  added,    that   the  com- 
mentator Bricrishna,  when  expounding,  Dajja-Bhaga, 
ch.    i.   sec.  43,  the  peculiar  doctrine    of  the  Bengal 
school,  as  to  a  right  of  inheritance   not  vesting  in  the 
son  till  after  the  death  of  the  father,  says  of  a  passage 
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MrssAMrx  it  rehites  to  the  case  of  one  whose  father  dies  whilo 
the  chikl  is  in  the  mother's  womb.  Here  is  an  express 
and  indeed,  to  our  minds,  a  conclusive  reference  to 
actual  birth  after  the  death  of  a  father,  as  the  period 
of  commencement  of  right.  Of  authorities  other  than 
the  direct  text  of  the  law  and  commentaries,  the  fol- 
lowing may  be  quoted  : — Sir  W.  Macwif/hten  s  '  Prin- 
ciples of  Hiiulu  Law,'  vol.  i.  p.  2  :  '  The  most  ap- 
proved conclusion  appears  to  be,  that  the  inchoate 
right  arising  from  birth,  and  the  relinquishment  by 
the  occupant  (whether  effected  by  death  or  otherwise) 
conjointly  create  this  right, — the  inchoate  right  which 
previously  existed  becoming  perfected  by  the  removal 
t)f  the  obstacle.'  H.  Colehrooke,  in  Strange' s  '  Hindu 
Law,'  vol.  ii.  p.  127  (2nd  Edit.) :  '  Presuming  the  pro- 
perty here  spoken  of  as  the  woman's  to  have  been  what 
devolved  upon  her  by  the  death  of  her  husband,  and 
not  to  have  been  her  proper  Siridhana,  it  ceased  to  be 
hers  at  the  moment  of  a  valid  adoption  made  by  her 
of  a  son  to  her  husband  and  herself  ;  in  the  same 
manner  as  property,  coming  into  the  hands  of  a  preg- 
nant widow,  by  the  same  means,  cannot  be  used  by 
her  as  her  own,  after  the  birth  of  a  son.  A.n  adopted 
child  is  in  most  respects  precisely  similar  to  a  post- 
humous son.  From  the  moment  of  the  adoption 
takins:  effect,  the  child  became  heir  of  the  widow's 
husband,  and  the  widow  could  have  no  other  autho- 
rity but  that  of  mother  and  guardian.'  The  only 
means  of  evading  the  application  of  this  opinion,  so 
weighty  and  so  directly  to  the  point,  has  been  by 
arguing  that  it  was  given  in  regard  to  a  Madras  case. 
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and  had  reference  to  the  law  of  The  Mltacshara.     But         i^oS. 

first,  no  distinction  between  the  two  schools,  as  to  the   Bamuxdoss 

point  in  question,  are  in  any  way   alluded  to  in  the      ookerjea 

opinion  ;  and  next,  the  case  itself  was  one  of  the  sue-    Mcssamut 
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cession  of  a  widow  to   the  separate  property  of  her 

husband,  in  which  case  a  widow  has  the  same  right 
under  The  Mltacshara  as  she  has  in  all  cases  according 
to  the  Bengal  law.  There  is  a  difference  between  the 
two  schools  as  to  the  period  at  which,  after  birth,  the 
rights  of  sons  over  the  property  of  a  father  commence, — 
The  il///<?C6Viar«  school  holding:  the  commencement  to 
be  immediate  and  the  rights  of  the  sons  to  be  concur- 
rent w^ith  those  of  a  father  (as  with  us  in  the  familiar 
case  of  an  entail) ;  and  the  Bengal  school  holding  the 
rights  of  the  sons  to  commence  only  on  the  death  of 
the  father.  But  there  is  nothing  in  that  difference 
which  affects  the  applicability  of  Mr.  Colebrooke'  s 
opinion  to  the  case  of  sons  in  Bengal,  as  well  as  else- 
where, antecedent  to  birth.  See  the  dictum  of  the 
Privy  Council  in  DA^/rm  Das  Pancley  v.  Sha7na  Soondri 
Dibiah{o  Moore's  Ind.  App.  Cases,  243).  Now,  upon 
the  authorities,  there  can  be  no  doubt  that  that  is  the 
result  of  an  act  of  adoption,  because  the  property  is 
in  the  widow  from  the  death  of  the  husband  till  the 
power  of  adoption  is  exercised.  Then  that  adoption 
divests  it  from  the  widow  and  vests  it  in  the  adopted 
son.  Authorities  are  not  quoted  for  this  opinion,  nor 
does  the  point  appear  to  have  been  specially  dis- 
cussed in  the  case.  But  the  passage  shows  the 
sense  of  the  highest  judicial  authority  as  to  the  ad- 
mitted doctrine  on  the  subject.  An  anonymous  case 
may  also  be  cited  from  the  manuscript  papers  of  Sir 
Edivard  II.  Fast,  in  Morleifs  Dig.  (vol.  ii.  p.  18),  in 
which  incidentally,  the  same  opinion  is  very  strongly 
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BkMuxDoss  age  of  sixteen,  the  widow  had  given  up    the  property 
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MussAMUT  stront?   corroboration  of  the  trnth  of  the   Defendant's 
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case,  because  the  widow  herself  had  actually,   by  ih& 
adoption,   deprived   herself  of  a   life-estate.'     Of  the 
cases  decided  by    this    C'ourt  at    all  bearing  upon  the 
question,  those  of    Ranee  Kishenmunee  v.    Rajah  Ood- 
2vunt  Shiffh,  and  of  RamJcishen  SurJchjl  v.  Mussimimmit 
Sri  Mutee  Dihia^  before  referred  to,  and  another  case 
of  Pran  Nuth  Rai  v.  Raja  Govind  Chandra  Rai  (5  Sud^ 
Dew.  Adaw.  Eep.  p.  37),  v/hich  hius  been  cited  in  the 
argument,  relate,  as  has  been  noticed,  to    the   distinct 
I)oint  af  retrospective  rights  claimable  by  a    son  after 
adoption  ;  and  the  text    of   Hindoo  law,  in   respect  to 
the  rights  of  sonsunbegotten  or  in  the  wom^b,  in  which 
the  entire  stress  has  been  laid  in   connection  with  the- 
two  first  cases,  has  been  above   fully  adverted  to  and! 
explained.     There  is  a   case   {^Mussumniaut  Bhuwani 
Munee  v.  3Iussummaut  Sohikhna,  1  Sud.  Dew.    Adaw. 
Eep.   322),  which  is  in  support    of  the    general  view 
which  we  have  formed.     A  decree  was  there  made  by 
Mr.  Harrin-gton  iii  favour  of  six  daughters'  sons,  with 
reservation  of  the  eventual  birth  of  other  sons   to  one 
of  the  doughters,  who  would  be  entitled  to  share  with 
the  other  daughters'  son.     A  case  has  been   much  re- 
lied omin  opposition  to  the  right  of  the  widow,  that  of 
Kanina\\Iai  v.  Jai  Chandra  Ghos  (5  Sud.  Dew  Adaw. 
Eep.    42]|.     See   also    Kishcn    Lochan   Bosi  v.   Tarini 
Dasi  (5  S\^d.  Dew.  Adaw.  Eep.  p   55)  decided  by  Mr. 
Turnhidl^  tlie  effect  of  which  is  thus  stated  in  the  mar- 
ginal note  :— '  By  the  Hindu  Law  in  Boigal^  a  sister's 
son  (even  though  unborn  or  unbogotten,  at  the  time  of 
kis  maternal  uncle's  death)  is  an  heir  preferable  to  the 
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son  of  the  patermil  uncle  of  deceased  ;  and  a  sister  i^-^'*^- 
likely  to  produce  male  issue  (though  having  none),  as  Bamtndoss 
trustee  for  such  issue,  enters  on  the  succession  of  her 
deceased  brother's  estate,  to  exclusion  of  his  paternal 
uncle's  sen.'  The  authority  of  this  case  has  been 
■much  shaken  by  the  subsequent  decision  of  Mr.  Wal- 
/pole,  in  the  case  of  Lakht  Pr'uja  v.  Bhairah  Chandra 
Cliaudhuri  {p  Sud.  Dew.  Adaw.  Rep.  p.  315),  but  on  a 
ground  distinct  from  that  now  under  consideration. 
For  the  latter  decision  went  on  the  point  (see  p.  321) 
that  '  the  text  of  Menu,  which  deprecates  deprivation 
of  subsistence  of  the  Ttnborn,  had  regard  to  the  estate  of 
the  paternal  grandfather,'  and  did  not  apply  to  the  case 
then  before  the  Court,  of  the  estate  of  a  maternal  uncle. 
But  the  fact,  which,  under  any  circumstances,  entirely 
distinguishes  the  case  of  Karuna  Mai  v.  Jai  Chandra 
Ghos  from  the  present  one,  is  that  the  question  there 
was  of  the  nature  of  the  possession  to  be  given  to  a 
sister  who  is  incompetent  to  be  an  heir  to  her  brother  ; 
.and  the  question  here  is  of  a  widow  who  is  an  indis- 
putable heir  to  her  husband's  estate.  Possession  given 
in  the  first  case  to  a  sister  could  only  be  as  trustee  for 
others.  On  the  merits,  however,  of  the  decision  it- 
self, it  will  be  seen  to  have  rested  on  opinions  delivered 
by  the  same  Pundit,  so  shifting  and  inconsistent  as  not 
to  command  much  respect.  Thei-e  are  passages  at  the 
same  time  in  his  first  elaborate  B//ivasta  which  point 
distinctly  to  the  rights  of  unborn  sons  as  being  even- 
tual only  ;  for  instance,  that  B/jwasta  states,  at  p.  44, 
ib.,  that  the  first  authority  adduced  '  established,  that 
the  father's  daughter's  sen  took  deceased's  estate,  if 
■existing  at  the  time  of  his  death  ;  but  not  that  the 
ownership  in  the  estate  should  remain  in  abeyance, 
and  at  the  end  of   an   indefinite    time  the   succession 
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vest  in  tlie  posthumous  sister's  sou.     And  agaiu,  '  In- 
spired legislators  had  made  provision   for  the   custody 
of  the  estate  of  minors,  but  neither  they,  nor  any  writer, 
had  provided  for  the  charge  of  the   estate    of  the  un- 
born during  an  indefinite  time  ;  therefore  the   unborn 
could  have  no  property.'     It  remains  only  to  notice 
two  cases  ;  in  one,  Musstimmaut   Himulta    Chowdrayn 
V.  Mussummaut  Pudoo  Munee  Chowdrayn  (4  Sud.  Dew. 
Adaw.  Eep.  p.  19),  of  which  the  fact  of  a  widow  having 
received  a  permission  to  adopt,  was  adjudicated  on,  al- 
though no  adoption  had  been  made  ;    and  in   another, 
Mussummaut  Siibadra  Chowdrayn  v.  Goluknath  Chowdry 
(7  Sud.  Dew.  Adaw.  Rep.  p.  143),   of  which  the   ma- 
jority, Messrs.  Tucker  and  Reid^    of  the    Court,    held, 
that  until  an  adoption  was   actually   made,   no   action 
would  lie  in  regard  to  the  validity  of  an  alleged    deed 
of  permission.     Little  of  weight  can  be  deduced  upon 
either   of  these  decisions  as  respects  the   point  now 
under  inquiry  :  they  are  in  themselves  brief  and  gene- 
ral as  regards  the  point  of  receiving  or  rejecting  a  suit- 
under  the  circumstances    stated,    and  do  not   furnish 
strong  authority  in  support    of  a   judgment    on  either 
side  in  the  present  controversy.     Against    the    direct 
authorities   and   reasonings  above    detailed,    there   is 
nothing  to  be  stated,  but   some  doubtful   allusions  as 
to  what  the  t^rm  '•  birth'  positively  intends,  when  em- 
ployed in   Hindoo    Law.     A   passage  in   ColchrooJce' s 
'  Dig.,'  vol.  ii.  p.  505,  has  been  referred  to,  in  which 
birth  is  spoken  of  '  as  a  particular   relation   of  body, 
not  a  relation  taking  place  at  the   fir^t  instant  of  pro- 
creation.'    The  Pundit  of  this  Court,  in    the  first  By- 
wasta  in  Karumi   Mai   v.  Jai  Chandra   Ghos    (5    Sud. 
Dew.  Adaw.  Eep.  p.  44),  says  'birth  was  twofold  :'  it 
might  be  referred  to  the    period  of  '  conception  or    to 
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actual  production.'     In  the  marginal  note  by  Ml-.  J.  C. 
C.   Sutherland  (a  gentleman  whose   opinion  on  points 
of  Hindoo  Law  is  deserving  of  much  respect),  to  tlie 
case  of  Lakhi  Prlya  v.  Bhairah  Chandra  Chaudhuri  (5 
Sud.  Dew.  Adaw.  Eep.  p.  315),  he  has  introduced  the 
words  (not  to  be  found  in  the  decision  as  set  forth  in 
the  body  of  the  report)  '  Right  of  succession  cannot 
remain  in  abeyance  in  the  expectation  of  the  future 
production  of  such  heir  not  conceived  at  the  time  of 
succession  opened.'     It  has  been  argued   that  Hindoo 
rules  and  family  customs  have  established  a  period,  in 
the  sixth  month  of  pregnane}^,  from  which  conception, 
in  a  legal  sense,  can  be  calculated.     These,  however, 
are  very  feeble  grounds  for  introducing  a  novel  and 
most  perplexing  standard  and  origin  of   right  into  our 
practical  jurisprudence  ;  and  it   is  obvious  that   the 
rather  fanciful  analogy  which  has  been  contended  for 
between  a  real   pregnancy  and  a  constructive  preg- 
nancy through  a  permission  to  adoptt,  will  here  fail ; 
for  the  argument  has  been,  that  the  right  vests  in  the 
child  to  be  adopted  from  the  moment  that  permission 
to  adopt  is  pronounced  by  the  husband,  and  not  from 
the  sixth  month  or  any  other  period  after  that  date. 
The  truth  is,  that  the   supposition  of  a  positive  and 
actual  right  vested  in  an  embryo  which   may  never 
come  into  full  existence,  is   one  which  must  almost 
be  rejected   on  the  mere  statement  of  it.     It  is  parti- 
cularly repugnant  to  common   reason  in  the  case  of  a 
possible  adoption,  which  may  be  made  after  the  lapse 
of  many   years,  or  may  never  be  made  at  all.     If  the 
supposition  were  to  be  admitted  and  acted  upon,   the 
effect  would  be  to  alter  the  whole   course  of  natural 
inheritance,  for  there  would  be  one  course  of  inherit- 
ance as   from  the   son  to   be  adopted,  and   another  (as 
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Bamcxdoss  her    own    death.     The    rights,  for   instance,    of    any 

J,"      "  dauglitcrs  of  the  husband  would  in  the  former  case  be 

Mess^MCT  wholly  set  aside.     It  is  true   that  a  widow  may,  from 
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the  continuance  of  her  lite-interest,  have  an  interest 
opposed  to  her  duty,  which  should  lead  her,  if  she  has 
a  permission  from  her  husband,  to  adopt  a  son  Vvith- 
out  any  delay  which  she  can  avoid.  But  there  ap- 
pears to  be  no  power  under  the  Hindoo  Law  to  compel 
a  widow  to  adopt,  though  a  case  (in  Macnaghtens 
•^  Frineipies  on  Hindu  Law,'  vol.  ii.  p.  247)  has  been 
referred  to,  where  there  is  a  mention  of  an  incompe- 
tency in  a  widow  to  succeed,  if  she  neglect  to  mako 
an  adoption.  The  subject,  however,  is  only  cursorily 
LLoticed  in  that  case,  and  in  connection  with  a  point 
which  appears  to  have  been  ruled  upon  different 
grounds.  The  question  of  any  possible  check  on  a 
widow,  who  wilfully  protracts  or  evades  an  adoption 
speciall}^  enjoined  upon  her  by  her  husband,  is  not 
before  us ;  and  what  we  have  to  decide,  viz.,  the 
power  of  a  widow,  duly  authorized  to  adopt,  to  claim 
under  any  circumstances  her  personal  rights  until  she 
does  adopt,  is  not  a^ected  by  a  consideration  of  what 
might  be  the  proper  course,  if  she  could  be  proved  to 
have  violated  any  clear  and  positive  legal  obligation." 
The  Court  then  proceeded  to  give  judgment  on  the 
Talidity  of  the  Will  and  alleged  adoption  set  up  by 
Defendants  in  these  terms  :  ''  The  objections,  raised 
upon  the  nature  of  the  plaint,  being  disposed  of,  it  re- 
mains to  decide  upon  the  third  and  last  plea  preferred 
by  the  Appellants  in  the  case  Xo.  541  of  1847,  namely, 
their  claim  under  the  Will  of  the  deceased,  Chundci' 
Bosun^  alleged  to  have  been  executed  by  him,  the  day 
before  his  death.     On  the  subject  of  the  Will,  we  find 
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it  important  to  note  the  following  observations.     Tlie        I'^^s. 

document  lias   not  been  registered.     Iladhanaioih^  the   Bamcxdos» 

brother  of  Mohadch,  the  common  ancestor  of  the  par-   ^  ookhuea 

ties  in  this  cause,  is  allenrod  to  have  been  present  when    Mussamut 
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the  ^yill  was  drawn  out.     It  is  alleged  that  the   WiU 

was    executed    and  Muthooranauth  adopted  by  his  ad- 
vice ;  yet  the  Defendant,  Bamundoss  Mookerjea,  admits 
that  he  and  Radhanauth  had  many  disputes.     Indeed, 
in  his  petition  of  the  9th  of   August,    1832   (or   only 
six  weeks  before  the  alleged  execution   of  the  Will) 
which    will    presently    be    I'ofeiTed    to,     Bamundoss 
called   Radhana\ith  his  mortal  enemy.     Badh(mauth\ 
name  is  not  attached   to  the  deed,  nor  are   the  names 
of  any  of  the  relatives  of  the  family  ;   neither  is  there 
a  particle    of  evidence  to   show  when  and  under  what 
circumstances  this  acknowledged  bitter  enmity  ceased. 
It  is  said  for  the  Appellants  that  respectable   natives 
object  to  be  witnesses  to    deeds,  as  it  subjects  them  to 
be  cited  to  give  evidence  in  Court.     This  was   a  most 
urgent  reason  for  having  the  Will  registered  as  soon 
as  it  was   drawn.     Ko  such  precaution  was   however 
taken.     It  appears  from  a  petition  presented  by  Chun- 
dur  Bos^wi,  in  projwid  j^^^'^ond,  to  the  Magistrate,  on 
the    4th    of    August,    1832,    that  he  and  Bamundoss 
Mookerjea  were  then  great  enemies.     He  therein  com- 
plained that  Bamundoss  Mooheiiea  was  about  to  drive 
him  and  his  mother  out,    and  had   subjected  him  to 
extreme  ill-treatment  and  indignity  ;   that  Bamundoss 
Mookerjea  was  making  away  with  the  accounts ;  that 
the  Petitioner  had   only  a  few   months  to  attain  his 
majority,    when   the    accounts    must  be  rendered   to 
him  ;  notwithstanding  which,   the  Will,    dated  but  a 
few  weeks  afterwards,   or   on  the  22nd  of  Sej?tembe)' 
idem^  is  altogether  in  favour  of  Muthoaranauthy  Bamun- 
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Bamundoss  is  thus  shown,  and  no  attempt  has  been  made  to  prove 

°^  ^/^  '    that  subsequent  reconciliation   took  place.     In  answer 
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Iarixee.  ^  '    .      .  ./J 

9th  of  August,  1S32,  distinctly  styled  Chuncler  Bosun 
as  a  minor  who  had  absconded,  and  for  whom  he  was 
anxiously  in  scearch  lest  he  should  get  into  harm. 
There  is  no  mention  of  preparation  of  draft  or  discus- 
sion of  terms  (such  as  is  alwaj's  usual  with,  the  na- 
tives of  this  country)  of  any  Will  before  the  21st  of 
September,  the  day  of  Chuncler  Bosiui's  death.  Never- 
theless the  instrument  is  one  most  elaborately  prepared, 
with  every  possible  provision  to  secure  the  interest  of 
Bamundoss  MooJcerjeci's  sou,  and  to  shield  Bamtmdoss 
Mookerjea  from  every  description  of  responsibility.  If 
the  state  of  the  deceased  was  such  as  is  shown  by 
Bamundoss  Moolcerjea  himself  in  the  second  paragraph 
of  his  answer  on  the  record,  namely,  that  having 
caused  the  Will  to  be  written,  the  deceased  the  same 
day  became  perfectly  senseless  {Jiotto  chytunno),  it  is 
hardly  possible  that  he  should  have  been  capable  of 
dictating  and  understanding  its  contents,  drawn  as  they 
are  with  such  studied  particularity  and  precaution,  and 
of  signing  it,  as  it  appears  to  have  been  signed,  with  a 
perfectly  firm  and  steady  hand.  The  firmness  of  the 
signature  is  particularly  remarkable,  so  as  to  be  quite 
inconsistent  with  its  being  the  act  of  a  man  reduced 
to  the  last  stage  of  illness.  Again,  the  recitals  in  the 
Will  are  opposed  to  statements  made  by  the  Defen- 
dants on  other  occasions.  Inconsistencies  of  the  kind 
must  add  to  the  impression  arising  from  the  other 
circumstances  which  shake  the  credibility  of  the 
Will.  The  Will  enjoins  that  the  conditions  and  cere- 
monies of  adoption  shall  be  performed  by  the  Plain- 
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tiff,  the  widow.  The  Defendant's  pleader,  being 
asked  by  the  Principal  Suclder  Ameen,  on  the  occa- 
sion of  the  preparation  of  the  proceeding  under 
section  10,  Ben.  Eeg.  XXVI.,  1814,  on  what  date  the 
Plaintiff  performed  the  ceremonies,  answered,  that  he 
must  refer  to  his  principal  for  information  upon  that 
point ;  and  then  on  the  19th  of  December,  1845,  said, 
that  she  had  performed  them  on  the  19th  of  June, 
1834  ;  that  she  was  present  in  the  room,  and  that 
she  received  the  child  in  her  arms.  Several  wit- 
nesses were  produced  to  prove  this  fact,  but  they 
said  she  was  in  a  separate  room.  Moreover,  in  the 
petition  presented  by  two  of  the  Vakeels  of  this 
Court  [Bungshee  Buddim  3Iittnr  and  Rajnarain  Dutt\ 
on  the  26th  of  Decemher,  1844,  it  was  stated  by  them, 
on  behalf  of  Bamundoss  Mookerjea,  that  Chunder  Bo- 
suji,  when  in  full  possession  of  his  senses,  had  himself 
performed  all  the  ceremonies  of  adoption  of  Mtithoor- 
naid/i,  according  to  the  Bengal  Shasters  ;  or,  to  make 
use  of  the  words  of  the  petition,  '  had  completed  all  the 
conditions  and  forms  of  adoption  ;'  and  that,  there- 
fore, the  Plaintiff  could  not  object  to  his  adoption  in 
opposition  to  her  deceased  husband's  acts.  These 
discrepancies,  though  not  conclusive  evidence  against 
Muthoornauth,  who  was  a  minor  when  the  petition  was 
filed,  afford  strong  presumption  that  his  claim  under 
the  Will  has  no  good  and  just  foundation.  There  is 
another  circumstance  connected  with  the  Will,  which, 
though  we  do  not  lay  conclusive  stress  on  it,  must 
yet  not  be  passed  over  without  comment.  It  is  a  very 
remarkable  fact  that  the  alleged  Testator  throughout 
the  Will,  speaks  of  matters  connected  with  his  mi- 
nority, and  in  no  part  of  it  declares  himself  a  major. 
It  may  be  said,  that  the  making  a  Will  is  in  itself  a 
VOL.  VII.  y 
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i8oS.  prosiimptive  proof  and  assertion  on  his  part  that  he 
E.vMuxDoss  had  attained  his  majority.  It  appears  liowever  to  iia 
^^  ^/  ^'  Avorthy  of  notice,  that  in  an  instrument  containing  so 
MussAMCT  iniich  detail,  and  drawn  with  so  much  care,  hibour^ 
and  consideration,  including  a  circumstantial  narrative 
of  all  the  antecedent  circumstances  of  the  family  and 
property,  the  important  fact  that  the  Testator  was  of 
age  was  not  set  forth  distinctly.  It  would  be  na 
strained  inference  from  the  terms  and  general  purport 
of  the  instrument,  to  conclude  that  C/iwider  Bosun 
had  not  attained  his  majority.  Indeed  Bamundoss 
MooJcerjea's  petition  of  the  9th  of  Atcf/ust,  1832,  already 
adverted  to,  which  refers  to  his  minority  as  to  last  for 
eight  or  nine  months  longer,  is  strong  confirmation 
that  Chiinder  Basiin  at  the  tim<3  of  his  death  was  a; 
minor.  As  to  the  verification  of  the  Will,  it  is  to  be 
observed  that  the  names  of  four  persons  are  attached 
to  it,  namely,  Bishnath  Bose,  Nusseeram  Siiigh^  Chun- 
durnath  Chatterjec^  and  Ilurrccmohim  Chatterjee.  Of 
these  Hurrcemohun  is  dead.  Bishnath,  alleged  by  the 
Defendant  to  be  the  writer  of  the  instrument,  though 
summoned,  is  not  forthcoming  ;  and  the  Appellant;^ 
did  not,  as  required  by  law,  take  at  a  proper  time  the 
necessary  steps  to  cause  his  appearance.  They  made, 
indeed,  at  a  subsequent  period,  a  general  application 
for  a  fresh  suhpoena  to  be  issued  to  some  sixty  wit- 
nesses, Bishnath  being  one  of  them  ;  but  this  the 
Principal  Sadder  /I ;;^e^';^  rejected  as  being  a  mere  de- 
vice to  protract  the  proceedings.  Nusseeram  and 
Chundurnath  were  examined  by  the  Principal  Sudder 
A}neen,  as  were  sundry  other  witnesses,  as  to  their 
knowdedge  of  the  Will.  He  has  rejected  their  evi- 
dence, but  in  so  doing  has,  without  any  proof  adduced, 
thrown  an  imputation   upon  the  two  witnesses  above- 
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named,  of  beiug  professional  witnesses,  undeserving  of        i^'J''^- 
any  credit.     As  we  find  nothing  on  the  record  which    J5a5iumio.ss 
justities  the  expression  of  such  an  opinion,  wo  deem   ^  <J<"y';i''JEA 
it  necessary     to    notice   that     the    Principal    Sadder    ^Ii-s.sa.ml-t 
Ameeii's  conduct   in   offering    such   remarks,   unsup- 
ported by  any'  proof,  is  most  censurable.     As  to  the 
other  witnesses  who  have  also  been  examined  with  a 
view  to  substantiate  the  Will,  we  find  that  tliey  too 
have  deposed  to  its  execution,  as  well  as  to  its  attes- 
tation   by    Nuasccram    and  others.      These  witnesses 
say  that  they  were  present   on  the   occasion,  but  we 
cannot  attach  such  weight  to  their  testimony  as  Avould 
induce  us  to  declare  the  Will  genuine  in  opposition  to 
the  very  strong  proofs  already  referred  to,  not  adduced 
by  the  Plaintiff,  but  arising  maiuly  out  of  circum- 
stances and   events  over   which   she   had    no   control; 
This  circumstantial  evidence,  we  would  pointedly  re- 
mark, is  supplied  by  the  principal  Defendant  himself. 
The   non-registry    of    the  Will,   his   discrepant  peti- 
tions and  statements,  his  petition  of  the   9th   of  Au- 
gust, 1832,  to  the  Magistrate,  added  to  the  terras  and 
conditions  of  the  Will  itself  (the  preparation  of  wiiich 
is  admitted  to  have  been  deferred  to  the  very  last  mo- 
ment), arc  circumstances  over  which  the  Defendants 
had  every  control;  and  which  in  our  judgment  create 
a  high  degree  of  suspicion  as  to  the  genuineness  of  the 
instrument  which  greatly  outweigh  any  testimony   or 
proof  that  has  been  brought  by  the  Defendants.      It 
has  been  argued  that  the  non-registry   of   the  Will 
cannot  be  held  to  be  a  valid   objection,   inasmuch  as 
the  Court  has  prohibited  the  registry  of  Wills  or  docu- 
ments of  persons  deceased.     The  answer  is,  that  this 
rule  was  laid  down  in  case   Xo.  12 IS,  of  the   21st  of 
June,  1839^  long  after  the  alleixod  date   of  the  Will  iii' 
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1858.  question.  It  has  also  been  urged  that  the  instrument 
Bamuxdoss  has  been  in  the  public  offices  from  a  period  within  ten 
ojKKRjEA  lyiQiiths  of  its  alleged  execution ;  but  this  can  afford 
no  satisfactory  proof  of  its  actual  execution  by  the 
deceased :  but  further,  even  if  it  be  admitted  to  be 
genuine,  the  validity  of  it  is  question  on  the  ground 
of  its  being  the  act  of  a  minor.  The  presentation  of 
the  petition  of  the  4th  of  August^  1832,  in  propria 
persona,  by  the  deceased  Chunder  Bosun,  to  the  Magis- 
trate, which  is  acknowledged  to  be  a  genuine  docu- 
ment, is  evidence  of  the  nature  to  which  we  have 
above  adverted.  It  is  evidence  beyond  the  control  of 
the  parties  before  us.  The  Petitioner  therein  stated 
that  eight  or  nine  months  of  his  minority  still  re- 
mained, and  he  died  within  forty-eight  days  of  the 
presentation  of  tliat  petition.  The  Defendant,  Bamun- 
doss  3IookerJea,  in  his  answer  to  that  petition,  given 
to  the  Magistrate  a  few  days  subsequent  to  it  (a  docu- 
ment also  acknowledged  by  his  pleaders  to  have  been 
presented  by  him)  repeatedly  speaks  of  Chunder  Bosun 
as  a  minor,  whose  well-being  and  conduct  it  was  his 
[Bamundoss  Mookerjea's)  duty  to  look  after.  This  is 
evidence  drawn  from  unimpeachable  sources,  fur- 
nished, too,  by  the  principal  Defendant  himself,  many 
years  before  the  institution  of  the  suit,  and  forms  the 
strongest  possible  presumption  (we  had  almost  said 
conclusive  proof)  of  the  fact  of  the  decesed  Chunder 
Bosmis  minority  at  the  time  of  the  alleged  Will.  We 
cannot,  then,  after  duly  considering  and  weighing  all 
that  is  before  us,  but  declare  that  in  our  opinion  the 
Defendants  have  altogether  failed  in  proving  the  Will 
in  their  favour.  There  i«,  besides,  the  strongest  ground 
on  the  record  to  believe  it  to  have  been  the  act  of  a 
minor,  and,  therefore,   legally  inoperative   and   inad- 
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missible.     "We  cannot,   therefore,    upon  the    oral  evi-  1858. 

deuce  which  the  Defendants    have  brought  to  support  Bamundoss 

the  Will,  and  which  is  disproved   by  all    the  circum-  ^^^'''<^''^^'^'- 

stances  and  probabilities  of  the  case,  believe  that  any  Mussamut 

1  •  •1^/7  TARIXE5. 

permission,  oral  or  otherwise,  was  given  by  Chunder 
Bosun  for  the  adoption  of  Muthoornauth.  Under  such 
circumstances,  the  right  of  the  Plaintiff,  the  widow  of 
Chunder  Bosun,  to  succeed  to  his  estate  under  the 
provisions  of  the  Hindoo  law,  is  indisputable,  and  we 
have  only  to  determine  how  much  of  the  property 
claimed  she  is  entitled  to  recover,  as  being  part  of 
that  estate. 

"  The  Defendant,  Bamundoss  Mooherjea,  has  laid 
claim  to  the  Talook  Runghaut,  in  Zlllah  Nuddea,  and 
to  certain  indigo-factories  in  Zillahs  Mymensingh, 
Rungpore,  and  Dacca.  The  Talook  he  calls  his  own 
self-acquired  property,  and  the  factories  are  said  by 
him  to  have  been  erected  since  the  death  of  Chunder 
Bosun,  and  a  factory  in  Zlllah  Nuddea  is  alleged  to 
have  been  built  by  him  (the  Defendant)  at  his  own 
cost.  These  pleas  are  by  no  means  satisfactorily 
proved.  It  is  admitted  that  the  Talook  was  pledged 
to  the  common  ancestor,  Mohadeh.  It  is  nowhere 
stated,  nor  is  it  in  any  way  shown,  that  the  pledge  was 
redeemed.  The  Defendant  states  that  after  Mohadeh' s 
death  he  paid  the  sum  of  Es.  16  in  addition,  and  got 
a  bill  of  final  sale  in  his  own  favour  for  Rs.  316  on  the 
17th  Assar,  1231.  This  Kuhalah,  or  bill  of  sale,  is  filed, 
but  no  witnesses  have  sworn  to  it.  The  Defendant 
caused  his  name  to  be  registered  in  the  Collectorate 
in  lieu  of  Mohadeh,  on  the  18th  Srabun  of  that  year. 
Being  manager  for  the  family,  this  would  be  a  matter 
of  no  difficulty  ;  but  neither  the  Kubalah  nor  the  re- 
gistry  is  proof  of  self-acquisition.     The   estate  origi- 
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1858.  nally  was  lield  in  mortgage  by  Mohadch^  and  the  Conrt 
B.\MCNDoss  have  repeatedly  ruled  that  proof  of  the  specialty  of 
MooKERjEA  seif.i^cquisition  is  au  onus  which  lies  on  the  claimant 
MussAMur  wlicn  a  question  of  succession  to  property,  alleged  on 
the  other  part  to  have  belonged  to  a  family  which  is 
admitted  to  have  been  generally  joint  and  undivided 
in  estate,  arises  between  the  heirs  of  a  deceased  an- 
cestor. The  Kiibalah  is  not  proved,  and  mere  regis- 
tration in  the  Collectorate  is  not  sufficient  to  establish 
self-acquisition  by  the  Defendant.  aSTeither  is  the 
evidence  adduced  by  the  Defendant,  as  regards  the 
indigo-factory  at  NuJdea,  such  as  to  prove  that  pro- 
perty his  own.  Two  or  throe  witnesses  have  in  gene- 
ral terms  deposed  that  it  belonged  to  the  Defendant ; 
but  their  evidence  is  weak  and  inconclusive.  In 
regard  to  the  remaining  factories,  the  Defendant  has 
adduced  no  proof  whatever,  nor  has  he  brought 
forward  anything  to  disprove  the  claim  which  Plain- 
tiif  has  laid  to  certain  tanks  and  gardens  at  Bcei'- 
nuggur^  the  family  residence.  "We  are,  therefore,  of 
opinion  that  a  decree  must  pass  in  favour  of  Plaintiff 
for  her  husband's  share  of  the  above-mentioned  pro- 
perty, as  well  as  for  that  which,  it  is  admitted,  descended 
from  Mohudeh  to  his  heirs,  and  was  held  by  the  Defen- 
dant, Bamuiidoss  Mookcrjca^  as  he  acknowledges,  for 
the  benefit  of  his  third  son,  jSluthoovn(xiiih^  alleged  to 
have  been  adopted  by  the  Plaintiff's  husband,  the  late 
Chunder  Bosun.  In  the  plaint  an  allegation  is  made 
that  the  mesne  profits  of  the  estate  on  the  Plaintiff's 
share  amount  to  Es.  13,000  per  annum.  The  Prin- 
cipal Suddcr  Ameen  records  that  the  Plaintiff  refused 
to  take  out  an  Aniccn  to  calculate  the  actual  proceeds, 
and  that  the  Defendant  declined,  under  various  pre- 
tences, to  furnish,    fur  the  period  of  his  management, 
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the  papers  requisite  to  ascertain  them,  and  he,  there-  ^^^8- 
fore,  rejected  so  much  of  Plaiutiit's  claiai.  Yfe  are  of  i^a^iuxdoss 
opinion  that  mesne  profits  must  be  awarded  to  Phiin-  ^^ookekjea 
tilf  from  the  date  of  her  dispossession,  that  is,  from  the  Mussamut 
•  date  of  J^lohadeh'' s  death,  and  that  for  the  ascertain- 
ment of  their  amount  an  Ameen  must  be  deputed  in 
ordinary  course.  The  Defendant  will  be  called  on  to 
give  up  his  accounts  of  the  collections,  and  the  Ameen 
will  further  take  the  usual  steps  to  fix  the  amount 
realized  hj  him.  The  Plaintiff  having  been  debarred 
from  an  earlier  suit  by  minority,  interest  is  awarded 
at  6  per  cent,  on  each  year's  mesne  profits  on  the 
Plaintifit's  share  of  all  the  landed  j)roperty  claimed, 
from  the  date  of  MylvideVs  death  up  to  the  date  of 
suit,  and  at  the  rate  of  12  per  cent,  from  that 
date  to  date  of  decree,  and  the  same  interest  on  the 
aggregate  so  calculated  up  to  the  date  of  realization. 
Mesne  profits  and  interest  to  be  charged  to  Bamun- 
doss  Mookerjca  exclusively  up  to  the  date  of  Muthoor- 
naiitWs  majorit}',  and  to  both  Bamundoss  Mookerjea  and 
Muthooniauth  from  that  date  to  realization.  It  is  to 
be  here  noticed  that  Mathoornauth  has  been  recently 
allowed,  on  declaration  of  his  majority,  through  his 
pleader  in  this  Court,  to  appear  as  a  joint  party  in  the 
course  of  the  appeal  proceedings.  Plaintiffs  claim  to 
certain  gold  and  silver  plate  is  disallowed  by  the  Pnn- 
cipal  Siidder  Amccn,  who  does  not  deem  the  evidence 
of  the  four  witnesses  adduced  worthy  of  credit,  for  the 
reasons  stated  in  his  judgment.  We  see  no  reason  to 
interfere  with  this  part  of  his  decision.  He  has  also 
rejected  so  much  of  the  plaint  as  lays  claim  to  a 
share  of  Es.  3,00,000  cash  and  Es.  3,00,000  out- 
standing balances  ;  on  this  point,  likewise,  discrediting 
the  same  four  witnesses.  The  Plaintiff  has  sued  speci- 
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1858.        fically  for  these  amounts,   and  has  failed  to   establish 

Bamundoss   any  proof  of  their  being   due.     The  suit   was  not  for 

ooKERjEA  ppQ(j^^Qtion  of  accounts.     We  concur  with  the   Prin- 

MussAMUT    cipal    Suclder    Ameen.    that   no    sufficient   proof   has 
Taki>ee.  .  -  '  - 

been  given  of  these  claims,  and,  therefore,  as  regards 

them,  dismiss  the  suit  before  us.  Under  the  specialty 
of  the  case,  in  which  we  consider  great  wrong  to 
have  been  done  to  the  Plaintiff  by  a  party  who  comes 
forward  as  the  guardian  of  the  Plaintiff's  husband, 
a  minor,  and  in  consideration  of  the  large  amount  of 
mesne  profits  that  must  undoubtedly  have  been  col- 
lected, we  charge  all  the  costs  of  this  suit  to  Bamun- 
doss  Mookerjea^  and  to  Muthoofnauth,  for  whose 
benefit  he  acted,  save  those  of  the  Defendants,  Doorga 
Pershad  and  Kishen  Pershad,  who  will,  as  having 
supported  the  defence  of  Batmmdoss  Mookerjea^  pay 
their  own  costs."  It  was,  therefore,  ordered  that  a 
decree  pass  in  favour  of  Plaintiff,  in  amendment  of 
the  decision  of  the  Principal  Sudder  Ameen,  as  indi- 
cated above  ;  that  all  the  costs  of  this  Court  incurred 
in  both  the  causes,  save  the  costs  of  Doorga  Pershad 
3Iookerjea  and  Kishen  Pershad  Mookerjea,  Defendants 
in  the  Zillah  Court,  be  charged  to  Bamundoss  Moo- 
kerjea  and  Muthoornauth,  according  to  the  amount  pre- 
pared by  the  Accountant  of  costs  of  the  Court,  with 
interest  thereof  from  the  day  of  the  decree  to  that  of 
the  liquidation  thereof. 

Prom  this  decree  the  present  appeal  was  brought. 

Mr.  R.  Palmer^  Q.C.,  Mr.  Leith^  and  Mr.  Maiide^ 
for  the  Appellant. 

Two  questions  arise  ;  first,  whether  the  evidence  as 
to  the  Will  of  Chunder  Bosun,  and  of  the  adoption  of 
the  Appellant's  son,  Mitfhoornauth,  in  pursuance  there- 
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of,   justified  the  decree   appealed  from  ;  and  secondly,       .  ^f '^ll- 
whether  the  Respondent,  as  widow  of    Chiinder  Bosun,    Bamuxuoss 
was   capable,  in   her  character   as  widow,  oi   bringing  ^ 

this  suit,  wlien  an  express  power  was  gi\en  to  her  by  ^jj^j'."'/).^!'^^ 
her  deceased  husband  to  adopt  a  son.  Upon  the  second 
ground,  it  is  admitted  by  the  Respondent  in  her  plaint 
that  her  deceased  husband  executed  a  deed  of  adoption 
authorizing  her  to  adopt  a  son,  arid  of  her  intention 
to  do  so.  Therefore,  the  failure  of  the  Appellant  to 
prove  that  deed  to  the  satisfaction  of  the  Court  was 
immaterial,  and  the  Respondent  was  estopped,  as  far 
as  her  rights  as  widow  were  concerned,  from  con- 
testing the  point.  The  Court  below  having  insisted 
on  our  producing  this  deed,  which  was  not  in  our 
custody,  we  submit  that  it  was  a  miscarriage  of  jus- 
tice, and  that  the  cause  ought  to  be  remitted  to  the 
Court  below  on  that  ground.  Every  probability  is  in 
favour  of  the  adoption,  which  is  indispensably  required 
by  the  Hindoo  law.  The  "  DattaJca-  Mlmamsa^''''  sec.  i, 
els.  2,  3,  6,  58,  translated  by  Sutherland,  pp.  2,  23. 
The  widow  being  incapable  of  performing  sacrifice,  a 
substitute  is  admitted  for  the  performance  of  that  ce- 
remony in  the  adopted  son.  The  Mitacshara,  ch.  i. 
sec.  xi.,  note  to  sec.  9,  p.  308.  The  wife,  in  such  a 
case,  is  but  the  agent,  the  mere  instrument ;  the  pri- 
mary author  being  the  husband.  The  '-'■  Dattaka- 
MimaniBa^''  sec.  i.  els.  19,  21,  22,  translated  by  Suther- 
land^ pp.  7,  8.  The  Court  leans  to  the  presumption 
in  favour  of  an  adoption  having  been  made,  the  spi- 
ritual welfare  of  the  deceased  being  depended  upon  it. 
Huradhun  Mookurjia  v.  MutJioraiiuth  Mookurjia  (^a). 
Then  comes  the  important  question,  who  is  to  be 
{(x)    i  Moore's.  lud.  App.  Cases,  -ill. 

TOL.  YII.  Z 
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1858.        adopted :  the  Hindoo  law  says  from  amoug  kinsmen, 
Bamdndoss   connected  by  an  oblation  of  good  in   the  first  place. 
MooKERjEA  The   "  DiUaka-Mimamsa,''  sec,  ii.  cl.  2,  translated  by 
Mtjssamut   Sutherland^   p.   26  ;  and  a  preference  is  to  be  given 
Tariaee.     ^^  ^  brother's  son.     Strange's  "  Hindu  Law,"  vol.  i. 
p.  88   (2nd  Edit.).      W.  Macnaghten' s  "  Principles   of 
Hindu  Law,-'   vol.  i.   p.  68.     Everything  is  in  favour 
then  of  our  contention  that  the  Eespondent  adopted 
Muthoornauth  under  the  power  of  adoption  given  her 
by  Chimder  Bosun.     The  adoption  was  proved  by  the 
Purshita^  or  family  priest,  the  medium  through  which 
the  boy  to  be  adopted  is,  by  Hindoo  custom,  solicited. 
Secondly,  after  the  admission  that  the  Respondent  was 
authorized  to  adopt  a  son,   she  was  not,  we  contend, 
entitled  to  bring  a  suit  in  her  own  name,  claiming  as 
a  childless  widow,  to  be  the  deceased's  heiress  at  law. 
She  ought  to  have  executed  the  solemn  trust  and  per- 
formed the  obligations  imposed  upon  her  by  adopting 
a  son  for  the   benefit   of   her   husband,  and   the  suit 
should   have   been  brought   in   such   son's  name,  to 
whom  she  is,   in  fact,   but  a  trustee.     Dhurm    Das 
Pandey  v.  Mussumat  Soondri  Dihiah  («).     An  adopted 
son  has  all  the  rights  of  a  posthumous   son,  and  a 
sale  by  a  widow  to  his  prejudice,   even  before  adop- 
tion, is    invalid.     Banee  Kishenmunee  v.  Rajah   Ood- 
wunt  Singh  (b).     The  present  case  is  distinguishable 
from   Soondur   Koomaree  Delbeea  v.    Gudadhur   Per- 
shad  Teivarree  (c)  .•  there  the  widow  had  exercised  the 
power  of  adoption,  but  the  adopted   son  died  a  minor, 
and  she  sued  in  the  two-fold  character  of  heiress  of 
her  deceased  husband  and  of  the  adopted  son. 

(«)  3  Moore's  Ind.  App.  Cases,  229. 

{h)  3  Ben.  Sud.  Dew.  Eep.  228.         {c)  Ante,  p.  54. 
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At  the  conclusion  of  the  Appellant's  argument,  the 
following  observations  were  made  by 

The  Eight  Hon.  T.  Pemberton    Leigh. 

On  the  first  point  their  Lordships  are  perfectly 
satisfied  that  the  decision  pronounced  by  the  Court 
below  is  right  ;  and  so  far  from  being  disposed  to 
overturn  the  judgment  of  the  Court  upon  that  point, 
even  if  the  judgment  had  been  the  other  way,  they 
would  have  felt  themselves  bound  to  have  established 
it.  An  observation,  however,  is  made  by  the  Sudder 
Deivanny  Court,  that  the  Zillah  Judge,  with  respect  to 
two  of  the  attesting  witnesses,  has  spoken  of  them 
from  his  own  knowledge,  as  being  what  he  calls  "  pro- 


fessional 


witnesses," 


persons   of   no    character,   and, 


1858. 
Bamundoss 

MoOKERJEA 
V, 

mussavdt 
Tarinee. 


therefore,  entitled  to  no  credit  whatever.  He  does  not 
say  that,  as  w^e  understand  him,  from  his  own  per- 
sonal knowledge  of  the  parties,  as  being  in  the  habit 
of  coming  before  his  Court.  ISTow,  the  Judges  in  the 
Sudder  Deivanny  Court  have  passed  a  severe  censure 
upon  the  Zillah  Judge,  for  making  that  observation. 
Their  Lordships  think  it  right  to  say  that  in  that 
censure  they  do  not  at  all  concur.  It  is  of  great  im- 
portance that  the  Judge  should  know  the  character  of 
the  parties,  and  it  is  of  great  advantage  to  the  decision 
of  the  case,  that  it  is  heard  by  a  Judge  acquainted  with 
the  character  of  the  parties  produced  as  witnesses,  who 
is  capable,  therefore,  of  forming  an  opinion  upon  the 
credit  due  to  them.  With  these  observations  we  do 
not  think  it  necessary  to  trouble  the  Counsel  for  the 
Eespondent  at  all  upon  this  part  of  the  case. 

The  other  point  discussed  is  a  point  of  law,  whether 
the  widow,  having  a  power  of  adoption,  destroys  her 
right  to  sue  in  her  individual  character  as  widow,  and 


TaUIXEK. 
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1858.        {y^  truth,  tlierefore,  has  barred  herself   from  maiiitain- 
Bami-xooss    iiig  the  suit  in  which  she  has  obtained  a  decree. 

MooKK.RJEA 

Mf.ss.'vML'r  -^Ii'-   Wir/ram,  Q.  C,  and  Mr.  W.    Field,    for    the 

l{es])ondent. 

The  question  is  now  narrowed  to  the  single  point, 
whether  the  Respondent,  as  the  widow  of  Chunder 
Bosun,  is  entitled  to  recover  her  husband's  share  of 
the  property  ;  and  that  raises  the  question,  whether 
the  devolution  of  the  estate  on  her  would  be  prevented 
by  a  power  of  adoption  being  given,  and  the  possi- 
bility of  a  third  person  coming  into  existence  prevent 
her  taking  her  husband's  share  in  the  family  estates. 
Our  contention  is,  that  her  husband's  estate  passed  to 
her  as  a  childless  widow  and  as  his  heir.  She  takes  a 
life  estate.  Kecrul  Sing  v.  Koolahul  Sing  («),  Strangers 
"  Hindu  Law,"  voL  i.  p.  121  (2nd  Edit.).  W.  Mac- 
naghten's  "  Principles  of  Hindu  Law,"  vol.  i.  p.  19. 
With  regard  to  her  right  to  sue,  there  being  power 
given  her  to  adopt  a  son,  it  is  exactly  the  case  of  a 
possibility  of  having  issue,  the  case  in  such  circum- 
stances resting  on  the  analogy  of  a  woman  being 
enceinte  ;  she  would  undoubtedly  take  on  death  of 
her  husband,  and  receive  the  rents  and  profits  until 
the  birth  of  a  child.  Again,  the  child  in  the  womb 
might  never  be  born  alive.  But,  in  the  meantime,  and 
before  the  birth,  who  is  to  take  V  AVho  is  to  sue 
during  the  intermediate  time  for  trespass  ?  Certainly 
the  widow  on  whom  the  estate  devolves.  These  in- 
stances illustrate  the  great  inconvenience  which  would 
ensue  if  the  estate  was  left  in  doubt.  A  great  distinc- 
tion exists  when  the  widow  takes  the  interest  under  a 
deed  giving  her  power  to  adopt,  and  under   her  rights 

,«''   2  Moore'g.  lud.  App.  Cases.    331. 
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by  (lie  Iliiidoo  Law  a:^,  widow  of  a  childless  man.     In        ^^''^• 
tliis  case  her  right  to  sue  is  as  widow.     Every  case   Bamuxdoss 
upon  this  point  has  been   thoroughly   investigated  in    ^  "  ,,'' 
the  iudcrment  of  the   Court  below.     They   referred  to,     MrasxMnr 
and  relied  upon,  the  following  cases  : — Pivni  Nath  liai 
V.  Riija  Crovind  Chandra  Rat  («),   Ranee  Kishenmunee 
V.    Rajah    Oodivunt  Sing  [b),    RamJcishen  SurJcheijl  v. 
Mussnmnumt  Sri   Miitee    Dihia    (c),     Cluindun    Koon- 
ivaree  v.  SJico    Rafna  Singh,   (</),   Mussumaut  Siibudra 
Choivdryn  y.  Goluhuith  Choivdry  {e), 

]\ir.  Leith,  in  reply. 

First.  By  the  Hindoo  law  a  sister,  likely  to  produce 
male  issue,  but  not  even  begotten,  surviving  an  only 
brother,  is  entitled  to  the  succession^  and  to  enter 
possession  until  the  production  by  her  of  male  issue, 
Kislien  Lochan  Rose  v.  Tarini  Dasi  (/).  Mussummaut 
Solukhna  v.  Ramdolal  Pande  (g).  Secondly,  A  widow, 
with  power  to  adopt  a  son,  cannot  sue  in  her  own 
right.  Ranee  Kishenmunee  v.  Rajah  Oodtvunt  Singh  (h). 
Mussumat  Suhudra  Choivdryn  y.  (JoluJcnath  Choivdry  {{). 
It  is  true  that  in  the  former  case  she  claimed  as  heir 
of  her  deceased  son,  and  in  the  latter  her  claim  was 
for  the  intended  adopted  son  ;  but  these  cases  establish 
that  principle.  The  theory  of  the  Hindoo  law  is,  that 
the  moment  permission  is  given  to  adopt,  it  has  the 
same  effect  as  if  a  child  was  in  the  womb  of  the 
mother  ;  and  a  boy  subsequently  adopted,  as  might 
be   done  in   this  case,   has  all  the  rights   of  a  post- 

(«)  5  Ben.  Sud.  Dew.  Rep.  37.  {b)  3  Beii.  Sud.  Dew.  Eep.  228. 

{c)  3  Ben.  Sud.  Dew.  Rep.  367.  {d)  3  Ben.  Sud.  Dew.  Rep.  27 'j> 

{e)  7  Beu.  Sud.  Dew.  Eep.  143.  (/)  5  Ben.  Sud.  Dew.  Rep.  55. 

(<7)  1  Ben.  Sud.  Dew.  Rep.  324.  ih)  3  Ben.  Sud.  Dew.  Rep.  228. 
d  ■   7  Ben.  Sud.  Dew.  Rep.  143 
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1858,        humous  son.     Ramkishen  Surkhef/l  v.  Massummaut  Sri 
BvNru\Dos3    Mutte  Dibia  (a).     The  Aviclow,  therefore,  has  no  autho- 
y'     "     rity  but  that  of  intermediate  management, 

McssAiiuT 

Tarinee,  The  Eight  Hon.  T.  Pemberton  Leigh  : 

Their  Lordships  do  not  entertain  any  doubt  upon 
this  case ;  but  as  the  question  is  one  of  extreme 
general  importance,  they  were  anxious  to  hear  whether 
any  serious  objections  could  be  made  to  the  judgment 
appealed  from  by  Counsel  so  familiar  with  the  Hindoo 
law  as  is  Mr.  Leith.  But,  on  considering  this  judg- 
ment, which  is  most  able  and  elaborate,  they  entirely 
agree  in  the  principles  laid  down  in  it,  and  can  add 
nothing  to  the  clearness  and  force  of  its  reasoning.. 
They  have,  therefore,  simply  to  express  their  entire 
concurrence  in  the  judgment  of  the  Sudder  Court,  both 
upon  the  question  of  law  and  the  question  of  fact^ 
wdth  the  single  qualification  of  that  incidental  observa- 
tion made  upon  the  language  of  the  Zillah  Judge  in 
expressing  his  opinion  with  respect  to  the  two  attest- 
ing witnesses.  They  will,  therefore,  recommend  Her 
Majesty  to  confirm  the  judgment  pronounced  by  the 
Court  below,  with  costs. 

{a)  3  Ben.  Sud.  Dew.  Eep.  371, 
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Cheyt  Eam  -         -         -         -     AppelkmiS) 


AND 


Chowdheee  Kowbut  Eam      ^         -     Respondent* 

On  appeal  from  the  Sudder  Dewanny  Adawhlt,  North- 
Western  Provinces^  Agra. 

JL  HIS  was  aa  appeal  from    a   decree  of   the   Sudder    sotli  Xovi 
Dewanny    Adawlut   of   the    North-Western    Provinces,      1st  Dec     ' 
affirming  the  decree  of  the  Zillah    Court    of    BareiUy,        1858. 
which  decided  against  the  authenticity  of  a  Bond,  the      in  a  ques- 
subject  of  the  suit,  in   which   RadhaJcishen,    since  de-  thegg^^^i^e- 
ceased,  the  father  of  the  Appellant,  was  the  Plaintiff,  "I'^nVustm- 
and  the    Kespondent,    the  party   who   h  ad    executed  ment  sued 
the  Bond,  was  the  Defendant.  the  Courts  in 

*  Present:  Members   of   the   Judicial   Committee,— The   Eie-ht  ^"*"^^?     , 

'  °        oi^portunity  of 

Hon.  Lord  Kingsdown,  the  EightHon.  Dr.  Lushinglon,  the  Eight  personally  in- 
Hon.  The  Lord  Justice  Knight  Bruce,  the  Eight  Hon.  Sir  Edward  hekf^Sfuine^ 

Eyan.  it  is  necessary 

Assessor,— The  Eigh.  Hon.  Sii-  Lawrence  Peel.  *,^^*  ^^^  ^^" 

'  °  dence  im- 

peaching the  doeument,be  clear  and  strong  to  justify  the  appellate  Court 
reversing  the  decree  appealed  from. 

Circumstances  in  which  the  Judicial  Committee  upheld  a  Bond  im- 
peached as  a  forgery,  and  reversed  the  concurrent  decrees  oithe Zillah 
and  Sudder  Courts  in  India. 

Costs  in  India  and  upon  appeal  allowed  to  the  Appellant,  upon  a 
reversal  of  the  decree  of  the  Court  below. 
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18.38.  The  pLnidiiii^s  and  evidence  are  so    fully    slated    in 

CiitYTEAM  tlieir  Lordships' judgment  as  to  render  any  statement 
C'now%ii;yE  ^^^^'^  unnecessary,  beyond  an  outline  of  the  principal 
KowiiiTiiAM.  facts  in  issue. 

The  Courts  in  India,  in  their  decrees,  proceeded 
entirely  upon  the  suspicious  circutustances  of  the  case, 
and  decided  against  the  validity  of  the  bond,  chiefly 
on  the  ground  that  the  appearance  of  the  impression 
of  the  seal  of  the  Eespoudent  affixed  tliereto  was  un- 
satisfactory ;  and  on  that  ground  charged  Eadhakishcn 
with  the  forgery  of  the  Bond,  against  the  testimony 
of  the  attesting  witnesses,  who  in  their  evidence  de- 
posed that  the  lioud  was  executed  b}^  the  Eespondent 
in  their  presence.  Subsequently  to  the  decree  of  the 
8udder  Deivanwj  Adawhit,  the  Magistrate  of  the  Dis- 
trict of  Bareill//,  to  whom  the  investigation  of  the 
criminal  charge  against  Radhakishen  was  formally 
made  over  by  that  Court,  held  that  it  was  satisfac^ 
torily  proved  by  the  evidence  before  him  that  Radha- 
kishen was  innocent  of  the  charge,  and  that  the  seal 
tised  was,  in  fact,  the  geuiiiue  seal  of  the  Eespondent ; 
and  he  was  further  of  opinion,  that  the  impression  of 
the  seal  on  the  Bond  had  been  distinct  and  perfect 
when  the  Bond  was  filed  by  Radhakishen  in  the  suit  in 
the  Civil  Court,  but  had  been  tampered  with  (at  the 
instance,  as  the  Magistrate  suspected,  of  the  Eespon- 
dent, through  his  agents)  in  the  Civil  Court,  after  the 
document  had  been  filed,  which  the  Magistrate  thought 
accounted  for  the  suspicious  appearance  that  it  pre- 
sented when  examined  at  the  hearing  of  the  original 
suit.  A  review  of  the  judgment  of  the  Sxdder  Dewanmj 
Admvlut  was  applied  for  by  Radhakishen,  the  applica- 
tion being  grounded  upon  the  Magistrate's  judgment. 
The  application  "svas,  however,  refused,  and  this  appeal 
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was  instituted  by  the  present  Appallant,  Chqjt  Ram^  .If^fl, 
the  son  of  Radhakishcn,  who  had  died  Spending  the  pro-  CiikytEam 
ccedings,  to  reverse  the  two  decrees  of  the  Zillah  and  chowbhrek 
Sudder  Dewaiin// Courts,  which,  the  Appellant  sub-  ^^^wbut  kam. 
mitted,  were,  independently  of  the  finding  and  judg- 
ment of  the  Magistrate,  contrary  to  the  weight  of  tes- 
timony given  in  the  original  suit,  which  established 
the  authenticity  of  the  Bond  in  question,  and  the  due 
execution  thereof  by  the  Respondent,  and  the  amount 
which  formed  the  consideration  of  the  Bond  proved  to 
be  due  to  Radhakishen  from  the  Eespondent.  The 
Respondent  insisted,  that,  the  question  at  issue  being 
one  of  fact,  and  the  Courts  in  India  having  inspected 
the  document,  and  having  had  the  opportunity  of 
observing  the  demeanour  of  the  witnesses  while  under 
examination,  were  most  competent  to  judge  of  the 
credibility  of  the  evidence  :  and  he  further  insisted  that 
the  onus  jirohandi  was  in  the  Appellant's  father  to 
prove  the  consideration  for  the  Bond  and  its  genuine- 
ness, both  of  which  points,  the  Respondent  contended, 
he  had  failed  to  do,  and  that  moreover  the  Bond  had 
not  been  registered. 

Mr.  Lcith  for  the  Appellant ;  and 
Mr.  Forsyth,    Q.  C,   and   Mr.  Joijcc,  for  the  Re- 
spondent. 

The  case  of  Dwarka  Doss  v.  Bahoo  JanJcee  Doss  {a), 
was  cited  by  the  Appellant,  as  authority  that  the  items 
in  Radhakishen  s  banking  books  were  evidence  to  esta- 
blish the  consideration  of  tlie  Bond ;  and  Cir.  Ord. 
No.  178,  29th  Juhj,  1836,  to  show  the  possibility  of 
the  Bond  having  been  unfairly  treated  while  in  the 
custody  of  the   Court.     On  the  part  of  the   Respon- 

{a)  G  Moore's  luJ.  App.  Cases.  88. 
VOL,   VII.  A.  1 
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1858.        (lent,    Davidson  v.    Cooper  [a),  Crouch   v.  Hicke?},   (by, 
CntYTRAM   were  relied  upon  as   authority  for  the  dismissal  of  the- 
CnowDHREE  ^^^^^  ^^^^  Bond,  as  it  wars  alleged,  having  been  tampered 
KowBLT  Ram.  -^rith  wliile  in  RudhaJcish-en- s  custody,  whicL  fact  pre- 
vented the  Appellant  frmn  recovering. 

The  appeal  stood  over  for  consideration. 

isth  Dec,         Their  Lordships'  judgment  was  nov,-'  delivered  by 
"^■^^  The  Kidit  Hon.  Lord  Kixg.sdowx. 

The  Appellant,  in  this  case,  has  undertaken  a  task 
of  no  ordinary  difficulty,  since  he  asks  for  a  reversal 
of  the  decision  of  two  Courts^  in  ladla^  upon  a  mere- 
question  of  fact,  that  fact  being  the  genuineness  or 
forgery  of  an  instrument  which  is  the  foundation  of 
the  action  in  which  the  appeal  is  brought. 

The  Judges  in  the  Court  below  have  formed  their 
opinions  mainly  on  an  inspection  of  the  document, 
which  we  have  had  no  oppoi-tmiity  of  seeing.  The- 
ease  must  be  very  strong,  to  justify  such  an  unusual 
exercise  of  authority,  and  the  question  is,  whether  the- 
Appellant  has  established  such  a  case. 

Radhah'shen^  the  original  Appellant,  and  whom  we 
shall  call  the  Appellant  in  the  observations  we  are- 
about  to  make,  brought  an  action  against  the  Ee- 
spondent  on  a  Bond  for  Es.  15,000.  The  name  of 
the  Eespondent  appeared  to  the  Bond,  impressed  by 
tlie  stamp  of  a  seal.  The  Zillah  Court,  on  examining 
the  signature,  and  comparing  it  with  other  impressions 
of  the  seal  of  the  Eespondent  acknowledged  to  be 
genuine,  decided  that  the  impression  on  the  Bond  was 
a  forgery,  and  dismissed  the  suit.     The  Sadder  Court, 

(«)   11  Mee.  ,S:  AVt-ls.  77R.     S.  C.  in  error.  IS  Mee.  &  AVels.  343. 
^i)   6  L,  J.  X.  S    C'luiii.  loo. 
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'Oil   appeal,    confirmed   this   decision,    and,    in    effect,        18.38. 
ordered  the  Appellant  to   be  prosecute<:l  for  forgery.   ChevtRasi 
51c  was  so  prosecuted,  and   was  acquitted.     He   then  (^^„o^^^,„rpe 
-applied  for  a  review  of  the  judgment  against  him  in  nowbut  RAii. 
the  civil   suit,  which  was  refused,  and  he  has  now 
■appealed  to  Ilcr  Majesty  in  Council. 

The  Appellant  and  Eespondeut  were  both  residents 
at  Barcilly^  the  former  being  apparently  a  Banker  and 
■money-lender,  and  the  latter  a  landowner.  It  is 
admitted  on  all  hands,  that  pecuniary  transactions  had 
taken  place  between  these  parties  ;  that  moneys  were 
.advanced  by  the  Appellant  to  the  Respondent,  and 
securities  given  by  the  Eespondent  to  the  Appellant 
in  particular,  a  mortgage  by  the  Eespondent  to  the 
Appellant,  under  which  the  latter  was  in  possessiom 
•of  a  village  of  the  Eespondent,  and  a  Bond  for 
Es.  4,000,  by  the  Eespondent  to  the  Api>ellant,  are 
specifically  mentioned. 

But  in  addition  to  these  transactions,  tlie  Appellant 
alleges  that  there  were  many  other  advanceo  made  by 
him  to  the  Eespondent  upon  Bonds  and  notes  of  hand, 
in  respect  of  which,  in  the  month  of  August^  1851,  a 
large  sui*i  was  due  for  principal  and  interest ;  that  in 
the  course  of  that  month  the  parties  came  to  a  settle- 
inent  of"  accounts  ;  thtit  the  Appellant  having  con- 
sented to  make  an  abatement  from  the  amount  due, 
the  balance  was  settled  at  Es.  15,000  ;  and  on  the 
oOth  of  August^  1851,  a  Bond  was  executed  by  th-e 
Eespondent  to  the  Appellant,  to  secure  the  payment 
of  that  sum,  with  interest  at  ene  per  cent  per  month, 
in  the  month  of  3Iag  then  following. 

The  amount  due  upon  the  instrument  being  unpaid, 
the  Appellant,  on  the  30th  of  ^epicmher^  1852,  lile4 
his  pl.'iiut  in   the  7Mlah  Court    of  BarcUhf.  claiminij 
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1858.        {}iQ  ^iij^i  of   j>g_   16,955  for  priucipul  and  interest  on 
CueytEam   the  alleged  Bond. 

Chowdhbee  ^^^  ^^^^  ^^^  ^^  October,  1852,  the  Eespondent  under- 
nowbutRam.  took  to  file  a  defence  to  the  suit  within  two  weeks. 
This,  howoA'er,  he  neglected  to  do ;  and  on  the  2nd  of 
Dcccf/th'f,  1852,  an  Order  was  made  by  the  Court  that 
the  Appellant  should  proceed  to  prove  his  case  ex- 
partc. 

He  accordingly,  on  the  3rd  of  Deeemher,  1852,  ob- 
tained an  order  to  summon  his  witnesses,  and  brought 
into  Court  the  Bond  in  question,  which  was  ordered 
by  the  Court,  on  that  day,  to  be  kept  with  the  misl  or 
record  of  the  proceedings. 

The  production  of  this  Bond,  and  its  deposit  in 
Court  at  this  early  stage  of  the  proceedings,  when  it 
was  open  to  the  inspection  of  the  Eespondent  and  his 
agents,  appear  to  be  of  great  importance  in  this  case. 

The  Bond  purport-ed  to  have  been  given  after  a 
'  settlement  of  accounts,  to  be  stamped  with  the  seal 
,  of  the  Eespondent,  and  to  be  witnessed  by  Doorga- 
pcrshad,  the  Mootsitddec,  or  man  of  business,  of  the 
Eespondent,  who  is  also  described  as  the  writer  of  it, 
and  it  was  dated  only  thirteen  months  before  the  suit 
Avas  instituted.  The  Eespondent  was  resident  on  the 
spot  where  the  Bond  was  executed,  and  where  the  suit 
was  brought,  and  both  he  and  his  agent  must  have 
known  with  absolute  certainty  whether  the  one  had 
written  and  the  other  had  sealed  such  an  instrument, 
or  whether  the  document  was  a  mere  forgery. 

The  Eespondent  had  notice  of  this  claim  on  the 
2nd  of  Octobcj-,  1S52.  It  is  difficult  to  suppose  that 
if  he  had  never  executed  any  such  instrument  he 
shcnild  not  instantly  have  protested  against  the  forgerv  ; 
but  he   took  no  step  whatever   to  defend   the  suit  on 
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this  ground,  or  any  other,   till  the  case  was  ordered        i^^^- 
to  proceed  ex-jyartc.     He  then,  on  the  9th  of  December,   CnEvxEAir 

1852,  applied  to  be  admitted  to  defend  the  suit,  not  on  chowdhuke 
the  ground  that   the  Bond  was  a  forger}^,  but   on  the  ^'owbutRasi. 
allegation    "  that   he  has   several  objections    to    the 
Plaintiff's  claim,   which  involves  a  considerable   sum 

of  money." 

He  was  let  in  to  defend  ;  and  on  the  Gth  of  Januarij^ 

1853,  he  put  in  his  answer.  In  this  answer  he  states 
that  the  Plaintiff's  claim  is  based  on  a  fictitious  Bond, 
and  he  assigns  various  reasons  to  show  that  the  fact 
of  his  having  given  such  a  Bond  is  improbable  ;  but 
he  nowhere  distinctly  says,  *'  I  never  executed  any 
such  Bond.  The  seal  is  not  my  seal ;  it  differs  from 
the  genuine  impression  of  my  seal :  the  writing  is 
not  the  writing  of  my  agent."  Amongst  other  cir- 
cumstances of  improbability  on  which  he  insists 
against  the  Appellant,  he  urges  that  it  is  very  unlikely 
that  the  exact  balance  of  accounts  should  result  in  a 
sum  of  Ks.  15,000,  without  any  fractional  sum,  and 
that  a  Bond  for  so  large  a  sum  should  not  have  been 
registered,  more  especially  as  the  Bond  for  Es.  4,000 
was  registered. 

On  the  12th  of  Fehnuwi/,  1853,  the  Appellant  filed 
his  replication.  With  reference  to  the  two  objections 
referred  to,  he  states  that,  as  to  the  amount  of  the 
Bond,  the  sum  really  found  due  on  the  settlement  of  ac- 
counts, for  principaland  interest,  was  Rs.  17,319.  1.  3.  ; 
but  that  the  Appellant,  on  the  importunate  entreaties 
of  the  Eespondent,  consented  to  give  up  the  surplus 
beyond  Es.  15,000,  and  to  take  a  Bond  for  that 
amount ;  and  he  says,  that  the  accounts  and  docu- 
ments, showing  the  exact  balance  which  were  can- 
celled on  the  execution  of  the  Bond,   still  exist  to 
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^J_5^^  remove  the  Eespondent's  objection.  AVith  respect  to 
CiieyxEam  the  want  of  reo-istration  he  states,  that  he  was  in  the 
Chowdhrke  habit  of  advancing  thousands  of  rupees  to  the  Ee- 
NowBUT  Ram.   gpo^^j^jj^i  upon  Unregistered  documents. 

The  rejoinder  of  the  Eespondent  was  filed  on  the 
23rd  of  3Ia/-ek,  1853,  in  which,  amongst  other  things, 
he  alleges,  that  if  the  former  documents  had  ever 
■any  existence  and  were  cancelled,  they  ought  to  have 
been  given  up  to  him,  the  Respondent,  on  the  execu- 
tion of  the  Bond,  and  that  ^' when  the  former  docu- 
ments are  produced,  the  imposture  of  the  claim  will 
be  fully  exposed." 

In  this  state  of  the  record  the  parties  went  into 
evidence. 

The  evidence  of  the  Appellant  in  the  suit  may  be 
conveniently  considered  under  three  heads  : — First, 
the  transactions  leading  up  to  the  13ond,  Second, 
the  execution  of  the  Bond.  Third,  the  subsequent 
recognition  of  it  by  the  Respondent, 

The  clerk  of  the  Appellant,  named  Laljecmid^ 
gives  the  following  account  under  the  first  head: — 
*'  The  facts  are  these  :  there  are  mutual  dealings 
betwixt  Chowdhree  NoivbiU  Ram  and  Lalla  Radhaki- 
^hen.  Radhaklshen^  demanded  payment  from  Chowdhree 
Noiuhut  Ram.  Chowdhree  Nowbut  Ram  sent  to 
Radhakishen  his  Mootsuddee  (Persian  scribe)  Door- 
gajiershad,  to  compile  accounts,  and  find  the  balance 
•due  by  him.  Doorcjapershad^  Mootsuddee,  then  came 
to  Radhakishen  and  computed  accounts,  on  which  a 
balance  of  Rs.  17,389.  1.  3.  appeared  against  Nowbut 
Ram.  Doorgapershud  returned  to  Chowdhree  Nowhat 
Ram  with  the  list  of  accounts,  leaving  one  copy  of  it 
with  Radhakishen,  and  telling  him  to  have  the  ac- 
counts examined,   and   that  he  would  himself  do  the 
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same.  Radhakishcu  tlien  gave  me  the  list  of  ac-  i*^'^- 
coimts,  and  told  me  to  go  to  the  firm  of  Lcdla  CheytBam 
Muthar  Doss^  and  to  have  the  accounts  examined  by  chowphree 
Lalhi  Doorgaper&had^hifi  ?i^e\\L  I  accordingly  went  nowbutRam. 
to  Dooygapershad^  agent,  with  the  account^  and 
showed  it  to  him,  and  told  him  to  see  if  there  was 
any  discrepancy  in  it.  DoorgapersJtad  and  Kishen 
Cliund,  the  principal  agent  of  the  firm,  looked 
at  the  account,  and  said  there  was  no  discrepancy  in 
it.  I  brought  the  account  back  to  Lcdla  Eadhahisheiij 
and  told  him  it  was  correct.  On  the  same  day, 
Doorgapcrshad,  Mooisuddcc,  aeeompanied  by  Sheona- 
rain,  the  brother-in-law  (sister's  husband)  of  Choit;- 
dhree  JVowhit  Ram,  came  again  to  Lalla  Radhakishen^ 
and  said  that  Chotvdhree  Nowhut  Ram  had  seen  the 
account  and  understood  it,  but  he  had  desired  that 
some  reduction  should  be  niade  in  the  interest.  On  this 
Lalla  Radhakishen  said,  '  Pay  me  my  money,  and  I  shall 
make  any  reduction  j'ou  will  propose  in  the  interest.' 
On  this  Sheonarai?i  and  Doorgapershad,  Mootsiiddeej 
said,  '  The  money  is  ready,  and  we  promise  to  pay  iu 
the  month  of  Jegt.''  Radhakishen  then  asked  what 
reduction  he  should  make  ;  and  Doorg%jmrshad,  Moot- 
siiddee,  and  Sheoiiarai?i,  the  brother-in-law  of  Noivbitf 
Ram,  said,  '  You  may  have  a  Bond  for  Es.  15,000,  and 
relinquish  the  balance  in  our  favour.'  Radhakishen 
agreed,  and  said,  'Yery  well,  pay  Rs.  15,000,  in  Jegt.'' 
Then  they  returned  to  tlie  Chowdhree,  and  must  have 
told  him  everything."  He  then  says,  on  cross-exa- 
mination, that  of  the  balance,  actually  due,  10,200 
and  odd  rupees  were  for  principal,  and  the  remainder 
for  interest ;  that  interest  was  charged  at  1  per  cent, 
per  month,  and  that  there  were  six  Bonds  and  notes 
of  liand. 
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isjs.  Ti;iis  Avitnoss  refers  to  an  cxaminatiou   of  these  ac- 

CheytEam   counts  by  the  Gomashia^   or  head   clerk,   at  Bareilbj^ 

CiioAVDHREE  ^^  ^^^^  ^^'^^^  '^^  MutJuxi  Dos-S,  ouG  of  the  largest  bank- 

noweutRam.  JQg  ^YiYis  in  India.     This  gentleman  appears    to   be 

above  all  suspicion ;  he  is  examined  on  behalf   of  the 

Appellant,   and  he  entirel)^  confirms  the  account  of. 

Laljeemul.      He  says  : — "  It    is  something   less   than 

two     years     when    Laljeemul^    Mooisuddee    of   Lalla 

Radhakishen,    brought  me   Choivdhree  Noivhut  Rant's 

account  in  order  to  have    the  computation    of  interest 

examined  by  me,  and  I  and  Kishen  Chund  accordingly 

examined  it ;   subsequently,  eight  or  ten  days  after, 

I    heard   that    Lalla   Radhakishen   had    relinquished 

2,000  and  odd  rupees,  and  that  he   caused    Choiodhree 

Noivhut  Ram  to  execute  a  Bond  for  Es.  15,000." 

He  then  says  there  were  many  previous  dealings 
between  the  Appellant  and  Eespondent ;  that  when- 
ever Choivdhree  Nowhut  Ram  wanted  money,  no  one  but 
the  Appellant  supplied  him  with  it.  That  dealings  had 
been  carried  on  from  the  time  of  Choivdhree  Bussunt 
Ram,  who  was  the  father  of  the  Eespondent. 

The  statement  ot  these  witnesses,  as  to  the  settle- 
ment which  took  place,  and  the  abatement  which  was 
made  by  the  Appellant,  is  confirmed  by  the  evidence 
of  Ramsoolch  and  of  Gholam  Ilussun,  who  concur 
with  Laljeemul  in  representing  that  Sheonarain,  the 
brother-in-law  of  the  Eespondent,  was  one  of  the 
persons  at  whose  instance  the  abatement  was  made. 

That  extensive  dealings  took  place  between  the 
Appellant  and  Eespondent,  is  furrher  proved  by 
the  evidence  of  Seetaram^  a  Tehseldar,  or  who  had 
filled  that  office,  which  we  understood  is  one  of 
respectability,  who  says  that  "dealings  existed  from 
the  time  of  the  Eespondent's  father,  and  that  whenever 
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they  wanted  money  they  borrowed  it    from    the  Ap-       ^^^^ 
[>ellant,     and  that  very  often  money    was    drawn  on    ChkytRam 
notes  of  hand,  without  the  execution  of  a^^Bond."  Cnom'iHKEE 

In  addition  to  this  evidence  the  Appellant  pro- 
duced the  Bonds  and  notes  upon  which  the  balance 
was  alleged  to  have  been  found  due,  and  the  account 
said  to  have  been  made  out,  showing  the  balance. 

The  Eespondent  had  alleged  that  when  these  docu- 
ments were  produced,  the  imposture,  as  he  calls  it, 
would  appear.  They  are  produced,  and  no  attempt 
whatever  is  made  to  discredit  them. 

It  is  difficult  to  imagine  proof  more  distinct  and 
positive  upon  the  first  point  :  the  transactions  which 
led  up  to  the  Bond.  But  the  Appellant's  evidence 
distinctly  names  two  persons,  connections  of  the 
Respondent  ;  one  is  agent,  the  other  his  brother-in- 
law,  by  whose  intervention  this  arrangement  is 
alleged  to  have  been  made.  The  Respondent  does 
not  examine  either  of  these  witnesses,  or  offer  in  any 
other  manner  Avhatever  to  contradict  the  testimony 
of  the  Appellant's  witnesses. 

That  the  balance  was  ascertained  ;  that  the  abate- 
ment was  made  ;  that  there  was  an  agreement  to  give 
a  Bond  for  Rs.  15,000,  are  facts  which  must  be  con- 
sidered us  conclusively  established. 

Secondly,  as  to  the  execution  of  the  Bond.  Zal- 
jeemul,  after  the  passage  which  we  have  read  from 
his  evidence,  proceeds  thus  : — "  Again  the  next 
day,  four  (/hurries  after  sunrise  (two  ghurries  and 
a  half  make  one  hour),  Doorgapershad^  Moot- 
suddee,  came  to  Radhakishen,  and  said,  '  Send  your 
witnesses  that  the  Bond  may  be  recorded.'  Lalia 
Radhakishcn  then  sent  myself  (L(djeemul),  Cho- 
teyloll^  Ramsookh,    Sheikh    Amcerooiiah,    and    Gholam 

VOL.    Til.  B  1 
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]1^^  -^«^55i<w,  with  Dooff/cfperskad,  and  told  us,  '  If  the 
ChkvxRam  C/ioivdkree  should  record  a  Bond,  and  acknowledge 
Cfiot^dhree  ^^  before  you,  you  should  witness  it.'  All  five  of  us 
accordingly  went  in  the  dewankhanah  (a  hall  for  re- 
ceiving visitors)  of  Choivdhree  Noivbut  Ram,  accom- 
panied by  Doorgapershad.  The  Choivdhree  was 
seated  there.  Doorgapershad  told  him  that  Lalla 
Radhakishen  had  sent  us  to  witness  the  Bond.  The 
Chowdhrce  told  Doorgapershad  to  bring  out  paper  and 
to  record  the  Bond.  On  this^  Doorgapershad  brought 
out  paper,  and  engrossed  a  Bond  thereon.  He  gave 
the  Bond  to  the  Choivdhree,  who  saw  it ;  and  having  sent 
for  his  box,  impressed  it  with  his  seal,  and  told  us  to 
witness  it.  Doorgapershad,  Mootsuddee  (the  writer), 
and  Ramsookh,  ChotegloU,  myself,  Sheikh  Ameeroolah 
and  Gholam  Hussun.  accordingly  witnessed  the  Bond. 
The  Bond  was  recorded  in  our  presence." 
■  His  account  is  confirmed  by  Choteyloll,  a  friend  of 
the  Respondent,  another  attesting  witness  ;  by  Ram- 
sookh, also  an  attesting  witness  (though  his  name 
is  written  by  Doorgapershad,  the  agent  of  the  Re- 
spondent, as  Ram  Sing)  ;  and  by  Gholam  Hussiui, 
who  was  present,  and  saw  the  transaction,  though 
there  appears  to  be  some  error  as  to  his  being  an 
attesting  witness  ;  at  least,  his  name  is  not  found  in 
the  instrument  as  printed  in  the  record  of  the  pro- 
ceedings of  the  Court  below. 

These  witnesses  are  cross-examined,  but  their  evi- 
dence is  not  in  the  least  shaken,  and,  if  it  be  believed, 
it  proves  most  distinctly  that  the  instrument  in  ques- 
tion was  written  by  Doorgapershad,  the  agent  of  the 
Respondent,  who  also  attested  it,  and  that  the  Re- 
spondent deliberatel}"  stamped  his  seal  upon  it,  in 
order  to  give  it  effect. 
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But  what  makes  this  evidence  conclusive  is  this  ;        1858. 
that  the  Eospondeut  having  the  means  of  disproving  Cheyt  Ram 
the  stoiy,  if  untrue,  by  producing  his  own  agent  to  chowdhree 
say   that  he   did  not  write  and  did  not  witness  the  nowbut  ram. 
Bond,   does  not   venture  to   call   him,    or  any   other 
witness,    to  the  point.     He   examines    thirteen    wit- 
nesses upon  matters    totally    irrelevant    to    the    real 
issue,  and  does  not  examine  one  who  tends  even  to 
throw  a  doubt  upon   one   single   material  fact  of  the 
Appellant's  case. 

But  the  matter  does  not  end  here.  So  far  from 
denying  this  Bond,  the  Eespondeut,  after  its  execu- 
tion, endeavoured  to  obtain  time  for  payment  of  it, 
which  brings  us  to  the  third  head  of  evidence ;  the 
recognition.  Door  gaper  shad ^  Mootsuddee,  is  asked  : 
"  Did  any  one,  ever  coming  before  you,  make  any 
acknowledgment  ?"  He  answers  :  "In  the  last 
month  of  Katuk  I  went  to  Chotvdhree  Notvhut 
Ram,  to  write  a  note  on  account  of  Lalla  Kalka 
Doss;  resident  of  Peelhibeet,  who  had  mortgaged 
the  village  of  Rooppoor.  Chotvdhree  Noivbut  Ram 
told  me  to  give  Lalla  RadhaJcishen  Rs.  4,000,  for 
which  the  latter  had  brought  an  action  ;  further  say- 
ing, 'There  is  another  suit,  for  Rs.  15,000.  You 
may  give  Rs.  4,000,  and  Lalla  Radhakishen  will 
take  something  less  in  the  amount  of  costs ;  you 
should  have  this  matter  settled,  and  the  suit  for 
Rs.  15,000  you  may  have  adjusted  afterwards.'  I 
said  that  the  matter  as  it  then  stood  would  cause 
disrepute,  and  that  it  should,  therefore,  be  settled. 
Again  Chowdhree  Notvhut  Ram  said,  'You  should 
have  the  matter  settled.'  I  said,  '  Tell  me  what  to 
say,  that  I  may  go  to  him  and  settle  accordingly.' 
Chotvdhree  Nowhut  Ram  replied,  '  that  he  would  be 
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1858.  able  to  pay  the  money  in  five  years,  and  that  if  he 
CheytRam  were  made  to  pay  in  a  lump  it  would  ruin  him.'  I 
Chowdhree  ^^^^i  '  Your  and  Lalla  RadhaJcisheii' s  affairs  are 
NowBiT  ium.  founded  on  mutual  friendship.  He  is  like  your  patron, 
and  will  not  ruin  you  ;  but  he  will  not  agree  to  the 
promise  of  payment  in  such  length  of  time,  because, 
in  six  years'  time,  interest  on  the  sum  of  Es.  15,000 
will  accrue  to  nearly  Es.  15,000.  Such  promise  of 
payment,  without  interest,  he  will  not  agree  to.' 
Again  the  Choiodhree  said,  '  You  may  give  Es.  4,000 
on  account  of  the  suit  for  that  sum.  I  shall  send 
Sheonaraiii,  and,  as  you  also  will  be  there,  you  may 
have  the  matter  settled  ;  and,  if  he  will  not  come  to 
terms,  I  will  defend  the  suits.'  After  this  I  came  and 
told  Lalla  RadhaJcnhen  What  the  Chou'dhree  had  said  ; 
and  also  that,  as  the  transaction  was  like  a  family 
affair,  he  should  settle  it  amicably  ;  adding,  '  It  is 
difficult  for  him  (the  Choivdhree)  to  pay  Es.  15,000,  at 
once.  It  is  advisable  to  agree  to  instalment  pay- 
ment.' Radhakishcn  said,  '  I  have  no  objection  ;  but 
how  can  I  agree  to  receive  instalments  without  any 
one's  coming  to  propose  it  ?  Have  instalments  ever 
been  agreed  to  without  interest  ?'  " 

This  attempt  of  the  Eespondent  ta  obtain  time  for 
payment  of  the  Bond  is  further  proved  by  Seclaram^ 
the  witness  already  mentioned,  who,  speaking  of 
Sheodut  Ram,  Jamadar,  whom  he  describes  as  the 
Dewan  of  the  Eespondent  and  sole  manager  and  agent 
of  his  household,  says  : — "  Sheoditt  Ram,  Jamadar,  told 
me  that  '  Lalla  Radhakishen  had  brought  an  action 
for  Es.  15,000,  against  the  Choivdhree ;  you  should 
persuade  the  latter  to  fix  an  instalment  of  Es.  3,000, 
per  annum  for  five  years  without  interest.  You  visit 
Lalla    Radhah'shen  frequently,  and   should,  therefore^ 
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have  this  matter  settled.'     I  and  the  Jamadar  accord-         i^^s. 
ingly  went  to  Radhakishen  and  introduced  a  negotia-    CueytRam 
tion  rcLative  to  the  payment  by  instahnents.     Ltdla  ciio^nnruER 
liadhaJcishcn  said,  'I  will  not  agree  to  receive  iiistal-  n.-wbitram. 
mcnts  for  five  years  without  interest.'  " 

There  was,  therefore,  clear,  positive,  consistent,, 
uncontradicted  testimony  of  the  agreement  to  give 
the  Bond  ;  of  its  actual .  execution,  and  of  its  subse- 
quent recognition  ;  and,  in  the  teeth  of  all  this 
testimony,  upon  what  grounds  have  the  Courts  below 
held  it  to  be  a  forgery  ? 

They  compared  the  impression  made  by  the  seal 
on  this  instrument,  with  the  im.pression  made  upon- 
other  instruments  by  what  is  admitted  to  have  been 
a  genuine  seal  of  the  Respondent,  and  they  say  that 
upon  a  very  minute  inspection,  and  measurement  by 
a  pair  of  compasses,  the  letters,  or  some  of  the  letters, 
of  the  Eespondent's  name  appear  on  the  Bond  to 
differ  something  in  their  size  from  the  signatures 
admitted  to  he  genuine.  Whether  this  may  have 
arisen  from  the  mode  in  which  the  stamp  was  affixed 
on  the  different  instruments,  or  from  the  greater  or 
less  quantity,  or  the  greater  or  less  fluidity,  of  the 
ink  used  on  such  occasions,  it  is  immaterial  to  inquire.. 
The  question  is,  is  it  or  not  proved,  beyond  all  shadow 
of  doubt,  that  the  Bespondent  did  affix  some  seal  to 
this  instrument  for  the  purpose  of  giving  it  effect  ? 
The  evidence  on  this  point  is  quite  irresistible. 

It  is  not  till  the  case  is  on  hearing  that  this  ob-- 
jection  is  made.  It  never  occurred  to  the  Eespondent, 
or  his  agents,  to  set  up  such  a  defence  when  the  Bond 
was  deposited  in  December,  1852,  nor,  as  far  as 
appears,  till  Jidy  or  August,  1853.  The  Bond  had 
been  lying,  in  the  interval,  in  the  oiB,ce  of  the  Court ; 
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iSoS.        and  it  is  to  be   collected  from   the  Circular   Order  re- 
ChkytEam   ferred  to  in  the  argument,  that  it  is  not  difficult  and 
CHow*Din{rE  ^^^  unusual  for  parties  to  procure  access  to,  and   to 
nowbutKam.  tamper   with,   documents   so  placed,   and  we   cannot 
have  the  least  doubt  that  such  discrepancy  as  exists 
between  this  seal  and  the  others  produced,   if  they 
were  the  impressions  of  the  same   stamp,   and  if   the 
difference  is  not   to  be  accounted  for  by  the  acci- 
dental  circumstances    to    wdiich    we    have    adverted, 
has  been  occasioned  by   the  fraudulent  acts   of  the 
Respondent's   agents   while    the    Bond    was    in   the 
custody  of  the  Court. 

When  the  direct  evidence  in  favour  of  the  instru- 
ment is  so  overwhelming,  it  is  needless  to  resort  to 
confirmatory  proof ;  it  may,  however,  be  observed, 
that  it  is  shown  that  the  stamp  on  the  instrument 
had  been  sold,  shortly  before  the  date  of  the  Bond, 
to  an  agent  of  the  Respondent  for  his  use ;  and  if 
the  Bond  had  been  a  forgery,  it  is  utterly  incon- 
ceivable that  of  all  persons  in  the  world,  the  name 
of  the  Eespondent's  own  confidential  agent  should 
have  been  selected  for  forgery,  as  the  writer  of  it  and 
one  of  the  attesting  witnesses. 

Every  circumstance  of  suspicion  which  could  be 
alleged  against  the  Appellant's  claim  was  brought 
forward,  and  urged  with  great  force  and  ability  by 
Mr.  Forsyth^  but  there  really  is  none  of  any  value. 

The  only  observations  which  at  first  had  some 
weight  with  their  Lordships  were  three — first,  that 
the  Bond  was  not  registered ;  secondly,  that  the 
cancelled  documents  were  not  delivered  up  ;  and 
thirdly,  that  it  was  strange  that  a  suit  should  have 
been  instituted  (as  it  was)  upon  the  later  T  ud  for 
Bs.  4,000,   instead  of  the  two  being  unit,  :   Id   one 
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suit,  or  that  which   was   first   executed  (the    Bond  f(H-        '858. 
Es.  15,000)  being  first  jmt  in  suit.  Cheyt^am 

But  as  to  the  first  point,  we  are  informed  by  Sir  p,,,,  *; ,  „ 
Lawrence  Peel,  that  in  India  two-thirds  of  the  Bonds,  ^'^wbutEam. 
which  are  payable  at  short  dates,  as  this  was,  are 
not  registered  :  as  to  the  second,  that  a  Plaintiff  is 
required  to  prove  the  consideration  for  his  Bond, 
and  that  the  documents  relating  to  it  were,  therefore, 
properly  left  in  the  possession  of  the  Appellant  :  and 
as  to  the  third,  supposing  the  two  Bonds  could  by 
the  practice  be  included  in  one  suit,  we  think  that 
the  delay  in  bringing  the  second  suit  is  sufficiently 
accounted  for  by  the  negotiations  which  were  carried 
on  for  payment  of  the  amount  of  the  Bond  by  in- 
stalments. 

Upon  the  whole,  we  can  entertain  no  doubt  that 
there  has  been  in  this  case  an  entire  miscarriage  of 
justice  in  the  Courts  below ;  and  we  cannot  but 
express  our  deep  regret  that  the  Appellant  should  not 
only  have  had  his  suit  dismissed,  but  have  been  sub- 
jected to  the  indignity,  vexation,  and  expense  of  a 
criminal  prosecution,  in  a  case  where  the  claim  is 
established  by  testimony,  less  liable  to  suspicion  than 
we  ever  remember  to  have  seen  brought  forward  on 
an  appeal  from  India,  in  a  question  of  disputed  fact. 

We  must  do  to  this  gentleman,  or  to  his  repre- 
sentative, such  justice  as  is  in  our  power,  by  advis- 
ing Her  Majesty  to  reverse  the  decisions  complained 
of,  to  establish  the  Plaintiff's  demand  in  the  suit,  and 
to  order  payment  of  the  amount  of  the  Bond  with 
the  interest  due  upon  it  by  the  Eespondent,  together 
with  costs  both  in  the  Zillah  and  in  the  Suddct' 
Dewanny  Courts,  and  the  costs  of  this  appeal. 
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IVATCHY    IvULLYANA    EaNGAPPAII  .  ,;       v 

T-  rr         r\  Appellant 

JAALACKA    iOLA    OODIAR       -     -)        ^^  ' 

AND 

Baloosamy  Ciietty       -       -       -     Respondent.'* 

On  appeal  from  the  Sadder  Dcwanny  Adaioliit,  MadMs^ 

istli  Marcli,    X  HE  Appellant  in  this  appeal  was  the  Zemindar  of 

. ^       Oodiarpolliem,  in  the  Zlllali  of   Trichinopohj.     On  the 

Suit  tore-  (jgath  of  his  futlier,  the  late   Zemindar,  in  JidiL  1835, 

cover  the  '  .  .  '  ''  ^  ' 

amount  of  the  Zemindartj  devolved  on  the  Appellant^s  elder  bro- 
mterestupon  ther,  Katchj  Moottoo  Vejajja  Rangappah  Kalacka  Tola 
certain pecu-    Qgdiay  and  on  the  death  of  the  latter,  which  occurred 

niary  transac-  '  ' 

«ons  set  forth  in  J'rt;j2^(<;;7/,  1837,   fell   into    the  hands   of  his  widow, 

m  an  agree-  -j  i  i    ^  ,  j 

iiient, alleged  Oppajjee,  as  guardian  of  her  son,  Katchy  Rangappali 
executed  by  Kalacka  Tola  Oodiar,  then  a  minor.  The  Zemindarjj 
theDefen-  ^^^  subsequently  taken  under  the  management  of 
infavoiirof  the  Court  of  Wards.  During  the  period  in  which 
for  moneys'  tlic     Zemindar fj  was    under   such     management,    the 

advanced  by 

Mm,  and  also 

upon  the  De-        %  Present:  Members   of  tlie  Judicial   Committee, — The  Right 

fendant'sown  jj^^^  ^^ve  j^^^^^i  justice  Knight  Bruce,  the  Eight  Hon.  Sir  Edward 

promise  alter   -^  ^    j,-  ^^^^  jj^^^   Tj^^  L^^.^^  j^^^^j^  Turner,  The  Eight  Hoa. 

his   fathers     TJy  w  n   /^  n 

death  to  nav   ^^^^  Oresswell  Cresswell. 

the  amount         Assessor ,—T\ie  Eight  Hon.  Sir  Lawrence  Peel. 

due  fi'om  his . 

father.     De- 

fence,    first,    that  the   agreement  sued    upon  was  a    forgery;    and, 

secondly,  a  denial  of  the  promise  of  ])ayment.  Upon  appeal  (reversing 

the  decree  of  the  Sudder   Dewanny  Adawlut   at  Madras),  the  Judicial 

Committee,  without  declaring  the  agreement  to  be  a  forgery,  dismissed 

the  suit  upon  the  ground  of  failure  of  proof  to  support  the  claim.^ 

The  Appellant  allowed  costs  of  the  appeal  here,  as  well  as   of  the 
Courts  in  India. 


ON    APPEAL    FROM    THE    EAST    INDIES. 


225 


Collector,  acting  under  the  iustructions  of  the  Board 
of  Revenue,  issued  a  notice  for  creditors  of  the  late 
Zemindar  to  come  in  and  prove  their  debts.  Accord- 
ingly, on  the  28tli  of  December^  1837,  the  Respondent 
presented  to  the  Collector  the  following  petition  («) : — - 
"  Katchjj  Ttangappah  Kalacka  Tola  Oodiai\  the  late 
Zeminday  of  OodiarpolUem^  borrowed  from  my  father 
Rs.  2,000,  under  a  Bond  executed  on  a  stamped  paper 
of  Rs.  4  value,  and  on  the  22nd  Anee  of  Vyaija 
(4th  July,  1826).  Besides  this  Bond  for  Rs.  2,000(i'), 
there  were  others  executed  by  the  said  late  Ze- 
mindar to  my  father  for  loans  formerly  obtained, 
and  on  the  22nd  Pooraitasee  of  Vyaya,  the  said 
Zemindar  granted  a  sunmid  directing  pagodas  250  to 
be  paid  to  my  father  out  of  the  produce  of  Avandavady 
(one  of  the  said  Zemindar'' s  istimrary  villages),  in  full 
of  all  demands  under  the  said  old  Bonds.  When  the 
said  52i7Z???(c^  was  presented  to  the  Zemindar'' s  agent, 
Rayapooriim  Piam.ayar,  and  the  money  demanded,  the 
Zemindar  himself  said  that  in  that  year  the  crops  of 
the  istimrary  villages  were  damaged,  and  that  the  little 
money  that  could  be  realised  was  appropriated  for  his 
domestic  expenses.  Consequently  the  said  pagodas 
250,  or  Rs.  875,  together  with  the  other  item,  amounts 
to  Rs.  2,875,  and  my  demand  against  the  Zemindary 
in  all,  together  with  interest  Rs.  2,875,  comes  to 
Rs.  5,950.  I,  therefore,  pray  that  you  will  be  pleased 
tC  examine  my  documents  and  witnesses,  and  pay  my 
dues  out  of  the  surplus  funds  of  the  Zemindary.'''' 

The  Collector  having  investigated  this  demand,  dis- 
allowed the  Respondent's  claim. 


1859. 

Katchy 
Klij.yana 

PiANGAlTAir 

Kalacka 
Tola 

OODIAR 
V, 

Baloosamy 
Chetty. 


(<0  Afterwards  described  as  Exhibit  C 
{V)  Described  as  Exhibit  B. 
VOL.  VII. 
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1S.J9. 
Katchy 

Kri.T.YANA 

T?ANGArrAii 

Kalacka 

Tola 

OoUIAR 

V, 

BaloosaMY 
Chett7. 


The  minor,  Katchy  Bangappah  Kalacka  Tola  Oodiarj 
died  iu  Juli/^  1S42,  when  the  Zemindary  devolved  on 
the  Appellant. 

On  the  5th  of  February^  1847^  the  Respondent  filed 
ft  plaint  in  the  Civil  Court  of  Trichinopoly  against  the 
Appellant  for  the  recovery  of  Es.  1 1,500,  and  in  the 
plaint  he  alleged  that,  in  addition  to  the  securities 
mentioned  by  him  in  his  petition  to  the  Collector, 
the  late  Zemindar  had  executed  to  him  an  agree- 
ment, dated  the  10th  of  Fehruary,  1835,  binding  him- 
self to  pay  to  him,  the  Appellant,,  by  the  10th  of 
February,  1839,  the  principal  and  interest  of  the 
documents,  amounting  altogether  to  Rs.  5,750,  and 
in  the  event  of  his  failing  to  do  so,  to  pay  him  that 
sum  with  interest  at  12  per  cent,  per  annum.  The 
plaint  further  stated,  that  the  late  Zemindar  had 
died  in  Jidy,  1835,  without  making  any  payment  in 
liquidation  of  the  above  debt ;  and  that  although 
the  Appellant  had  represented  his  claim  to  the  Col- 
lector, no'  notice  had  been  taken  of  it,  and  the 
plaint  finally  alleged  that  the  Appellant  had  "  all  along 
made  promises  of  payment,  but  never  performed 
them." 

The  Appellant,  by  his  answer,  contended  that  the 
agreement  iu  respect  of  which  Respondent  had  filed 
his  plaint  was  a  forgery,  and  denied  having  made 
any  promise  of  payment. 

Issue  having  been  joined  in  the  suit,  the  following 
points  were  recorded  by  the  Court  for  proof  : — First. 
The  Plaintiff  was  to  prove  that  the  debt  of  Rs.  2,000, 
incurred  on  the  4th  of  Jidy,  1826,  was  not  included 
in  the  account  alleged  to  have  been  adjusted  subse- 
quently. Second.  The  Plaintiff  was  also  to  state 
and  prove  the  date  on  which  the  alleged  adjustment 


ON    1PPEA.L    FROM    THE    EAST    INDIES.  227 

took  place,   with  full  particulars  conceruiug  the  ac-      J^^ 
coimt   itself.     Third.     He    was  also   to   produce    the     Katchy 
sunnud  for  payment  granted   to  him,  or  to  prove   to  Rangappvu: 
the  satisfaction  of  the  Court   whether  auy  and  what     Kalacka 

''  Tola 

suras  W€re  paid  thereon.  Fourth.  Whether  any  Oomau 
claim  was  advanced  during  these  two  years  and  up-  p.^^oo'^amy 
wards,  and  if  advanced,  what  became  of  it  ?  Fifth,  Cuetty. 
The  Plaintiff  was  to  produce  and  prove  the  agree- 
ment alleged  to  have  been  executed  on  the  lOtli  of 
Februarij^  1835,  with  all  full  particulars.  Sixth.  The 
Defendant's  elder  brother  having  survived  six  months 
after  succeeding  to  the  Zemindar  j/^whethoi'  the  Plaintiff 
•adopted  any  measures  to  have  his  claim  recognized, 
and  if  so,  what  were  they  ?  and  if  not,  why  not  ? 
Seventh.  The  Plaintiff  was  to  prove  that  he  brought 
his  claim  to  the  notice  of  the  Collector,  and  if  not, 
why  not  ?  Eighth.  The  Plaintiff  was  to  prove  when 
and  how  he  brought  his  claim  to  the  notice  of  the 
present  Defendant.  Ninth.  It  appearing  further  that 
the  last  agreement  alleged  to  have  been  executed  iu 
favour  of  Plaintiff  vras  due  iu  Februay>/,  1S^9,  when 
the  estate  was  under  the  Court  of  Wards,  did  Plaintiif 
then  bring  forward  his  claim  ?  and  if  not,  why  not  ? 
Tenth.  The  Plaintiif  having  alleged  that  there  were 
previous  dealings  between  Plaintiff's  father  and  De- 
fendant's father,  had  he  any  evidence,  oral  or  docu- 
mentary, in  support  of  this  or  any  written  account 
to  produce  ?     If  so,  he  was  to  produce  it. 

The  Eespoudent  filed  the  agreement  sued  upon, 
which  was  on  plain  paper  (a),  and  was  as  follows  : — 
^'  Agreement  executed  on  the  oOth  Tie  of  I'ttz/a  (lOtli 
February,  1835),  by  kakJiy  liangajjpah  Kalaeka  Tola 

{a)  Described  -d:-  Exhibit  A. 
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1859, 
IvATC'UY 

kullyana 

Raxgappah 

Kalacka 

Tola 

Oodiar 

V. 

Baloosamy 
Chetty. 


Oodiar 
Chettij^ 

Wlicrcas   Es. 
to    vour   father 


Zemindar    of     Oodiarpollicm    to    Baloosamy 

son    of    Kitchj      Chetti/,     of     Comhaconum. 

2,000    due   under   a    Eoud   executed 

your   latner   on    the    22nd    Anee  of    Vijaya   (4th 


Jahj^  1826),  and  pagodas  250,  due  under  a  sunnud 
issued  on  the  22nd  Poorattasee  of  the  said  j^ear, 
directing  the  said  sura  of  pagodas  250  to  be  paid  out  of 
the  produce  of  the  viUage  Avandavady^  has  not  been 
paid  up  to  this  date,  I  do  hereby  promise  to  pay  you 
the  said  sum  of  Rs.  2,875,  with  interest,  amounting 
to  Rs.  2,875,  making  in  all  Rs.  5,950,  before  30  Tie 
of  Vilumbee  (lOth  February,  1839);  should  I  fail  to 
pay  you  the  said  sum  of  Rs.  5,950  within  the  time 
above  specified,  I  further  promise  to  pay  you  the  said 
sum  with  interest  at  12  per  cent,  per  annum  from 
this  date.  As  stamped  paper  cannot  be  procured  just 
now,  this  agreement  has  been  executed  on  this  paper. 
Thus  do  I  execute  this  agreement  with  my  free  will  ' 
and  consent.  The  writer  hereof  is  Ma/iiliuyien.'''  This 
instrument  was  sealed  with  the  seal  of  the  late  Zemin- 
dar, and  had  the  names  of  four  attesting  witnesses. 

The  Appellant  filed  seven  documents  proving  the 
continuous  existence  of  litigation  between  Respondent 
and  Appellant's  father  from  the  year  1833,  until  the 
Appellant's  father's  death.  Respondent  named  nine- 
teen witnesses,  of  whom  sixteen  were  examined.  The 
purport  of  these  witnesses'  evidence  is  considered  in 
the  judgment  of  the  Zillah  Court.  The  Appellant 
did  not  e:5^amine  any  witnesses. 

-  The  decree  of  the  Zillah  Court  of  Trichinojjoly, 
delivered  on  the  25th  of  September,  1852,  after  men- 
tioning the  jjleadings,  proceeded  as  follows  : — "  On  a 
perusal  of  the  evidence  the  acting  Judge  has  to  observe 
that  much  irrelevant  evidence  has  been  adduced  by  the 
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Plaiutiff  to  prove  the  truthfulness  of  the  Exhibit  B, 
and  the  bond  fide  nature  of  the  alleged  debt  of  250 
pagodas  alluded  to  in  the  pleadings.  These  transac- 
tions are  embraced  in  the  Exhibit  A,  upon  which  the 
Plaintiff  sues,  and  if  that  deed  is  recognized  by  the 
Court,  those  transactions  must,  as  a  matter  of  course, 
be  recognized  by  it.  In  support  of  the  agreement 
A,  the  Plaintiff  has  filled  two  subsidiary  docu- 
ments B,  and  C,  and  has  named  nineteen  witnesses. 
The  document  B  has  been  already  alluded  to.  The 
document  C,  is  a  copy  of  the  petition  presented  to  the 
Collector  in  Decemher^  1837.  A  copy  of  this  docu- 
ment was  also  filed  by  the  Defendant.  Of  the  wit- 
nesses named  by  the  Plaintiff,  the  eighth  witness,  the 
alleged  writer  of  the  agreement  A,  has  testified  to  its 
authenticity,  and  the  sixth  and  eleventh  witnesses  de- 
pose to  having  attested  it.  The  twelfth  and  thirteenth 
witnesses  also  depose  to  having  been  present  at  the 
time  of  its  execution.  Of  the  other  witnesses,  some 
depose  to  the  money  transactions  in  connection  with 
the  document  B,  and  the  sunnud  for  the  sum  of  250 
pagodas  described  above,  and  the  rest  to  promises  of 
payment  on  the  part  of  the  Defendant's  father.  This 
last  declaration  of  evidence  should  always  be  received 
with  caution,  as  it  is  very  easily  fabricated.  It  should 
also  be  observed  in  regard  to  the  testimony  of  the 
eleventh  witness,  that  it  is  open  to  great  suspicion,  as 
he  admits  never  having  seen  the  Defendant's  father 
but  on  the  occasion  of  his  having  been  called  to  attest 
his  agreement  A.  The  Defendant  has  called  no  wit- 
nesses, but  has  filed  seven  Exhibits.  Of  these,  the 
Exhibits  1,  2,  3,  4,  5  and  6  only  benefit  him,  inasmuch 
as  they  prove  that  at  the  time  of  the  execution  of  the 
alleged  agreement  A,  the  Plaintiff  and  the  Defendant's 
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father  were  iuvolved  in  a  course  of  litigation,  during 
which  it  is  highly  improbable  that  the  agreement  in 
question  would  have  been  executed  Avithout  a  fresh 
loan,  which  has  not  even  been  hinted  at,  because  these 
petty  Zemindars  esteem  it  a  high  indignity  to  be 
dragged  into  Court  by  their  creditors.  The  Defen- 
dant's Exhibit,  Xo.  7,  is  a  copy  of  the  Plaintiff's  own 
petition  to  the  Collector,  dated  the  2Sth  of  Decembe)-, 
1837,  and  this  by  its  entire  silence  in  regard  to  the 
Exhibit  A,  leads  the  Court  to  believe  the  latter  to  be  a 
forgery  fabricated  to  prevent  the  operation  of  the  Regu- 
lations of  limitation  in  regard  to  the  Plaintiff's  primary 
claims.  If  the  Plaintiff  had  then  possessed  the  Exhibit 
A,  and  it  had  been  bond  fide  executed  by  the  Zemindar^ 
there  can  be  no  doubt  but  that  he  would  have  brought 
it  prominently  forward  before  the  Collector ;  the 
Plaintiff's  own  reasoning  and  excuses  on  this  subject 
in  his  reply  are  futile.  Eor  the  above  reasons  the 
Court  is  satisfied  that  the  Exhibit  A  is  a  forgery,  and 
resolves  to  dismiss  the  Plaintiff's  suit  with   all  costs." 

The  Eespondent  appealed  from  this  decree  to  the 
Sudder  Deivanny  Adaivliit  at  Madras. 

The  decree  of  the  Sadder  Dewanny  Adawlut  was 
delivered  on  the  4th  of  3Iarch,  1854.  The  material 
part  of  this  decree  was  as  follows  : — "  The  acting  civil 
Judge  decided  that  the  document  sued  on  was  a  for- 
gery, fabricated  to  prevent  the  operation  of  the  Eegu- 
lations  of  limitations,  adverting  particularly  to  the 
omission  of  all  allusion  to  it  in  the  Plaintift^'s  petition 
to  the  CoUecAor  in  1837,  and  to  the  improbability  of 
its  having  been  executed  without  a  fresh  loan,  the 
more  especially  as  Plaintiff's  father  and  Appellant's 
father  were  involved  in  litigation  at  the  time.  He 
accordingly  dismissed  the  Plaintiff's  claim  with  costs. 
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From  this  decree  the  Phiintiff  appeals.  He  contends 
that  the  acting  civil  Judge  has  improperly  discredited 
the  evidence  adduced  by  him,  and  in  explanation  of 
his  omission  to  allude  to  the  agreement  A,  in  his  peti- 
tion to  the  Collector,  states  that  the  time  specified  in 
the  agreement  for  the  payment  of  the  amount  not 
having  fully  expired,  he  was  under  the  apprheusion 
that  if  he  brought  forward  this  document  the  Collector 
would  direct  him  to  wait  until  the  expiration  of  the 
period  named  in  it.  lie  contends  that  the  fact  of  his 
father  and  the  Defendant's  father  having  been  engaged 
in  litigation  at  the  time  of  the  alleged  execution  of  the 
agreement  was  no  reason  why  it  should  not  have  been 
executed.  The  Defendant  repeats  the  arguments 
advanced  by  him  in  the  original  suit  to  prove  that  the 
agreement  A  is  a  forgery,  and  praj^s  the  Court  to 
confirm  the  original  decree.  On  consideration  of 
the  pleadings  and  evidence  in  this  case,  the  Court 
have  come  to  a  different  conclusion  on  it  from  that 
arrived  at  by  the  acting  civil  Judge.  The  Defendant 
has  totally  denied  the  occurrence  of  the  transac- 
tions pleaded  by  the  Plaintiff,  alleging  the  docu- 
ments A  and  B,  produced  by  him,  to  be  forgeries. 
The  Court  is  unable  to  believe  that  a  party  seeking 
to  defraud  another  by  means  of  false  deeds  would 
enter  upon  such  a  course  as  that  attributable  under 
the  Defendant's  plea  to  the  Plaintiff.  First,  that 
he  should  concoct  the  Bond,  B,  and  advance  the  alle- 
gation of  the  supplementary  debt  of  Es.  875,  the 
latter  not  assured  upon  any  produceable  document. 
Then,  that  he  should  adduce  these  claims  before  the 
Collector  on  his  asserted  debtor's  estate  becoming 
zufted  ;  afterwards  that  he  should  allow  the  claims 
to  become  unactionable  through  lapse  of    time ;  and 
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1859.        finally  that  he  should  fabricate  the  consolidated  docu- 

ivATciiY     ment  A,  upon  which  tliis  suit  is  brought,  ante-dating 

Eang!u^m\  ^^  before  the  time   of  his  application  to  the  CoUec- 

Kalacka     tor,    not\yithstaudin2j    that    the  existence    of  such   a 

Tola  '  ^ 

OoDiAR  ■  document  had  not  been  hinted  to  the  Collector.  A 
Balooramy  P^i'ty  would  hardly  be  guilty  of  such  needless  repeti- 
Chetxy.  tion  of  forgery,  nor  willfully  incur  the  blemishes  to  his 
case  above  indicated.  On  the  contrary,  the  Court 
see  nothing  in  the  Plaintiffs  proceedings  irrecon- 
cileable  with  the  truth  of  his  claim,  while  the  De- 
fendant's plea  in  denial  thereof  is  unaccompanied  by 
tokens  of  its  credibility.  The  document  A  is  sub- 
stantiated by  oral  evidence,  which  the  Court  have  no 
ground  for  calling  in  question.  The  claim  on  which 
the  document  is  founded  was  confessedly  made  to  the 
Collector  in  the  yeav  1837,  nine  j^ears  before  this  suit 
was  brought.  That  this  document  was  not  produced 
before  the  Collector  is  to  be  accounted  for  by  the 
extent  of  time  given  therein  for  settlement  of  the  debt, 
and  which  was  four  years,  not  having  then  run  out  by 
upwards  of  a  year.  The  document  appears  to  have 
been  designed  as  a  collateral  support  to  the  prior 
Bond,  B,  else  would  the  latter  have  been  given  up,  and 
hence,  having  the  opportunity,  the  Plaintiff  would 
seem  to  have  been  tempted  to  produce  Exhibit  B,  to 
the  Collector,  to  have  it  enforced,  seeing  that  there  was 
an  invitation  to  claimants  against  the  estate  to  appear. 
That  the  litigation  existing  between  the  parties  at  the 
date  of  the  document  A,  would  be  a  bar  to  the  Plain- 
tiff's having  obtained  such  a  document  as  conceived 
by  the  acting  civil  Judge,  tlie  Court  do  not  think. 
This  litigation  consisted  in  a  suit  on  Bond  preferred 
by  the  Plaintiff,  in  which  judgment  was  finally  given 
in  his  favour.     The  Bond  had  been  acknowledged  by 
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ClIETTY. 


the  hidohtcd  ■Z/miu(Iar,    but  it    was   pleaded  by    him      ^^ 

that  full  consideration  had  not  been  received,  and  that      Katchy 

the  debt,  with  the  exception  of  a  trifling  balance,  had   rangappah 

been   discharo'ed.     Under     such     circumstances,    the     Kalacka 
'^  ;  Tola 

Plaintiif  would  naturally  exact  such  a  confirmation  of  Oodiar 
the  claim  now  in  question  as  is  afforded  by  the  docu-  baloosamy 
raent  A,  under  the  penalty  of  otherwise  proceeding 
to  enforce  the  claim  by  suit.  On  the  other  hand, 
had  the  Plaintiflt  been  guilty  of  the  successive  acts 
of  forgery  attributed  to  him,  including  that  of  the 
deceased  Zemindar'' s  seal  as  well  as  signature,  it  is 
obvious  that  a  party  in  the  position  of  the  Defen- 
dant would  not  have  been  without  some  evidence  to 
expose  his  malpractices  and  to  disprove  the  sig- 
nature and  seal.  Under  these  circumstances,  the 
Court  resolve  to  reverse  the  original  decree,  and  to 
adjudge  to  the  Plaintiff  the  sum  sued  for  with  the 
costs." 

The  present  appeal  was  brought  from  this  decree. 

As  the  Respondent  did   not  ajtpear,    the  appeal  was 
heard  ex-jxirtc. 


Mr.  U.  Palmer^  Q.  C,  and  Mr.    Cor/jton^    for  the 
Appellant, 


Argued,  that  the  silence  of  the  petition  of  the 
Respondent  to  the  Collector  on  the  28tli  of  December, 
1837,  as  to  the  alleged  agreement  of  the  10th  of  April^ 
1835,  and  the  subsequent  omission  of  the  Respondent 
to  bring  the  same  forward  until  the  institution  of 
the  suit  in  February ,  1847,  constituted,  in  the  cir- 
cumstances of  the  case,  sufficient  ground  for  the 
decree  of  the  Zillah  Court,  which  discredited  the  evi- 
YOL.  VII.  D  1 
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1S59.        dence  and  rejeotod  the  Respondent's  claim,   as   being" 
Katcjiy      foiinded  in  faV>rication  and  fraud. 

Kui.T.YANA 

Hanoai'iah       Tlieir  Lordships?  fudj^ment  ^ya3    delivered,   as   fol- 

JVALACKA  1         J         O  7 

ToT,\         lows,  by 
OoniAK 

^     '■•  The  Lord  Justice  Kxight  Bbt'Ce. 

Baloosamt 

Chetut.  'jj^jg  -^yg.g  an   apj^eal   from    a  decree   of  the    Sudder 

Dewanny  Adaidut  at  Madras,  reversing  a  judgment 
pronounced  by  the  Zillah  Judge  of  Trichinopoly, 
before  whom  proceedings  by  plaint  had  been  instituted 
for  the  purpose  of  recovering  against  the  present 
Appellant  an  alleged  debt  stated  to  be  due  from  his 
father.  The  Judge  of  tlie  Zillah  Court  of  Triehino- 
'pohj  not  being  satisfied  with  the  evidence,  pronounced 
against  the  demand.  The  Sudder  Deivanny  Court 
having  taken  a  different  view  of  the  evidence,  came 
to  a  diiferent  conclusion,  and  this  appeal  is  the 
consequence. 

The  original  plaint  was  filed  in  the  early  part  of 
the  year  1847,  and  proceeded  upon  a  Bond  of  old 
date,  given,  or  alleged  to  have  been  given,  by  the 
father  of  the  Defendant,  the  Appellant  here  ;  and 
inasmuch  as  the  suit  would  have  been  barred  by 
length  of  time,  unless  something  had  taken  place  sub- 
sequent to  the  Bond,  the  suit  also  proceeded  upon  an 
agreement  of  a  later  date,  which  would  bring  the 
demand  within  time.  The  agreement  is  in  these 
words  : — [His  Lordship  read  it,  ante,  p.  227,  and  pro- 
ceeded.] 

This  instrument  purports  to  be  signed  by  Kaicluj 
Baurfapimh  Kalacka  Tola  Oodiar,  the  then  .^^?/«f/ar,  and 
there  are,  or  purport  to  be,  four  attesting  witnesses. 

The  Zillah  Judge  was  of  opinion  that  this  was  not 
shown  to  be  a  genuine  document  ;  and  having  come 
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to  lliat  conclusion,  the  inevitable  consequence  was  tlie     ^''"^• 
ilismissal  of  the  suit.     On. appeal  the  Siukkr  Dcwanny      Katchy 
€ourt,   as  has  becu  said,   came    1^  a  different  con-    iu^;^.t^a 

elusion.  ^^Trn^"^ 

Now,  the  attesting  witnesses,    or  alleged   attesting       Oodiar 
witnesses  to  this  document,  have  been  examined,  and    baloosahy 
some  other  persons  who  are  alleged  to  have  been  pre-      Cuexty. 
sent ;  but,  in  their  Lordships'   judgment-,  they  are  not 
persons  of  a  station  or  position,   or  in   circumstances 
likely  to  have  brought  them  upon  the   scene  as  wit- 
nesses on  the  occasion  to  which  their  testimony   is 
applied.     That  consideration,  however,  would,  in  their 
Lordship's  judgment  not  of  itself  have  been  fatal  to 
the  demand,  but  for  some  other  considerations  which 
present  themselves. 

It  appears  that  this  claim  was  brought  forward 
during  the  infancy  of  the  predecessor  of  the  present 
Appellant,  who  was  the  son  of  the  original  debtor, 
who  was  stated  to  have  entered  into  the  Bond,  and 
it  was  brought  before  the  Collector.  The  matter  Avas 
debated,  and  the  claim  was  rejected  by  the  Collector 
in  the  year  1841  ;  and  one  of  the  most  remarkable 
circumstances  in  the  case  is,  that  although  tlic  demand 
was  then  disputed,  and  successfully  disputed,  and,  as 
has  been  said,  rejected,  the  alleged  agreement  of  the 
10th  of  February^  1835,  which,  if  genuine,  cleared  the 
matter  from  all  doubt  as  to  the  truth  and  honesty  of 
the  debt,  was  not  brought  forward,  and  was  not  alleged 
to  be  in  existence. 

Of  course  it  became  necM?ssary  in  the  present  suit 
for  the  Eespondent,  the  alleged  creditor,  when  he 
brought  that  agreement  forward,  to  state  a  reason  of 
some  kind  for  not  having  })roduced  it  before  ;  and  his 
reason  was   singular   enongh.     He  had   claimed    the 
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1859.  f|g|)^  ag  QjjQ  immediately   due,  but  this  document  of 

Katchy  1835  had  extended  the  time  for  the  payment  of  the 

Raxgappaii  clebt,  and  accordiuply  it  would  have  appeared  that   he 

Kalacka  ]^.^^  instituted  the  suit  at  a  time  at  which  he  could 

Tola 

OoDiAR  not  have  sustained  it ;  and  he  says  that  that  was  his 
Baloosamy  I'eason  for  not  bringing  it  forward  at  that  time  ;  a 
CnETTY.  circumstance  at  once  and  obviously  bearing  against 
the  truth  and  integrity  of  a  person  who  could  so  con- 
duet  himself. 

There  is  another  consideration  bearing  importantly 
upon  the  probabilities  of  the  case.  The  date  of  this 
document  is  the  10  th  of  February,  1835,  and  it 
appears  plainly  from  the  proofs  in  the  case,  that  the 
alleged  parties  to  that  agreement  were  at  the  moment 
engaged  in  warm  and  hostile  litigation  at  the  time  : 
which  was  not  determined  until  some  time  after.  It 
is,  therefore,  manifest,  that  it  was  in  the  highest  degree 
improbable  that  in  such  a  state  of  things  the  alleged 
parties  to  the  agreement  would  have  signed  such  a 
document,  or  entered  into  such  an  agreement. 

There  is  yet  another  circumstance  to  which  their 
Lordships  think  it  not  immaterial  to  allude,  namely, 
that  documents  are  mentioned  by  the  alleged  creditor 
of  various  kinds,  as  evidencing  the  demand,  aud  in 
eifect  establishing  it,  which  were  never  seen,  and 
which  were  never  brought  forward. 

Xow,  their  Lordships  certainly,  if  the  matter  had 
come  before  them  originally,  as  it  did  before  the  Zillah 
Judge,  would  have  come  to  the  same  conclusion, 
namely,  that  the  original  demand,  which  could  alone 
sustain  the  suit,  was  not  proved. 

The  Judge  of  the  Sadder  Deivannjj  Court  appears 
to  have  considered  that  if  the  document  had  been 
fabricated,  it  would  have  been  made  more  consistent 
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with   probability,   and  not    have    borne    the  date  or        ^'^^o. 

applied  to  the  time    which  it  did ;    but  it  is  to  be  Katguy 

remarked,  that  it  was  necessary  to  give  it  a  date  ante-  t^H^^^^ 

rior  to  the  death  of    the  alleged    debtor,  who   died  k^licka 
in  the  month  of  Juh/,  1835,  the  year  in  the  February      Oodiak 

of   which  this  document  was  alleged   to  have  been  t>.,/' 

<^  JjALOOSAMY 

executed.     Their  Lordships,  therefore,  must  respect-      Chetty. 

fully    dissent   from    that    observation    made    by  the 

learned  Judge  upon  this  part  of  the  case,  seeing  that 

if  forgery  was  the  intent,  the  intending  forger  was  in 

a  strait,  obliged  by  the  force  of  circumstances  to  select 

a  date  necessarily   carrying   with   it  some  degree  of 

credibility. 

Their  Lordships,  therefore,  think,  that  in  such  a 
state  of  the  evidence  in  support  of  the  claim,  the 
conclusion  of  the  Zillah  Judge,  which  was  only  that 
the  demand  had  not  been  proved,  is  shown  to  have 
been  right.  "We  take  the  same  view,  as  has  already 
been  stated,  as  the  Zillah  Judge  did ;  and  consider- 
ing that  their  Lordships  will  humbly  recommend  to 
Her  Majesty  to  reverse  the  judgment  immediately 
appealed  from,  and  that  the  original  plaint  should 
be  dismissed,  we  think  that  the  Appellant  should 
have  his  costs,  not  only  in  the  Courts  of  India ^  but 
also  here. 
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AND 


Sayud  Ahmed  Eeza  and  Mahammad 
Eeza 


Appellant^ 


Bespondents." 


On  appeal  from  the  Siidder  Deivanny  Adawlut  of 
Calcutta, 

4tli,6tli>S:Ttli   XlIIS  was  a  suit  brought  to  recover  possession   of 
^^^^^-    a  2  annas  16  gundahs  undivided  part  or  share  of  and 

1813.  At  ^1 's       *  Present :  Members    of   the   Judicial   Committee, — The  Eiglit 

death,  one  of    lion.  Lord  Kino-sdowu,  the  Eight  Hou.  Dr.  Lushiiigloii,antl  the 

his  heirs,  en-   j^-   j^^  jj^^   Sir  Edward  Ryan. 

titled  to  a  °  ,  "^         , 

share  of  the         Assessor,— Tha  Eight  Hon.  Sir  Lawi-ence  Peel. 

enccessiou  of 

his  estate,  obtained  possession,  claiming  the  entirety  nnder  a  deed  of 

gift.  Another  heir  also  claimed  the  entirety,  first  nnder  a  "Will,  and  in 

the  alternative,  as  customary  heir.     Sxiits  were   brought   by   the   two 

claimants,  in  the  course  of  which   questions   were   raised   as   to   who 

would  be  entitled,  in  case  both  claimants   should   fail,  but   from*  the 

frame  of  the  suits  it  was  impracticable  to   deal   with   those   questions 

till  the  adverse  claims  to  the  entiretj'  were  disposed  of.     Ultimately,in 

the  year  1842,  those  claims  were  disposed  of  by  the  Judicial  Committee 

of  the  Privy  Council  in  one  of  the  suits,  which  in  substance  negatived 

the  claims  of  both  parties  to  the  entirety,  and  decreed  that  the  heirs  of 

A.,   according   to   the  Shcah   law   of  inheritance   were   entitled,  and 

directed  the  mesne  profits  to  be  brought  into  Coiu-t  and  divided  among 

such  heirs.  A  suit  was  in  consequence  instituted  in  the  year  l8o2,  by  one 

of  the  heirs  of  yl.,  to  carry  into  execution  the   decree  of  the   Judicial 

Committee  of  the  Privy  Council  made  in  1842.     Held, — 

Pirst,  that  although  the  claim  which  accrued  solongago  asthe death 
of  ^4.  would  have  been,  in  ordinary  circiimstances,  barred  by  the  7?e?i(7rt/ 
llegulations  of  Limitation.  III.  of  1793,  sec.  14,andII.  of  180j,  sec.  3,  yet 
that  as  the  pendency  of  the  appeal  rendered  it  impracticable  to  bring  the 
suit  until  the  question  was  disjiosod  of  by  the  decree  of  the  Privy  Coun- 
cil in  1842,  such  suit  was  to  be  considered  as  supplemental  to  that 
deci'ee,  and  that,  as  thft  suit  was  brought  within  twelve  years  from  that 
date,  it  was  not  barred  by  those  Regulations. 

Secondly,  that  altliough  one  of  the  original  claimants  had  obtained 
possession  underanOrder  of  the  Court,  and  retained  the  sametillthefinal 
decree  in  1842,  it  was  not  such  a  quiet  and  undisturbed  possession, 
in  the  circumstances,  as  to  operate  hj  Ben.  Ecg.  II.  of  1805,  .sec.  3, 
as  a  bar  to  the  suit  ultimately  instituted  by  one  oi  the  heirs  entitled 
to  the  iuherituuce. 


EXAYET 

HOSSEIN' 

V. 

Sayud 
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ill  a  8  annas  part  or   share,    or  oue    undivided  moiety,         i8o8. 
of  a  Zemindar]!  named   Soorjapoor  (the  whole    having       Rajah 
been  taken  to  be    nominally  divided  into  IG    annas 
parts    or    shares),  together    Avith    the    mesne    profits. 
The   Appellant    claimed    the    above   share   as  heir-at-       Ahmico 
law  of  the  late  Banee   Soomrun,    his   paternal   grand-         '^^^' 
mother,    he    at  the  same  time  having    in   his   own 
right    by    inheritance,     as    one    of    the  heirs-at-law 
of   his   late   father.    Rajah    Deedar  Hossein,    the  re- 
maining 8    annas,  or  one  other  moiety   of  the   Zemin- 
darij.     The  principal  questions  of  fact  and  law  raised 
in  the  suit  had  reference    to    the    construction  and 
application  of  the    Bengal  Itcgiilations   of   limitation, 
III.  of  1793,  sec.  xiv.,  and  II.  of  1805,  sec.  iii.,  clauses 
1 ,  3,  and  4.  The  point  at  issuebciug,  whether,  under  the 
circumstances  of  the  case,  and  the  litigation  in  India^ 
while  an  appeal  in    England  by    Deedar    Hossein    was 
also  pending   respecting  the    title  to    a  moiety    of  the 
Zemindarg,  the  suit  was  barred  by    those  Regulations. 

The  facts  of  the  case  which  gave  rise  to  this  ques- 
tion, were  as  follows  : — 

Fookur-ood-deen  Hossein.,  a  Mahomedan,  was  pos- 
sessed of  the  Zemindar ij  of  Soorjapoor,  situate  partly 
in  the  Zillah  of  Furneah  and  partly  in  the  Zillak 
of  Dinajpoor,  both  in  the  province  of  Behar.  He 
died  Decemher,  1793  (a),  leaving  him  surviving  two 
sous.  Rajah  Akbar  Hossein  and  Rajah  Deedar  Hossein., 
the  former  being  the  uncle,  and  the  latter   the  father 

{a)  Very  extensive  litigation  arose  out  of  the  succession  to  lii.s 
estates.  For  tlie  proceedings,  see  Rajidi  Deedar  IFoosein  v.  Ranee 
Zuhoor-oon  Nissa,  3  Ben.  8ud.  Dew.  Eep.  46.  S.  C.  2  Moore's  Ind. 
App.  Cases,  441  ;  Raja  Didar  Ilosen  v.  Rani  Zaliurun  Nissa,  5  Ben. 
Bud.  Dow.  Kop.  29 ;  Si/ud  Hossein  Re~za  v.  Amecr-oon  Nissa, 
7  Bon.  Sud.  Duw.  Eep.  pp.  124,  316,  and  Vol.  10.  p.  224.  ^ 
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1858.  of  the  present  Appellant,  and  they  jointly  succeeded,  as 
his  heirs,  under  the  Mahomedan  law  and  family  custom, 
to  the  Zemindarij  in  equal  undivided  moieties.  Rajah 
Akhar  Ilossehi  died  in  September^  1813,  without  male 
issue,  but  leaving  three  wives,  Banee  Zuhoor-oon 
JVissf/,  Bechee  Doomnce,  and  Beehee  Gool  Chumiin ; 
and  three  daughters  ;  Beehee  Fi/zoon  Nissa,  by  Ranee 
Zuhoor-oon  JS^issa,  his  first  wife,  whom  she  pre- 
deceased, a  minor  and  unmarried  ;  Ameer-oon  Nissa 
by  his  second  wife,  and  Beehee  Bhanga  ;  and  also  his 
mother,  Ranee  Soomrun.  According  to  the  general 
principles  of  the  Mahomedan  law,  these  persons  jointly 
became  his  heirs-at-law,  and  as  such  entitled,  in  dif- 
ferent shares,  to  his  one  undivided  8  annas  share,  or 
moiety,  of  the  Zvnindary  of  Soorjapoor.  At  his 
death.  Ranee  Zuhwr-oon  Nissa^  his  eldest  widow, 
took  possession  of  his  share  of  the  Zemindarij  and  the 
rents  and  profits,  asserting  that  she  was  entitled  thereto 
under  a  conveyan^B  called  a  hihheh  hilcums  (gift  on  a 
consideration),  ;iJi\uged  by  her  to  have  been  executed 
by  Rajah  Akhar^^^  -^ssein  in  his  lifetime,  in  lieu  of  her 
dower,  and  setting  up  at  the  same  time,  a  deed  of 
gift,  in  favour  of  the  deceased's  daughters,  also 
alleged  by  her  to  have  been  executed  by  him. 

Ranee  Soomrun^  in  the  month  of  March,  1814,  filed 
a  petition  in  the  civil  Court  of  Purneah,  charging 
Banee  Zuhoor-oon  Nissa  with  having  fraudulently  taken 
possession  ot  ^che  whole  of  the  property  of  the  Peti- 
tioner's son,  the  late  Rajah  Akhar  ITossein,  in  which, 
as  well  as  in  that  of  her  late  husband,  she  asserted 
and  claimed  a  right  of  property,  and  prayed  that  the 
moiety  0^  the  stipend,  which  she  had  previously  re- 
ceived, ot^t  of  the  profits  of  the  8  amias  share  in  the 
Zemindaryy'  and  which  had  been    stopped  since  her 
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son's  death,  might  be  continued  to  be  paid  to  her,  and  1858. 

upon  this  petition  an  Order  was  made  accordingly.  Rajah 

Uajah    Deedar    Hossein   commenced    a   suit  on   the  hossein 

31st  of  January,   1815,   in  the  Provincial   Court  of  ^'• 

.  Sayud 

Moorshedahad^  against  Bailee  Zuhoor-oon  Nissa,  deny-  Ahmed 
ing  her  title,  and  seeking  to  recover  possession  of  the 
whole  of  the  8  annas  share  or  moiety  of  the  Zemin- 
dary,  to  which  he  claimed  to  be  solely  entitled  as  only 
brother  of  the  deceased,  Akhar  Rajah  Hossein^  and 
as  such,  entitled  by  the  custom  and  usage  of  their 
family  as  his  sole  heir,  and  he  also  claimed  to 
be  absolutely  entitled  thereto  under  a  "Will  and 
Ikrarnamali  stated  to  have  been  executed  by  his 
deceased  brother  in  his  lifetime,  alleging,  at  the  same 
time,  that  the  two  instruments  set  up  by  Ranee  Zuhoor- 
oon  Nissa  were  fraudulent  (a).  The  answer  of  Ranee 
Zuhoor-oon  Nissa  put  in  issue  her  title  under  the  bill 
of  sale  to  the  whole  of  the  8  annas  share,  denying  the 
charge  of  fraud,  and  denying  the  title  of  the  Rajah 
Deedar  Hossein  under  the  family  custom  and  usage, 
and  also  under  the  Will  and  Ikrarnamah^  to  the  moiety 
of  the  Zemindary.  The  decree  of  the  Provincial  Court 
was  pronounced  in  that  suit  on  the  27th  of  August, 
1817,  to  the  effect  that  it  had  been  proved  that  Abkar 
Hossein  executed  the  two  instruments  while  in  posses- 
sion of  his  reason  and  intellect,  and  that  Ranee  Zuhoor- 
oon  Nissa  was  entitled,  under  the  bill  of  sale,  to  one 
moiety  of  the  Zemindary.  From  this  decree  Deedar 
Hossein  appealed  to  the  Sudder  Dewanny  Adawlut. 
Ranee  Soomrun,  the  mother  of  the  deceased,  and  of 
Deedar  Hossein,  died  while  the  suit  was  pending, 
leaving  the  latter  her  sole  heir.     In  May,  1820,   Mr. 

(«)  See  2  Moore's  Ind.  App.  Cases,  p.  444. 
VOL.    VII.  E  1 
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1858.        Fendall^  Chief  Judge,  and  Mr.  Goad,  the  fourth  judge 
Rajah       of  the   Sudde)'  Deivcmny   Adaichit,   gave  judgment  ia 
Hosse"      ^^^  appeal  (a),   decreeing  that  the  bill  of  sale  set  up 
V-  by   Ranee  Zuhoor-oon    Nissa    had   not    been   proved 

Ahmed  and  established,  nor  the  other  instruments,  nor 
Reza.  ^jjg  family  usage  relied  on  by  Deedar  Hossein,  and 
that  it  was,  therefare,  necessary  to  divide  the  one 
moiety  of  the  Zemindarij  according  to  the  Furraiz 
(law  of  division),  among  such  as  were  heirs  of  the  de- 
ceased. Rajah  Akbar  ;  and  he  directed  an  inquiry  as 
to  the  persons  entitled  to  succeed  thereto  as  such 
heii's. 

The  case  vras  then  referred  to  another  judge  of  tire 
same  Court,  Mr.  Courtney  Smith,  who  pronounced 
his  judgment  on  the  14th  of  June,  1820,  to  the  effect 
that  there  was  a  failure  of  proof  as  to  the  bill  of  sale 
set  up  by  Ranee  Zuhoor-oon  Nissa,  and  that  he  con- 
sidered it  fabricated  and  altogether  false  ;  that  if  it  had 
been  executed  by  the  deceased  Rajah  Akbar  it  would 
have  been  invalid,  as  being  opposed  to  the  family  usage, 
which  he  considered  proved  ;  and  further  that  the 
instruments  set  up  by  Deedar  Hossein  had  not  been 
established^  but  that  the  want  of  proof  of  these  did 
not  affect  the  family  usage,  and  that  Ben.  Reg.  XI.  of 
1793,  did  not  bar  Deedar  Hossems  claim  under  the 
family  usage.  The  case  was  once  more  carried  before 
another  Judge  of  the  same  Court,  Sir  James  Edzvard 
Colelrooke,  who,  by  his  judgment,  ordered  that  the 
decree  of  the  Provincial  Court  of  the  27th  August^ 
1817,  should  be  reversed  and  annulled,  and  that 
Deedar  Hossein  should  be  put  into  possession  of  the 
whole  of  the  Zemindary,  and  that  Ranee  Zuhoor-oon 
Nissa  should  account  to  him  for  her  receipts  and  dis- 

^^a,  See  2  Moore'e  Ind.  App.  Cases,  4o-l. 
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bursements  during  the  period  she  was  in  possession. 
Deedar  Hosseiii^  acoordingly,  ea tared  into  possession 
of  a  moiety  of  the  Zemlndary  in  question. 

A  review  of  the  jiidgnient  of  Sir  James  Colehrooke 
was  allowed  on  the  petition  of  Ranee  Zuhoor-oon  Nissa, 
who  submitted,  that  there  was  a  difference  between  the 
doctrines  of  the  Sheahs  and  Soonees  sects  of  the  Ma- 
homedans  as  to  succession,  and  that  the  parties  were 
Sheahs.  A  decree,  on  such  review,  was  afterwards 
pronounced  by  another  Judge  of  the  same  Court,  Mr. 
William  Lef/cester,  on  the  21st  of  Januari/,  1822,  to 
the  effect  that  the  family  usage  was  not  sufHeiently 
proved  ;  that  if  it  had  been,  it  was  not  valid  under  Ben. 
Reg.  XT.  of  1793  ;  and  also,  that  if  any  such  family 
usage  existed  up  to  their  father's  death,  it  had  been 
altered  after  that  event  by  the  two  sons,  who  agreed 
to  hold  a  moiety  each  of  the  profits  of  the  Zemindary^ 
and  he  ordered  that  the  moiety  in  suit  should  be  di- 
vided among  Rajah  Akbar'^s  heirs  when  ascertained  and 
declared,  according  to  the  book  treating  of  Furrais^  and 
that  the  decree  be  altered  and  amended.  On  the  22nd 
of  January^  1822,  the  former  Judge,  Mr.  Goad^  ex- 
pressed his  concurrence  with  the  last- mentioned  Judge. 
A  reference  was  then  made  to  another  Judg^  of  the 
same  Court,  Mr.  Dorin^  who  gave  his  judgment  on  the 
7th  of  Mafj.,  1822,  to  the  effect  that  it  was  presumable 
that  the  family  usage  prevailed  up  to  the  death  of  the 
father,  but  that  it  was  extinguished  by  the  division  of 
the  Zemlndary  by  his  sons. 

The  final  decree  of  the  Sudder  Dewanivj  Adatvlut  in 
this  suit,  was  pronounced  in  the  appeal  on  the  12th  of 
August^  1822,  by  three  Judges  of  that  Court,  Mr.  Lei- 
cester^ Mr.  Goad^  and  Mr.  Dorin,  to  the  effect  that 
the  Appellant  was  of  the  Bheah  sect  of   MahomedaixS, 
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and  by  the  Imamean  code,  containing  the  doctrines  of 
the  Sheah  sect,  a  brother  could  not  inherit  when 
daughters,  as  in  the  case  before  them,  survived  \ 
therefore,  the  decree  of  the  Provincial  Court  of  the 
27th  of  August,  1817,  so  far  as  it  dismissed  Deedar 
Hossein's  claim,  was  declared  to  be  affirmed,  and  the 
judgment  and  decree  of  Sir  James  Colehroohe  of  the 
4th  of  August,  1820,  reversed,  and  an  Order  made 
that  Deedar  Hossein  should  be  made  answerable  to 
Ranee  Zuhoor-oon  Nissa  for  the  wasilat  during  the 
period  which  he  was  in  possession  of  the  disputed 
moiety  of  the  Zemindarg,  under  the  decree  of  the 
4th  of  August,  1820. 

Deedar  Hossein  appealed  to  the  Privy  Council  from 
this  decree. 

Subsequent  to  the  appeal  to  England,  and  in  1836, 
a  suit  was  brought  by  Mehr-oon  Nissa,  grand-daughter 
of  Akhar  Hossein,  to  recover  her  share  of  the  succes- 
sion, and  was  pending  at  the  date  of  the  decree  of 
the  Privy  Council  made  upon  the  appeal  of  Deedar 
Hossein.     This  suit  was  afterwards  compromised. 

On  the  18th  of  November,  1835,  Ranee  Zuhoor- 
oon  Nissa  died,  leaving  Sayud  Hossein  Reza,  her 
brother  and  heir-at-law,  her  surviving,  who  as  such 
heir  became  a  party  to  the  suit,  and  at  the  same  time 
got  possession  of  the  8  annas  share  or  moiety  of  the 
late  Raja  Akhar  Hossein,  the  title  of  Zuhoor-oon 
Nissa  to  which  share  being  then  still  in  litigation  in 
the  suit.  Deedar  Hossein  died  in  1841,  leaving  the 
Appellant,  his  only  son,  having  in  his  lifetime  made  a 
Will,  by  which  he  appointed  the  Appellant,  executor 
and  representative  in  estate,  and  also  a  Hihehnameh 
(deed  of  gift  on  a  consideration),  in  favour  of  the 
Appellant,  who  was  put  into  possession  of  the   estate 
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and  property  of  his   deceased  father,  under    Act,  Xo.        1858. 
XIX.  of  1841.  'eajah 

The  decree  of  Her  Majesty  in  Council  in  the  above     hossein 
appeal  was  pronounced  on  the  1 5th  of  January^  1 842  («),        ^  v-  ^ 
and  by  it   the  final   decree    of    the    Sudder    Deivanny       Ahmed 
Adaidut  was  varied  in  certain  particulars  ;  by  ordering       B,ez\.. 
that     the   Appellant   should    bring  into    Court   the 
proceeds    of    the    moiety  of    the  Zemindary,    whilst 
he  was  in  possession  thereof,  and  that    such    proceeds 
should  be  paid  to  those  who    were  found  to   be  the 
heirs,  according  to  the   Sheah  law  of  succession,   and 
to  their    representatives  ;  but   in  all   other    respects. 
the  decree  was  affirmed. 

Sayud  Hossein  Reza  died  in  November^  1844,. 
leaving  the  Eespondents,  his  sons  and  heirs,  who  be-. 
came  parties  in  a  suit,  in  which  Ameer-oon  Nissa,  th& 
daughter  of  Rajah  Akbar  Hossein,  had  brought  to. 
recover  from  Sayud  Hossein  Reza  a  portion  of  the- 
8  annas  share  or  moiety  of  Rajah  Akhar  Hossein,  de-- 
ceased. 

By  an  Order  of  the  Sudder'  Dewanny  Adawlut,, 
dated  the  1st  of  August,  1846,  made  on  the  petition 
of  Sayud  Enayet  Reza,  the  husband  and  executor- 
of  Ameer-oon  Nissa  ;  and  Mehr-oon  Nissa,,  it  was 
ordered  that  the  Judge  of  Purneah,  in  execution  of 
the  decree  of  Her  Majesty  in  Council,  should  give 
possession  in  the  Zjeniindary  of  the  share  of  the 
Ameer-oon  Nissa  ;  and  of  Beehee  Domnee,  deceased^ 
the  second  wife  of  the  Akhar  Hossein,  to  the  petitioner 
according  to  his  proportion  of  the  shares  mentioned 
in  the  decision  of  the  Sudder  Deivanny  Adtavlat,  of 
the  18th  of  May,  1830,  and  that  the  Judge  should 
cause  the  ivasilat  of  the  time  of  his  possession  to  be 

{a)  2  MoOT-e's  Ind.   App.    Cases,    441, 
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1858.  deposited  in  C-ourt  by  him,  accordiBg  to  the  terms  of 
Rajah  the  decree  of  Her  Majesty  in  Council,  and  paid  to  the 
ExAYET      petitioner  in  proportion  to  his  share. 

V.  On  the  further  hearing  of  Ameer^oon   Nissti's  suit, 

Ahmed  Messrs.  Rattray  and  Tucker^  two  of  the  Judges  of 
Reza.,  ^j-^^^  Court,  reversed  the  decree,  declaring  that  th« 
claim  of  the  Plainti:ffs  was  not  barred  by  the  Eegula- 
tions  of  limitation,  and  also  that  they  were  within 
the  provisions  of  Ben.  Reg.  II.  of  1805,  sec.  iii., 
clause  4,  and  might  have  evaded  that  Eegnlation,  if 
they  had  thought  proper,  but  which  they  had  not  done. 
That  any  suit  instituted  by  the  heirs  of  the  late  Rajah 
Akhar  Ilossein,  before  the  suit  which  was  instituted  by 
the  late  Deedar  Ilossein  had  been  determined  by  the 
decree  of  Her  Maj-esty  in  Council  of  the  15tli  oi  January^ 
1842,  could  not  have  been  proceeded  with,  or  if  pro- 
ceeded with,  a  decree  obtained  would  not  have  been 
of  any  avail  against  a  decision  in  favour  of  either 
Deedar  Ilossein  or  Ranee  Znhoor-oon  Nissa,  both 
claiming  under  a  specialty  adverse  to  a  claim  of  in- 
heritance ;  and  that  this  alone  brought  the  case  within 
the  discretion  allowed  to  the  Court  under  the  conclud- 
ing words  of  section  xiv.  of  Ben.  Reg.  III.  of  1793. 
The  Court  further  decided  that  it  was  the  decree  of 
Her  Majesty  in  Council  alone  that  authoritatively  and 
finally  declared  the  property  to  be  the  estate  of  Rajah 
Akhar  Hossein,  and  divisible  among  his  heirs  ;  that 
up  to  the  date  of  that  decree  this  question  was  in 
abeyance,  and  that  the  cause  of  action  might  fairly  be 
taken  from  the  arrival  in  Ij^dia  of  that  decree. 

On  the  16th  of  February,  1852,  the  Api>ellant, 
the  heir  of  Deedar  Hossein^  brought  a  suit  in  the 
Zillah  Court  of  Purneah  against  the  Respondents  and 
others  to  recover  possession  of  the   share  of   the  late 
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Ranee  Soomnm  with  mesue  profits,  from  the  15th  of 
January^  1842,  the  date  of  the  decree  of  Her  Majesty 
in  Council,  determining  the  right  of  the  general  heirs. 
The  plaint  stated  the  principal  facts  before  mentioned, 
and  the  proceedings  iu  the  original  suit-,  in  which  the 
title  of  Zuhoor-oon  Nissa  was  contested. 

The  answer  of  the  Kespondents  pleaded,  first,  tliat 
the  late  Ranee  Zuhoor-oon  Nissa,  and  after  her  Rajah 
Sai/ud  Ilosseia  Resa,  their  father,  as  her  rightful 
heir,  and  last  of  all  themselves  as  his  heirs,  con  seen* 
lively,  for  a  period  of  forty  years  had  been  in  undis^ 
turbed  possession  of  the  property  in  dispute,  and  that 
nearly  forty  years  hiid  elapsed  since  the  death  of 
the  original  proprietor,  Rajah  AJcbar  Hossein,  and 
that  the  Plaintiff,  with  a  view  to  bring  his  claim 
within  the  provisions  of  Ben.  Reg.  II.  of  1805,  set 
forth  the  allegation  of  forcible  possession  being  kept 
of  the  property  in  dispute,  by  them,  the  Eespondents. 
The  answer  then  stated  by  way  of  defence,  that  no 
bar  existed  to  a  suit  by  the  late  Ranee  Soomrun  in  her 
lifetime,  as  having  survived  the  last-mentioned  Rajah  ; 
it  was  also  alleged  that  she  had  hei-self  relinquished 
and  abandoned  her  claim  to  her  share  in  her  life- 
time ;  and  lastly,  it  was  pleaded  that  the  Court  was 
barred  by  i?eji,  Eegs.  II.  of  1805,  and  III.  of  1793, 
sec.  xiv.,  from  raking  cognizance  of  the  claim,  and 
that  the  right  of  suit  was  not  kept  in  abeyance  by 
the  legal  proceedings  in  the  original  suit  instituted 
and  carried  on  by  the  late  Deedar  Hossein.  The 
answer  also  denied  the  Respondents'  liability  to 
account  for  the  mesne  profits. 

The  Appellant  in  his  replication  denied   the  allega-  ^ 
tions  in  the  answer,    and  contended  that  during  the 
pending  of  the  original  suit,  contesting  the  title  of  the 


lSo8. 
Rajad 

EXAYET 

Hossein 

V. 

Sayui> 
Ahmed 


2iS 


•CASES    IK     IHE    PRIVY    COUNCIL 


1858. 

Eajah 
Enayet 

HOSSEIN 
V. 

Satxjd 

Ahmed 

Eeza. 


fraudulent  possessor  to  the  whole  8  annas  shares, 
Ranee  Soomriin  aud  Deedar  Ilossein  were  precluded 
from  bringing  another  suit  for  the  specific  share 
therein  of  the  former,  and  that  from  the  date  of  the 
decree  of  Her  Majcstj'  in  Council  of  the  15th  of 
January,  1842,  which  was  the  final  decree  in  the  ori- 
ginal suit,  and  up  to  which  time,  therefore,  that  suit 
was  still  pending,  the  period  of  twelve  years  had  not 
elapsed.  The  replication  also  charged  the  possession 
to  have  been  taken  and  held  by  unfair  means  and 
fraud. 

The  hearing  of  the  suit  took  place  before  Mr.  George 
Loch,  acting  Judge,  on  the  20th  of  May,  1854.  That 
Judge  was  of  opinion,  that,  imder  ordinary  circum- 
stances, the  suit  would  have  been  barred  by  cl.  3, 
sec.  iii.,  Reg.  II.  of  1805  ;  but  that  in  the  present  case 
the  decision  of  the  Privy  Council  came  in  ;  for  until 
the  special  claim  of  Deedar  Hossein  and  Ziihoor-oon 
Nissa  were  disposed  of,  the  rights  of  the  heirs  of 
Akbar  Hossein  were  in  abeyance ;  and  the  Court 
decreed  that  Ranee  Soomrun  was  entitled,  as  heir 
of  Akbar  Hossein,  to  a  share  in  his  property,  equal  to 
1  anna  8  gundahs  of  8  annas  Hissa ;  and  that  the 
Plaintiff,  Enayet  Hossein,  as  heir  and  executor  of 
Deedar  Hossein,  to  whom  Ranee  Soomrun' s  share  was 
assigned  by  the  Mooftees,  was  entitled  to  have  posses- 
sion of  that  share  with  mesne  profits,  but  with  interest 
only  from  the  date  of  suit,  owing  to  the  delay  in 
bringing  the    action. 

The  Respondents  in  the  suit  appealed  to  the  Sudder 
Deioanny  Adawlut  at  Catcutta,  from  this  judgment. 
The  grounds  of  appeal  filed  by  them  were  as  fol- 
low : — First.  Because  the  suit  was  not  instituted 
with  in  twelve  years  from  the  date  of  its  origin,  the 
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28tli  of  September,  1818,  the  date  of  the  death  of 
Rajah  Akbar,  and  that  the  case  had  only  been 
brought  on  the  21st  of  February ,  1852,  and  ought, 
therefore,  to  have  been  dismissed,  according  to  Reg. 
III.  of  1793.  Secondly.  That  it  was  in  evidence, 
according  to  the  decision  of  the  Zillah  Judge,  that  first 
of  all  Ranee  Zuhoor-oon  Nissa  was  in  undisputed  pos- 
session of  the  property  in  dispute,  and  after  her,  Rajah 
Saf/ud  Ilossein  Rcza  ;  and  that  the  Appellants,  with- 
out any  opposition,  had  held  the  same  under  right  of 
heirship  for  nearly  forty  years  previous  to  the  institut- 
tion  of  the  suit ;  and  in  such  case  according  to  sec. 
iii.,  Reg.  II.  of  1805,  the  claim  of  the  Plaintiff  ought 
to  have  been  dismissed.  Thirdly.  That  the  relin- 
quishment of  her  right  by  Ranee  Soomrun,  by  accept- 
ing a  monthly  allowance,  and  her  omission  to  sue 
for  her  right  in  her  lifetime,  barred  the  suit  of  the 
Plaintiff,  on  the  plea  of  heirship  to  the  late  Ranee. 
Fourthly.  That  the  Zillah  Judge  had  reckoned  the 
cause  of  action  in  this  case  to  arise  from  the  decision 
of  the  Privy  Council,  dated  the  loth  of  January,, 
1842,  and  that  this  Avas  erroneous,  and  not  recog- 
nized by  any  law  and  practice.  Fifthly.  That  the 
Zillah  Judge  has  decreed  on  the  ground  of  this 
case  being  precisely  similar  to  that  of  Mehr-oon  Nissa 
and  others,  decided  on  the  12th  of  June,  1847;  but 
that  that  was  erroneous.  Sixthly.  That  the  claim  of 
the  Plaintiff  rested  on  the  Will  and  inheritance  of  the 
late  Rajah  Deedar  ;  but  that  what  was  clearly  incor- 
rect, and  that  as  the  grounds  of  action  confficted  one 
with  the  other,  it  ought  to  have  been  dismissed. 
Seventhly.  That  the  Plaintiff'  having  admitted  the 
right  of  the  Appellants  to  8  annas  share  of  the  Zeinin- 
dary  in  dispute,  his  suit  in  contravention  of  it  was 
VOL.  vii.  r  1 
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1858.        inadmissiLle  ancrinvalid.     Eigbthly.    That  when  the 

Rajah       father  of  the  Plaintiff  in   the    former  cases,  from    the 

HossSn     Provincial  Court  to  the  Sudder  and  the  Privy  Council, 

^'-  preferred  the  claim  on  the  alleojation  of  the  immemorial 

Sayud 
Ahmkd      family  custom,  which  was  to  the  efiect  that  females 

only  get  a  maintenance,  and  no  share  of  the  Zcmin- 
dary^  in  that  case  the  present  claim  of  the  Plaintiff  was 
contrary  to  his  allegation,  and  the  former  claim  of  his 
father  untenable,  Ninthly.  That  the  suit  not  having 
been  instituted  within  twelve  years  from  the  date  of  the 
deed  alleged  by  the  Plaintiff,  and  there  being  no  men- 
tion in  it  of  this  claim,  it  ought  to  have  been  dis- 
missed in  accordance  to  the  precedents  of  the  Court. 
Tenthly.  That  the  Plaintiff  was  only  entitled  to 
wasilat  from  the  date  of  the  decree. 

The  decree  of  the  Sudder  Dewanny  Admvlut  in  thia 
appeal  was  pronounced  on  the  30th  November^  1854. 
The  material  part  of  which  was  as  follows : — 
"  We  arc  unable,  after  a  careful  consideration  of 
the  pleadings  and  of  what  has  been  urged  by  the 
parties  in  the  cause,  to  adopt  either  the  reasoning 
upon  which  the  Judge  has  come  to  his  conclusion,  or 
the  decision  which  he  has  passed  upon  the  point  of 
law  at  issue  in  the  case.  If  the  suit  before  the  Privy 
Council  had  been  between  the  same  parties  and  on 
the  same  cause  of  action  as  the  suit  now  before  this 
Court,  the  argument  of  an  estoppel  which  has  guided 
the  decision  of  the  Court  below  would  have  been  of 
some  force,  for  no  doubt  the  property  now  in  litiga- 
tion formed  a  part  of  that  included  in  the  suit  decided 
by  the  Superior  Court  in  England.  But  in  our  view, 
such  is  not  the  state  of  things ;  and  the  plaint  must 
be  dismissed  under  the  law  of  limitation.  In  that 
case,    special  claims,    upon    the    grounds    of    family 
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custom  and  a  Will,  were  preferred  by  Deedar  Ilossein  ; 
both  claims  were  rejected  by  the  Privy  Coimcil.  The 
Defendant,  Zxdioor-oon  A^issa,  widow  of  AJcbar  Hossein, 
asserted  her  right  under  a  byemokassa.  This  special 
claim  was  also  disallowed,  and  the  property  was  de- 
clared divisible  amongst  Deedar  llossehi's  heirs.  In 
the  present  case,  Deedar  Hossein's  son  grounds  his 
claim  to  the  property  in  litigation  upon  his  rights  as 
heir  to  his  father  and  his  grandmother,  Ranee  Soo?7inm. 
He  sues,  amongst  others,  the  sons  of  Hoosein  Reza,  the 
brother  of  Zuhoor-oon  JVissa,  who,  on  her  death,  suc- 
ceeded as  her  heir.  It  is  thus  clear  that  neither  are 
the  causes  of  action  in  the  above  suits  identical,  nor 
are  all  the  parties  to  both  suits  the  same.  Such 
being  the  case,  the  pendency  of  the  first-mentioned 
suit  in  the  Privy  Council  cannot  be  justly  held  to 
create  a  right  of  action  in  the  Plaintiff  as  heir  to  Akbar 
Hosseinh  estate  by  right  of  his  father  and  grand- 
mother. It  is  nowhere  shown  that  either  of  these 
persons  ever  claimed  or  got  possession  of  the  estate. 
The  appeal  is  decreed,  with  all  costs,  against  the 
Plaintiff." 

The  Appellant  brought  the  present  appeal  to  Her 
Majesty  in  Council  from  this  decree. 

The  appeal  was  ai'gued  by 

Mr.   Bolt,  Q.  C,  and  Mr.    Leith,  for  the  Appel- 
lant ;  and 

Mr.  R.  Palmer,  Q.  C,  and  Mr.    W.  Field,  for  the 
Respondents. 

The  arguments  turned  upon  the  construction  of 
the  Be)ifj/al  Regulations  of  limitation,  Ilf.  of  1793,  and 
II.  of  1805.     The  contention  of  the  Appellant  was  : — 
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\8oS.  First.     Tliat  the  suit  was  not  barred  by  effluxion  of 

Rajah       tiuie  b}-  Ben.  Reg.  III.  of  1793,  sec.  xiv.,  as  the  claim 

HoHs-HN      ^^^  ^^^^  present  suit  could  not  have  been  eifectually  pro- 

,^  «^-  secuted,  as  a  distinct  and  independent  claim,  until  the 

Ahmed      claim  of  Zuhoor-oon  Nissa  to  the  entirety  was  disposed 

of,   and   it   was    submitted,   that    the    Appellant   Avas 

entitled  to   treat  the   litigation  which    resulted  in   the 

decree    of    the    Privy   Council    of    1842,    as    part    of 

the  procedure,   by  which  he   sought   to  establish  his 

claim,  and  his  suit  being  supplemental   to  the  original 

suits,  brought  the  case  within  the    exception  provided 

in  that  section.     Upon  this  point,  Prannath  Chozvdree 

V.  Rajah  Btirrodakant  Roij  («),    Byiid  Hossein  Resza 

v.  Ameer-ooa   Nissa   {b\    Troup   and  Dyce  Sombre  v. 

The  East  India  Campany  (c),  Neelmunee  Pal  Chotvdree 

V.  Rajah   Burdakaunt  Roy  (d),  Ram   Koomar  Neeaee 

Bachesputte  v.    Sree  Nath   Bhuttacharuj  (e),  Mussumat 

Shumsoon  JVissa  v.  Timnoo  Beehee  (/),  were  cited. 

Secondly.  That  the  Appellant  was  entitled  to  re- 
cover the  share  in  the  property  sued  for,  under  Ben. 
Eeg.  II.  of  1805,  sec.  iii,  cl.  1  and  3,  as  the  cause 
of  action  had  not  arisen  sixty  years  before  the 
institution  of  this  suit ;  as  Zuhoor-oon  Nissa^  from 
whom  Saynd  Hossein  Reza^  and  the  Respondents, 
derived  title,  had  not  held  quiet,  unmolested,  and 
imdisturbed  possession  for  twelve  years,  the  period 
prescribed  by  the  last-mentioned  clause,  as  the  right 
of  possession  was  in  litigation  in  the  Courts  ;  and  on 
this  ground  the  cases  of  Musst-0)?imut-o-Ztihra  Begum 

{a)  7  Ben.   Sud.  Dew.  Eeps.  97. 
{h)  7  Ben.  Sud.  Dew.  Eeps.  124. 
(c)  7  Moore's  Ind.  App.  Cases,  104. 
{d)  6  Ben.  Sud.  Dew.  Eeps.  238. 
{e)  4  Ben.  Sud.  Dew.  Eeps.  14. 
{f)  6  Beu.  Sud.  Dew.  Eeps.  58. 
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y,  Loo/faUah  Khan  («),  Shri/ch  Imdnd  AU\.  Mitssumat 
Kootht/  Be(/iim  {b\  Gopal  Chand  Fimde  v.  Babii  Kitn- 
war  Singh  (c),  Mm-ian  Bihi  v.  Khivaja  Avictie  Ter 
Stephanos  (d),  were  relied  upon. 

Tliirdly.  That  the  practice  of  the  native  Courts  in 
India,  when  a  case  involved  a  question  of  right  to 
succession,  and  there  are  more  claimants  than  one, 
was  not  to  pass  a  decree  except  it  he  adjudged  among 
all  the  claimants. 

Judgment  was  pronounced  by 

The  Riglit  Hon.  Lord  Kingsdoavn. 

Their  Lordships  are  of  opinion,  that  in  this  case^ 
they  must  advise  Her  Majesty  to  reverse  the  decree- 
complained  of. 

The  Appellant  instituted  a  suit  claiming  a  portion 
of  the  inheritance  of  his  ancestor,  Fookur-ood-deen; 
Ilossein.  That  suit  was  instituted  in  the  year  1852,, 
and  the  defence,  the  sole  defence,  to  that  claim  is,  that 
the  suit  was  not  brought  within  the  period  which  is 
timited  by  the  .S^w^a^  Regulations,  III.  of  1793,  sec. 
xiv.,  and  II.  of  1805,  see.  iii.,  clauses  1,  2,  3,  as 
the  period  within  which  such  suits  must  be  insti- 
tuted ;  that  period  being  twelve  years.  The  object  of 
those  Regulations  appear  to  be  to  protect  the  title  of 
parties  who  have  been  in  possession  under  a  bond  fide 
title,  or  what  is  supposed  to  be  a  bond  fide  title  for 
the  period  of  twelve  years.  But  certain  exceptions  are 
introduced  into  those  Regulations,  amongst  others,  that 
the  limitation   of  twelve   years  is  not  to   apply  where 

(a)  7  Ben.  Sud.  Dew.  Eeps.  399. 
(5)   3  Moore's  Ind.  App.  Oases,  17. 
{c)  5  Ben.  Sud.  Dew.  Rep.  34. 
(rf)  5  Ben.  Sud.  Dew.  Eep.  84. 
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1S58.        the  party  has  been  precluded   by   good  and   sufficient 
Eajah       cause  from    bringing    his    suit    within    that    period. 
Xeither  is  it  to  apply  if   the   original  jiossession   ob- 
^-  tained  by  the  party  in  possession  has  been  obtained 

Ahmed      unjustly,  and  the  Eegulations  are    not  to    apply  in 
^^^^'       cases  where  the  property  had  so  come  into  the  hands 
of  other  persons  from  whom  the  parties  in  possession 
may  have  derived  their  title,  and  shall  not  have  been 
subsequently  held  under  a  just  and  honest  title. 

The  Appellant,  in  this  case,  says,  in  the  first  place, 
the  Regulations  do  not  apply  to  me  at  all,  for  in  truth 
this  suit,  although  instituted  in  1852,  grows'  out  of 
and  is  founded  upon  and  supplementary  to  a  suit 
instituted  at  the  death  of  Akbar  JIosse-i?i,  whose  inhe- 
ritance was  the  subject  of  long  litigation.  In  the 
second  place  he  says,  if  it  is  not  supplementary  to  that 
suit  and  is  not  to  be  considered  as  a  part  of  that  suit, 
at  all  events  that  suit  shows  good  and  sufficient  cause 
why  it  was  impossible  for  me,  till  it  was  disposed  of, 
to  bring  forward  the  present  claim.  It  was  not  dis- 
posed of  till  the  year  1842,  and  I  bring  my  suit  in 
1852  ;  and,  thirdly,  he  says  the  parties  in  possession 
cannot  rely  upon  quiet,  unmolested,  and  undisturbed 
possession,  held  under  the  idea  that  they  had  a  good 
title,  and  without  notice  of  adverse  claims. 

The  facts  appear  to  be  these.  Akbar  ff ossein  died 
in  1813.  Upon  the  death  of  Akbar  Uossein,  two 
claims  were  set  up  to  the  whole  property,  which  was 
in  truth  an  undivided  moiety.  In  the  first  place, 
one  of  his  widows,  Zuhoor-oon  JVissa,  claimed  it, 
insisting  that  she  was  entitled  under  a  deed  executed 
in  her  favour  hj  her  husband  before  his  death.  In  the 
second  place,  the  brother  of  Akbar  Uossein,  named 
Deedar  Hossein,  claimed  it,  insisting  that  he  was  enti- 


Reza, 
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tied  under  u  deed  executed  by  his  brother   before  liis  ^'^**- 

death  ;  and  he  also  contended  that  if  he  was  not  onti-  Eajah 

tied  under  that  deed,  he  was  entitled  as   heir  ;  not   as  Hos^Eii 

heir  accordino-  to    the    2;eneral  Mahomedan  law,   but  „  "• 

c»  o  _  .         ,        .  Sayud 

as  heir  according  to  the  custom  of  this   family   (which       Ahmh-.d 

appears  to  have  been  a  family  of  royal  descent,  with 
respect  to  which  a  particular  custom  as  to  inheritance 
existed),  and  by  that  custom  he  claimed  to  be  heir,  as 
being  the  next  male  relation. 

Upon  these  adverse  claims,  which  related  to  the 
whole  of  the  property,  the  parties  litigate  in  the 
Courts  in  India  till  the  decree  made  in  1817,  by 
the  Provincial  Court,  in  which  tlie  deed  set  up  by 
■Zuhoor-oon  JSHssa  is  established.  There  is  an  appeal 
against  that  decision,  and  that  decree  is  reversed.  lu 
the  decision  so  reversing  the  decree  of  the  Provincial 
Court,  the  Sudder  Court  was  of  opinion  that  Deedar 
Hossein  had  not  established  the  deed  under  which  he 
claimed.  But  the  case  coming  before  four  of  the  Judges 
of  that  Court,  they  were  all  of  opinion  that  Deedar 
Hossein  was  entitled  as  heir,  two  of  the  Judges  being  of 
opinion  that  he  was  entitled  to  the  whole  property  as 
heir  according  to  the  custom,  and  the  other  two  were 
of  opinion  that  he  was  entitled  only  to  a  share  with  the 
other  heirs  of  Akbar  Hossein.  Before,  however,  they 
gave  effect  to  this  opinion,  it  was  suggested  that  the  law 
of  inheritance  which  applied  to  the  family  was  the 
Sheah  law  of  inheritance,  and  not  the  Soonee  law  of 
inheritance.  According  to  the  Sheah  law  of  inheri- 
tance (as  it  had  been  ascertained  to  exist  by  the  Court 
in  a  preceding  case,  in  which  the  Court  had  taken  the 
opinion  of  the  Mahomedan  law  officers  attached  to 
the  Court  upon  that  point),  a  brother  is  not  entitled 
to  succeed   to  any   portion  of   the   property.     In   that 


*2-jG  cases  in  the   privy  council 

1S58.        state    of    things,    though    all    the   Judges   concur    iti 
Rajah       De&lar  Hossein" s  title  as  heir,  they  dismiss  the  suit. 
Hots^Sr         Now,  it  is  said,  that  the  Court  had  no  right  in  that 
^'-  suit,  in  which  two  titles  were  asserted  to  the  whole  of 

Ahmed  the  property,  one  under  a  deed,  and  the  other  either 
^^^'  under  a  deed  or  under  customary  heirship,  to  enter 
into  the  general  question  as  to  who  were  the  per- 
sons entitled  to  succeed  according  to  the  law  of 
inheritance,  and  that  by  recent  cases  in  the  Courts 
in  India  that  principle  has  been  fully  established.  It 
may  be  perfectly  true  that  that  principle  has  been 
established)  but  it  has  been  in  alteration  of  the  law, 
and  not  in  execution  of  the  law,  as  it  had  previously 
existed.  In  the  Patna  case  («),  as  appears  from  the 
note  in  Morleyh  Dig.,  Tit.  "  Inheritance,"  265  :— ^ 
*'  A  Mussulman  died,  leaving  his  widow  and  a  nephew, 
who  for  some  time  had  lived  with  him  in  the  appa* 
rent  capacity  of  his  heir  and  adopted  son ;  the  widow 
claimed  the  whole  estate  of  the  deceased,  under  an 
alleged  Will,  and  the  nephew  made  a  similar  claim 
as  adopted  son."  The  Court  was  of  opinion  against 
both  the  claims,  as  the  Court  here  is  of  opinion 
against  both  the  deeds  ;  but  what  do  they  proceed 
to  do  ?  "  The  Principal  Courts  directed  a  Kazi 
and  two  Muftis  to  investigate  the  matter,  and  -on 
their  reporting  that  neither  claim  could  be  considered 
as  established,  and  that  the  inheritance  should  be 
divided  according  to  the  Mussulman  laws,  the  Council 
conlirmed  their  decree."  But  in  this  case  it  was 
actually  a  suit  respecting  the  inheritance,  because 
one  alternative  of  the  claim  of  Deedar  Ilossein  was 
founded  upon  his  right  as  heir  ;  and  it  was,  there- 
fore,  not  only   competent,   but    absolutely   necessary 

[tr>,  >Soe  note.  3  Beii.  8ud.  JJew.  Hep.  l9o. 
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according  to  the  Kegulations,  for  the  Court  to  proceed 
to  inquire  who  \yere  the  heirs. 

Against  this  decision,  dismissing  the  suit,  there  was 
a  petition  filed  by  Deedar  Ilossein  for  leave  to  appeal 
to    the    Judicial  Committee    of  the    Privy   Council. 
While  that  petition  was  pending,  a  suit  was  insti- 
tuted by  other  persons  claiming  to  be  co-heirs,  who 
filed  their  plaint  in  1836,  in  which  the  title  of  Deedar 
Ilossein,  as  representing  his  mother,  Bance  Soomrwi, 
as  one  of  those  co-heirs,  was  involved.  The  appeal  was 
heard  by  the  Judicial  Committee  of  the  Privy   Coun- 
cil, and  the  Order  which  was  made  by  Her  Majesty 
upon  that  occasion  was  founded  entirely  upon  this, 
that  Zuhoor-oon  Nissa  had  been  in  possession  under  a 
wrong   title ;    that    Deedar   Ilossein  had   no    title    as 
donee,  because  his  deed  was  bad ;  that  he  had  no  title 
as  customary  heir,  for  that  the  custom  had  not  been 
established  to  the  satisfaction  of  the  Court ;   and  that 
the  decree,  therefore,  was  perfectly  right  in  declaring 
that  ttie  property  was  to  be   disposed  of  according  to 
the  Sheah  law  of  inheritance.    Acting  upon  that  prin- 
ciple, they  direct  to  be  brought  into  Court  the  amount 
of   rents  which  the    Appellant  had  been  previously 
ordered    to   pay    to   his  adversary,  Zuhoor-oon  Nissa, 
and  that  was  done  for  the  express  purpose  of  their 
being  paid  to  the  Sheah  heirs  of  AJcbar  Ilossein. 

Under  these  circumstances,  was  it  not  necessary,  in 
execution  of  that  decree,  to  inquire  in  the  first  place, 
who  were  the  real  heirs,  and  to  make  a  distribution 
according  to  the  rights  so  ascertained,  either  by  a 
proceeding  in  the  original  suit,  or  by  instituting  a 
new  suit  for  that  purpose  ?  It  is  clear  that  it  was. 
The  inquiry  could  not  be  directed  in  the  former  suit, 
because  that  siait  had  been  dismissed,  and  the  Judicial 
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iM/)S.        Comniitteo  was  of  opinion  that  it  had  been  properly 

Rajah       disini«;sed,  but  there  was  a    suit   actually  pending,  in 

HossEix      ^vhieli  such  iiupiir}'  might  bo  made,  and  in  v/hich  the 

,  "•  title  of  Deodar  Hosseln   would,  if   he  had   a   title,  be 

AniiED      established  in  common  with  the  other  co-heirs,  unless 

'''^"^'       th*^y  were  barred  upon  some  other  ground. 

Ill  this  state  of  things,  the  Court  having  for  the 
first  time  decided  that  the  property  was  to  go  accord- 
ing to  the  Sheah  law  of  inheritance,  a  suit  was 
rendered  necessary  for  the  purpose  of  ascertain- 
ing who  answered  the  description  of  Shc((h  heirs ; 
when,  however,  this  Order  was  pronounced,  a  suit 
was  actually  pending,  in  which  sucli  inquiry  could 
be  made  and  those  rights  decided.  By  some  ar- 
rangement between  Zuhoor-oon  Nissa,  or  those  repre- 
senting her,  and  the  heirs,  that  suit  was  compromised, 
and  so  put  an  end  to.  This  was  in  1847,  and  then 
for  the  first  time  it  really  became  necessary  for  the 
Appellant  to  institute  a  suit  in  his  own  name,  the 
other  suit  having  been  put  an  end  to,  l>ecause,  if  the 
original  suit  had  gone  on,  though  he  was  nominally 
not  a  party  to  it,  yet  the  execution  of  the  decree  in 
such  suit  would  have  necessarily  brought  him  before 
the  Court. 

It  appears  to  their  Lordships  that  this  case  may 
be  considered  as  a  proceeding  supplemental  to  and 
as  carrying  out  the  decree  of  the  Judicial  Com- 
mittee in  1842,  the  execution  of  which  was  delayed 
for  certain  reasons  till  a  very  long  period  after  it  had 
been  pronounced,  but  still  to  a  period  within  the 
time  limited  by  the  Eegulations.  But  supposing 
it  were  not  brought  within  the  proper  time,  according 
to  the  strict  letter  of  the  Eegulations,  was  not 
Dccdar  Ilossein  precluded  by  a  sufficient  cause  from 
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bringing   his    claim   forward,    so    as   to  exclude   the        '''^'"'■'^• 
operation    of   the    Eegulations  V     In   the   opinion    of       Eajau 
their  Lordships  it  was   quite  in^possible  for  him  to      ho"s«kin 
bring  forward  that   claim    till    his    suit    was   hnally       ^ ''• 
disposed  of.     He  said,   I   have  a  good   title   to   the       Aumku 
whole  as  heir,  or  as  donee  under  the  deed,  or  as  cus- 
tomary heir.     He  could  not  at  the  same  time  institute 
a  suit,  and  say,  the  deed  which  is  set  up  is  good  for 
nothing  ;  the  customary  title  of  the  Defendant  is  good 
for  nothing,   and  he  is  not  entitled  in  that  character, 
but  in  the  character  of  co-heir  with  two  other  persons, 
whose  title  iu  the  other  suit  I  am  disputing. 

In  either  view  of  tlie  case,  it  appears  to  their 
Lordships  that,  on  that  ground,  the  Ptegulatious  of 
limitation  cannot  apply. 

Again,  there  seems  no  pretence  for  saying  that  there 
has  been  a  bond  JiJe,  quiet,  unmolested  possession  of 
the  parties  against  whom  the  suit  is  brought.  The 
root  of  the  possession  was  the  order  of  the  Foiij- 
darij  Court,  the  Magistrate  of  Avliicli  Court  says,  "  It 
is  utterly  impossible  for  mo  to  decide  what  you  are 
entitled  to.  I  am  of  opinion  that  the  widow  should 
be  put  into  possession,  and  that  the  other  should 
bring  his  suit"  {a).  In  that  way  the  possession  con- 
tinues during  the  whole  period,  with  the  interruption 
occasioned  by  the  Appellant's  possession  for  a  short 
interval,  till  the  decree  of  the  Judicial  Committee  of 
the  Privy  Council  in  1812,  or  at  all  events  till  a  short 
period  before  that.  But  from  the  moment  at  which 
the  deed  which  was  set  up  by  Zuhoor-oon  Nissa  was 

(«)  As  to  the  effect  of  po.ssessiou  iiudor  an  Ordf^r  of  the  Foujdarij 
Coiu't,  see  Ram  Ruiton  Rae  v.  Furrook-oon-Xissa,  o  Moore's  Ind. 
App.  Cases,  233,  and  Mo.hi.rajah.  Mohcuhur  Sinj  v.  The  Bengal 
Governmenl^  l>'>s/,  p.  283. 
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disaffirmed,  if  the  possession  remained,  it  was  not 
possession  under  the  deed,  it  was  a  totally  new  pos- 
session. She  had  no  right  to  possession  under  that 
deed,  and  her  possession  was  held  to  be  unjust  and 
unfounded  ;  and  if  she  remained  in  possession  at  all, 
she  remained  in  possession,  not  as  donee  under  the 
deed,  but  as  one  of  the  co-heirs  of  Akhar  Hossein.  At 
the  time  that  she  died,  and  the  immediate  father  of  the 
present  Eespondents  died,  two  suits  were  pending ; 
one  is  the  suit  which  was  dismissed  in  1842,  and  the 
otKer  is  the  suit  which  was  instituted  in  1836.  It 
has,  therefore,  been  a  litigated  title  from  beginning  to 
end,  and  there  never  has  been  the  possession  which 
it  was  the  object  and  intention  of  the  Eegulations  to 
protect ;  there  is,  therefore,  no  ground  upon  which, 
in  their  Lordships'  opinion,  the  right  of  the  Appel- 
lant can  be  excluded  by  these  Eegulations. 

That  being  so,  the  question  arises,  what  are  their 
Lordships  to  recommend  ?  The  title  of  the  heir  has 
been  established  in  a  decree  which,  though  a  compro- 
mise was  come  to,  has  never  been  set  aside.  There 
is  no  substantial  doubt  as  to  what  Deedar  Hossein^  as 
representing  his  mother,  Banee  Soomnm^  is,  according 
to  the  ^heah  law  of  inheritance,  entitled  to  in  that 
character.  That  being  so,  the  only  question  is 
from  what  time  he  should  be  entitled  to  the  mesne 
profits.  Yiewing  all  the  circumstances  of  the  case, 
and  taking  into  consideration  the  vast  length  of  time 
that  elapsed  while  the  suits  were  pending,  and  the 
enormous  expense  occasioned  by  them,  their  Lord- 
ships think  that  justice  will  be  done  if  they  recom- 
mend that  the  mesne  profits  should  commence  from 
the  time  when  the  suit  was  instituted,  and  they  will 
accordingly  advise  Her  Majesty,  that  the  Appellant 
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should  bo  put  into  possession  of  the  rents  and  profits 
from  that  time,  and  that  he  should  have  the  costs 
both  in  the  Court  below  and  in  this  Court.  Tlie 
amount  of  the  tvasilat^  from  the  time  of  the  institu- 
tion of  the  suit,  without  interest,  will  be  ascertained 
in  the  Court  below. 
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1859. 


MussuMAT  Ameexa  Khatoor  and  others  Jippcllants^ 

AND 

Radhabexod  Misser  -  _         .  BespondoU* 

0)1  petition  from  the  Sadder  Dewannij  Adawlut  of 
Calcutta. 

X  HE  petition  stated  that  the  Respondent   brought  a 
suit  in  the   Zillah  Court    of    Dinagepore  against    the 
Appellants  to  obtain  possession  of  a  Zemindart/  held  .  ^^  estimat- 
by  them  in  diiierent   portions,   as  purchasers  under  pealable 
deeds   of   sale    and  under   a    sale  in   execution  of  a  Jti-ictedby 

the  Order  in 
Councilofthe 
lOthoi  April, 
1838,  for 
regulating 
ajipeals  from 
the  Supreme 
and  Suddcr 
Dcwanny 
Courts  in  the  East  Indies  to  Es.  10,000,  as  the  amount  in  dispute,  regard 
should  be  had  to  the  whole  matter  involved  in  the  suit,  and  not  to  the 
value  of  a  fractional  part  of  the  property  sought  to  be  recovered. 

A  suit  was  brought  to  i-ecover  a  Zemiiuhiry  in  the  possession  of  dif- 
ferent persons  under  deeds  of  sale  in  exocutior  of  a  decree.  The  value  of 
the  property  sued  for  was,  by  Ben.  Reg.  X.  of  1829,  sec.  17,  stated  in  the 
plaint  to  be  Es.  14,325.  The  Sadder  Court  uphold  the  sales  so  far  as 
related  to  the  claim  of  some  of  the  Defendants.  The  other  Defendants 
applied  for  leave  to  appeal  to  England,  which  the  Sadder  Court  refused, 
on  the  ground  that,  as  the  value  of  their  portion  was  only  Es.  8,215,  it 
was  not  within  the  appealable  value  prescribed  by  the  Order  in  Council 
of  the  10th  of  .i/zriY,  1838.  Such  construction  overi-uled,  and  leave  to 
appeal  granted  by  the  Judicial  Committee.       ' 

Whether  the  stampupon  the  plaint  required  by  5eH.  Eeg.  X.  of  1829, 
sec.  17,  being  for  fiscal  purposes  only,  is  conclusive  of  the  value  of  the 
property  sued  iox  —Qnare  !■ 


*  Present :  Members  of  the  Judicial  Committee, — The  Right 
Hon.  Lord  Eangsdown,  the  Eight  Hon.  Dr.Lusliington.  the  Right 
Hon.  The  Lord  Justice  Knight  Bruce,  the  Right  Hon.  Sir  Edward 
Ryan,  and  the  Right  Hon.  Sir  John  Taylor  Coleridge. 

Assessor, — Sir  Lawrence  Peel. 
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1800.  decree.  That  tlio  value  of  the  lands  souglit  to  be  re- 

MrssujfAT  covered  was  stated  in  the  plaint  as  provided  by  Ben. 

Ku.vmoR  I'^^S-  ^-  of  1S29,   sec.  17,  to   be  Es.  14,325.   1.  3.  1. 

^     V.  That  a  decree  was  pronounced  by  the   Zillah  Court  in 

ILA.DHABEXOD        ,  ^  •' 

MibbER.  favour  of  the  Eespoudent.  That  the  Appellants 
appealed  to  the  Sudder  Den'annij  Adaidutoi  Calcutta, 
which  Court,  on  the  21st  of  July,  1856,  reversed  the 
Zillah  Court's  decree  with  respect  to  two  only  of  the 
Appellants,  sustaining  their  respective  right  to  posses- 
sion. That  the  Court  refused  to  allow  the  other 
Appellants  leave  to  appeal  to  Enrjkmd,  on  the  ground 
that  the  value  of  the  lands  held  by  those  Appellants 
was  only  Es.  8,215,  and  that  the  Order  in  Council  of 
the  lOtli  of  April,  1838,  required  the  sum  to  be 
Es.  10,000.  That  the  actual  value  of  the  lands  in 
question  held  by  the  Appellants  was  more  than  the 
sum  prescribed  by  the  Order  in  Council,  and  that  the 
Sudder  Court  proceeded  upon  an  erroneous  ground, 
taking  the  value  by  the  stamp  required  by  Eeg.  X.  of 
1829,  which  they  submitted  was  only  for  fiscal  pur- 
poses, and  also  that  the  Sudder  Court  was  wrong 
in  not  adding  the  mesne  profits ;  and  the  Peti- 
tioners further  submitted  that  the  Avords  ''  the  value 
of  the  matter  in  dispute  in  any  such  appeal  to  Her 
Majesty  in  Council,"  related  to  the  whole  matter  in- 
volved in  the  suit  which  was  the  subject  of  judicial 
inquiry  in  the  Court  below.  That  the  right  of  pos- 
session of  the  Eespondcnt  in  respect  of  his  ancestral 
Zemindary  was  one  of  many  questions  in  the  suit  and 
appeal,  and  that  the  sum  of  Es.  14,325.  1.  3.,  the 
estimated  value  of  the  Zemindary  as  stated  in  the 
plaint,  and  not  merely  a  proportionate  part  thereof, 
ought  to  have  been  adopted  by  the  Court  in  estimat- 
ing the  appealable  value. 
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This  petition  was  heard  c.v  parte. 


18o9. 


Mr.  TL  Palmer,  Q.  C,  and  ]\[r.   Leith,  in  support    'amkkxa 


of  the  petition, 


KlIAlOOK 


Urged  the   same  gronnds  as  those  contained  in  the     'm\"skk.*"^ 
petition. 

The  Eight  lion.  Dr.  Lushington  : 

Leave  to  appeal  will  be  granted,  subject,  however, 
to  this  reservation,  that  if  the  facts  contained  in  tlio 
petition  are  not  correct,  the  petition  is  to  be  dis- 
missed. Security  for  £300  to  be  lodged  with  the 
Kegistrar  of  the  Privy  Council  within  six  months 
from  the  date  of  their  Lordships'  report. 


JUGGOMOIIUN    GlIOSK Appt'Unnf, 

AND 

Maxickchuxd  and  Kaiseeeckund         Respondrnls* 
0)1  appeal  from  ilie  Supreme   Court  at  Calcutta. 

Tn  this  case,  the  Api^ellant  brought  an  action  against  2jth  &  2sth 
the   Eespondents   upon   three    distinct   written    con-      _, 

The  Legis- 
,      -rx.   ■■      lative  Act, 
*  Presont :  Members  of  the  Judicial   Committee, — The  Kigiit    NoXXXII.of 

Hon.  Lord  Knigsdown,  the  Right  Hon.  Sir  Edward  Ryan,  the  •^i^fto'']^/,^^ 
Right  Hon.  Sir  Cresswell  Cresswell,  and  the  Right  Hon,  Sir  the  provisions 
John  Taylor  Coleridge.  3rd&^-ith' 

-4«6'f.S4(;r,— The  Right  Hon.  Sir  Lawrence  Peel,  ](7//,  jv.,  c. 

42,  sec.  28), 
concerning  tlio  allowance  of  interest  in  certain  cases,  enacts  that ' '  Upon 
all  debts  of  sums  certain,  jiayable  at  a  certain  time,  the  Court  before 
which  they  VAxy  bo  rocoyercd,  may,  if  it  shall  think  fit,  allow  interest 
to  tlie  creditor,  at  a  rate  not  exceeding  the  current  rate  of  interest  from 
the  time  when  such  debts  or  sums  certain  were  puyuble,  if  such  debts  or 
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tracts  made  between  them  in  the  nature  of  wagers, 
N-  as  to  the  average  price  of  opium  at  the  first  Lclaiim 
or  public  sale  by  the  Government  for  the  year  1846. 
These  contracts  were  known  as  Tajce  Miindee  Chit- 
tees  ^  and  were,  with  the  exception  of  the  dates  and 
sums,  ill  similar  terms. 

The  following  was  one  of  the    Chittees  : — "11th. 
Taijee  or  rise   on  the  average  of  thirteen  hundred  of 
the  first  Lelaiim  or  public  sale  of  the  Patna. 
"11  Sri  Gunnaise  Jce. 
"Is"o.  19. 

"11.  To  Jiigrjomoliim  Ghose.  This  is  written  by 
Manickchund  and  Kaisreechund,  with  salutations, 
which  he  will  peruse. 

"  Further :  we  have  eaten  the  Taijee  or  rise  on 
the  average  of  1  lot  of  5  (in  letters  five)  Faitees^  or 
chests  of  Patna  opium,  of  the  30th  day  of  November , 
Stimhut  1905,  at  the  price  of  1300. 

"If  the  average  of  the  ^v&t  Leiaum  or  public  sale 

sums  be  payable  by  virtue  of  some    wiitten  instrument  at  a  certain 

Held, Tbat  a  Tvagcr  contract  (before  the  passing  of  Act,  No.  XXI.  of 

1848),  iipon  tbe  average  price  -n'bicli  opium  Tvould  fctcb  at  the  next 
Government  opium  sale,  ^\-as  not  Tvithin  tbe  scope  of  theAct,No.  XXXII. 
of  1839,  as  that  Act  supposes  a  party  to  have  been  sued  for  breach  of  a 
contract  for  tbe  payment,  by  A-irtue  of  a  -written  instrument,  of  a  siun 
certain  at  a  certain  time,  and  did  not  affect  debts  contingent  in  amount 
and  time  of  coming  due. 

Whetber  tbe  discretion  vested  in  tbe  Court  by  Act,  No.  XXXII.  of 
1839,  in  allowing  or  refusing  interest,  in  cases  -viitbin  tbe  Act,  is  liable 

to  review. —  Qucere  ?  -,■■,.  -,    ■,       ■ 

"^Tiere  a  usage  was  established,  by  which  it  ai)pearcd  that  interest 
was  paid  upon  such  contracts  :  Held  further  ;  that  according  to  such 
usage,  interest  ought  to  have  been  allowed  upon  tbe  principal  sum 
recovered  in  an  action,  and  tbe  judgment  of  the  Supreme  Coui-t  at 
Calcutta  refusing  interest,  reversed  on  that  ground. 

In  respect  to  evidence  of  mercantile  usage  ;  to  support  such  a  groimd 
there  needs  not  either  tbe  antiquity,  the  unifomiity,  or  the  notoriety  of 
custom,  which  in  respect  of  all  these  grounds,  becomes  a  local  law.  The 
usao-e  rnay  be  still  in  course  of  gro-«-tb ;  it  may  require  evidence  for  its 
support  in  each  case  ;  but  in  tbe  result  it  is  enough  if  it  appears  to  be  so 
well  known  and  acquiesced  in,  that  it  may  be  reasonably  presumed  to 
have  been  an  ingredient  imported  by  the  parties  into  theii-  contract. 
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of  the   Company's  '  Sircar   of   tlie   Patna  rises  above        1*^59. 
thirteen  hundred,   according  to  that  we  will  give  you  juggomohun 
the  Bullun  or  rise.     If  it  falls  below  thirteen  hundred,  ^  ' 

in  that  event  you  have  no  Dauivah,  or  claim.  We  Mamck- 
will  not  give  you  credit  for  the  '  Nuzzurannah  ka 
Roopea^  or  bonus  money  that  we  have  taken  from  you, 
marked  in  your  kattah  or  account  Sumbut  1903, 
Kartick  the  10th  day  of  the  light  side  of  the  moon." 
And  on  the  back  were  written  these  signatures  : 
Kullean  iMuJi,  Sri  Juggo  Mohim  Ghose^  Moorleedhur 
Dutt^  Sreekissen. 

The  public  sale   of  opium  referred  to   in  these  con- 
tracts took  place  on  the  7th  of  December,  1846. 

The  action  was  brought  by  the  Appellant  against  the 
Respondents.  The  pleadings  in  the  action,  and  also 
the  Chittees  on  which  the  action  was  brought,  were 
similar  to  those  in  the  cause  of  Rughonauth  Sohoi 
Chotagloll  v.  Manickchund  and  Kaisreechund  (a),  in 
which  the  legality  of  such  Chittees,  and  the  right  of 
the  Plaintift*  in  that  action  to  recover  thereon,  was 
established. 

The  action  came  on  for  trial  before  the  Supreme 
Court  on  the  9th  of  Ajyril,  1857,  when,  by  consent,  the 
depositions  of  the  witnesses  in  the  cause  of  Rugho- 
nauth Sohoi  Chotayloll  v.  Manickchund  and  Kaisree- 
chund, and  also  in  the  cause  of  Cho  tag  loll  v.  Ugger- 
chund  and  Hurruekchund,  and  the  Chittees,  were  read 
and  received  as  evidence.  The  only  question  in 
dispute  was,  whether,  in  addition  to  the  sum  of 
Rs.  7,150.  6  annas  and  3  pie  (being  the  amount  pay- 
able in  respect  of  the  sum  by  which  the  average  price 
of  Patna  opium  at  the  public  sale,  referred  to  in  the 
three   Chittees,   respectively  exceeded   the  prices  men- 

>)  6  Moore' 3  Ind.    Ajip.  Cases,   251. 
VOL.  VII.  H  1 
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1859.  tioned  in  such  respective  Chittees)^  the  Appellant  was 
JuGGOMOHu.v  entitled  to  recover  from  the  Respondents  interest  on 
^,^  that  sum  and  at  what  rate.  The  Appellant  gave 
Manick-  j^^  addition,  evidence  as  to  the  conrse  of  dealiuo^  in 
Tajec  Mundee  Chittees,  and  preyed  that  the  practice 
was  to  present  the  Chitfees  for  acceptance  to  the 
parties  who  had  issued  them  on  the  evening  of  the 
Government  sale  of  opium,  in  order  that  the  sum 
payable  might  be  ascertained  ;  that  the  CJiittees^ 
when  so  accepted,  were  presented  again  to  such 
parties  three  days  afterwards  for  payment,  the  time 
for  payment  being  generally  at  the  expiration  of 
three  days  from  the  acceptance.  The  Appellant  also 
gave  evidence  of  the  refusal  by  the  Respondents 
after  the  nale  of  Deceniher,  1846,  to  accept  the 
Chittees,  on  which  the  action  was  brought.  The 
Appellant  further  examined  witnesses  who  deposed 
that,  according  to  the  usage  and  ordinary  course  of 
dealing  in  Tajee  Mundee  Chittees^  interest  was  payable 
on  such  Chittees  whenever  the  loss  thereon  was  not 
paid  within  a  few  days  after  the  amount  of  such  loss 
had  been  ascertained.  The  commencement  of  these 
gambling  Chittees  appeared  from  the  evidence  to  be 
of  recent  date,  not  going  farther  back  than  1840. 
The  Appellant  further  proved  that  the  Bazaar  or 
market  rate  of  interest  in  December^  1846,  was  not 
less  than  8  per  cent. 

The  Eespondents  did  not  enter  into  evidence,  and 
at  the  close  of  Appellant's  case  the  Supreme  Court 
expressed  their  opinion  that  the  right  to  interest 
was  not  made  out,  and,  therefore,  gave  a  verdict  foi 
the  Appellant  for  the  sum  of  Rs.  7,150.  2a.  3p.  only, 
the  principal  amount  due  on  the  Chittees^  reserving 
leave  to  the  Appellant  to  move  to  increase  the  amount 
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of  damasrcs,  with  the  amouut  of  interest  thereon  at        ^^^^- 
G  per  cent,  (being  the   Conrt  rate  of  interest),  if  the   jiggomohus 
Appellant  could  satisfy  the  Court  that  it  came  within  »,, 

the  Act,  XXXII.  of  1839.  ^cm-ND.' 

The  Appellant  obtained  a  rule  to  show  cause  why 
there  should  not  be   a  new  trial  on  the   ground    of 
misdirection,    and  that    the   verdict  was  against  the 
^vcight  of  evidence,  or  why  the   damages   should  not 
be  increased  by  adding  such  interest   at   6  per   cent.. 
This  rule  was  argued  before  Sir  James    W.    Colvile^ 
Chief  Justice,  Sir  Arthur   W.  Buller  and  Sir    Charles 
B.  M.  Jackson,  Puisne  Judges.     Judgment  was  de- 
livered by  the  Chief  Justice  on  the  *20th  oiJidy,  1857,. 
discharging  the  rule  with  costs.     The  material  part  of 
this  judgment  was  in  these  terms: — "The  substantial 
ground  of  complaint  is,  that  the  damages  have  not  been 
swollen  with  interest,  either  at  the  Bazaar  rate  or  at 
the  Court  rate.     The  rule  was  obtained,  and  interest 
at  the  Court  rate  was  claimed,  partly  on  the  ground 
that  the  case  might  be  brought  within  the  Act,  XXXII. 
of  1839,  because  the  sums  recoverable,  and  the  times 
of  payment,  though  neither  of  them  certain,  were  ca- 
pable of  being  made  certain.  But  this  ground,  though 
not   formally  abandoned,   has  been  but  faintly  con-, 
tested ;  and  it  suffices  to   saj-,  that,  in   our  judgment, 
the  great  uncertainty  of  the  evidence  given  as  to  the 
practice  of  payment,  either  on  the  day  of  the  sale,  or 
three  days,  or  some  other  short  period,  after  it,  alone 
prevents  us  from  saying  that  we  have  here  '  a  sum 
certain,  payable,  by  virtue  of  a   written   instrument, 
at  a  certain  time,'     The   question,  therefore,  resolves 
itself  into  one.  Whether,  on  such  a  contract,  interest 
is  pa5'able  by  law,  independently  of  the  Act  ?     The 
contract  is  one,  v^hich,   whether  it  is  considered   as. 
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i^i9.       wliat  it  purports  on  the  face   of  it  to  be,  a    contract 
juGGOMOHL'N  for  the  sale  of  opium  deliverable  at  a  future  time,  or 
I..  "       as  that  which  it  really  is,  a   wager,  would   not,  prir.id 
Mamck-     facie.mvaovi  a  debt  recoverable  with  interest.    Nor  do 
we  think  that  these   cases  can  be  brought   within    the 
principle  adverted  to  by  Chief  Justice  Best^  in  Arnolt 
V.  /f<'(7/'^/Vi  (11  Moore,  209),  upon  which  juries  are  held 
to  be  warranted  in  giving   interest,  which   is   not   due 
ex  contractu,  in  the  shape  of  damages,  on  the  ground  of 
the  improper  detention,  or   unreasonable  delay   in   the 
payment   of  the   principal.      For  it   is   clear,  that,  for 
nine  years  of  the  period  of   the   detention  which   has 
here  taken  place,  the  Plaintiflts,  who  have   slept   upon 
their   remedy,    are,    at    least,   as   responsible  as   the 
Defendants.     If  interest,  then,  is  recoverable  at  all,  it 
must  be  recoverable  on   the  ground  upon  which   the 
claim  was  originally  put  forward — viz.,  an  obligation 
implied    from   the    notorious   usage  of    the  trade   or 
course  of  dealing  to  which   the   contracts  relate ;   and 
the  existence  and  notoriety  of  such  an  usage  were  what 
we  had,  at  each  trial,  to  determine,  upon   the  evidence 
adduced  before  us.     AVe  stopped  the  first  trial  upon 
the  close  of  the  Plaintift''s  case ;  and,  therefore,  if  we 
were  wrong  in  doing  that,  there  can,  at  most,  be  but 
a  new  trial,  in  oi\ler  to  give  the  Defendants  an    oppor- 
tunity of   bringing  forward    evidence  on  their  side. 
"We  do  not,  however,  think  that  we  were  wrong.     The 
course  of  dealing,  which  was  in  question  before  us,  is 
something  very  difiterent  from    the  knovm    mercantile 
usages  in  ordinary  trades   with   which  Courts  of  Jus- 
tice have  generally  to  deal.     It  is  limited  to  gambling 
bets  upon  the  average  of  a  future   Government  sale  of 
opium  ;  and,   although   the  witnesses  differ   as  to  the 
precise    time    at  which  the   practice  of  msiking  such 
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wagers  bogau,  it  cannot  be  said  to  have  been,  in  J  846,        ^^^9. 
of  very  ancient  date.     It  may,  therefore,  well  be,  that   juggomjhu:? 
tlie    nsage  concerning  it  fall   far   short,   in   point   of  ,.,''' 

certaintv,  of  most   known   mercantile   customs.     Two      Manicic- 
classes  of  witnesses  wore  called  to   prove    the   usage  ; 
the  one  consisting  of  men  who    generally   engaged    in 
these    transactions,     in    the    names     of    up-country 
Slu'ojfs  ;  the  other,  of  Shrojfs,  or  other  persons,   who 
dealt  in    Tdjee   Mundee   Chittees  directly.     The   latter 
class  would,  of  course,  afford  the   most    valuable  wit- 
nesses, because  all  the  evidence  went  to  show  that  the 
non-payment  by  Shroffs  of  these  Chittees^  on  or   about 
the  day  of  sale,  was   exceptionable;  and   the   Shro^'s^ 
who  acted  as  agents,   would,    of   course,    debit    their 
principals  with  the  sums  paid,  as  in  an    ordinary  mer- 
cantile account,  carrying  interest.     But  the  evidence 
of  both  classes,  when  sifted  by  cross-examination,   we 
thought,  established  that  the  ordinary  course  of  deal- 
ing was  to  pay  as  soon    as  the    loss   was  ascertained ; 
and  that,  in  those    exceptional   cases    in  which    time 
was   given,    a  new  contract,     evidenced    often    by    a 
separate   writing  for   the   payment    of  interest,    was 
made.     We  did  not  think  it  was  by  any    means    esta- 
blished, that  there  existed  so  invariable  an   usao-e   for 
the  payment  of  interest  on  those  dhittees^  if  unpaid  on 
or  about  the    day   on  which    the  average  was  ascer- 
tained, that  those  who  granted  Chittees  must  be  taken 
to  have  been  cognizant  of  it,  and    to    have  contracted 
with  reference  to    it.     In  the    other   action,    the  evi- 
dence was  fuller.     Some  of  the    Plaintiff's    witnesses^ 
no  doubt,  endeavoured  to  explain   awa}^  their   former 
admissions  of  a  practice  of  giving  a  fresh  and  separate 
security  when  interest  was  payable,  by  asserting  that 
this  had  originated  since  the  passing   of  the   Act  for  * 
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^''^-  avoiding  Avagers  (Xo.  XXT.  of  1S4S),  and  had  been 
Ji'GGOMuHiN  adopted  for  the  purpose  of  evading  its  provisions ; 
but  this  is  not  consistent  with  what  was  admitted  by 
Maduhchunder  3Jullick^  a  witness  for  the  Plaintiff,  on 
cross-examination,  or  with  the  testing ony  of  some  of 
the  witnesses  for  the  Defendants  ;  and  the  manner  in 
which  the  tlieory  was  propounded  by  those  who  sup- 
ported it,  strongly  impressed  us  with  the  opinion  that 
it  hiid  been  concocted  by  some  ingenious  person  since 
the  date  of  the  former  trinl.  Again,  the  evidence  of 
Biddeo  Doss,  whose  interests  seemed  to  be  concerned 
in  supporting  the  Plaintiff's  claim  to  interest,  and 
that  of  My.  Be  Soitza,  were  strongly  against  the 
existence  of  any  notorious  usage  or  course  of  dealing 
in  this  matter.  Brijonauth  Dhiir,  upon  whose  testi- 
monj'  the  Plaintiffs  now  so  much  rel}',  can  speak  but 
to  few  instances  within  his  personal  knowledge — two 
in  which  he  paid,  two  in  which  he  received,  interest. 
But  he  says,  in  cross-examination,  that  the  practice 
was  to  write  about  the  interest  on  the  Chiftces  ;  that 
the  debtor  used  to  write,  '  I  will  pay  interest.'  On 
his  transaction  with  Nursingchunder  Bose,  there  seems 
to  have  been  a  distinct,  though  verbal  agreement, 
about  the  payment  of  interest ;  and  Nursingchunder 
Bosc  speaks  to  another  case,  in  which  a  promissory 
note  had  been  given.  We  cannot,  then,  take  that 
there  was  any  error  in  our  finding,  upon  this  con- 
flicting evidence,  that  the  known  usage  relied  upon 
was  not  made  out.  We  continue  to  think,  that  the 
ordinary  practice,  up  to  this  sale  of  1846,  when  the 
liability  on  the  Ckittecs  was  disputed,  was  to  treat 
them  as  ready  money  transactions,  as  almost  debts  of 
honour ;  and  that  the  losses  were  generally  paid  on 
or  about  the. day  on  which  the  average  of  the  Goveru- 
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ment  sale  was  ascertained,    witli  the    regularity    with         ^'"^"^• 

Avhich  bets  on  the  Derby  are  usually  adjusted   on  the  juggomohcn 
settling  day  at  Tattersalls'.     We    continue    to    think  i-. 

that,  in  the  rare    cases   in  which  losers  failed   to  pay,  ^^,1^^.,^^' 

'  i-     J  ■  CULM), 

either  interest  was  not  paid  at  all,  or  was  the  subiect 
of  a  new  and  distinct  agreement  :  frequently,  though 
perhaps  not  invariably,  evidenced  by  a  fresh  writing. 
We  are  strengthened  in  our  conviction  against  the 
existence  of  a  general  and  notorious  ueagc,  by  the 
consideration  of  the  lateness  of  the  period  at  which 
this  claim  was  brought  forward  in  these  actions.  We 
admit  that  a  count  for  interest  is  not  necessary  ;  that, 
in  fact,  as  applied  to  the  special  contract  on  which 
the  verdict  is  recovered,  it  would  be  improper.  We 
admit  that  the  Plaintiffs  were  not  bound  to  set  forth 
particulars  of  their  demand  on  the  special  count. 
But  we  cannot  but  think  it  remarkable,  that  having 
done  so,  they  have  made  no  mention  of  interest  in 
those  particulars.  It  would  further  seem,  that  in  the 
other  actions  of  the  like  kind  brought  in  this  Court, 
no  claim  for  interest  had  been  asserted.  We  do  not 
think  the  Plaintiffs  would  have  so  acted,  had  there 
been  that  known  and  general  usage  on  which  they 
now  rely.  We  cannot  but  think  that  the  claim  for 
interest  was  first  suggested  by  the  decision  of  the 
Privy  Council  on  the  case  from  Bomhai/,  reported  in 
5  Moore's  Ind.  App.  Cases,  13G.  If  that  decision  had 
clearly  ruled  that  interest  must  be  taken  to  run  by 
force  of  an  established  mercantile  usage  on  debts 
arising  out  of  these  contracts,  we  should  of  course 
have  felt  bound  by  it.  But  it  simply  rules  that  the 
Supreme  Court  of  Bombay  was  warranted  in  giving 
interest,  since  there  was  evidence  that  interest  was 
accustomed  to  be  paid  on  such  pecuniary  transactions. 


CIIUND. 
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1859.  It  soenis  that  the  evidence  of  the  custom  was  in 
juGGOMOHus  that  case  very  scanty  ;  but  such  as  it  was,  it  was  un- 
„^  contradicted.  Here  the  right  to  interest  has  been 
Mamck-  strongly  contested,  conflicting  evidence  has  been  given 
respecting  the  alleged  usuage,  and  we  have  had,  as  a 
jury,  to  pronounce  upon  it.  The  arguments  ad- 
dressed to  us  have  failed  to  satisfy  us  that  we  were 
wrong  in  the  conclusion  to  which  wc  came  upon  that 
evidence,  and  the  rule  must  be  discharged.  Wc 
certainly  feel  in  these  cases  the  regret  which  one  often 
feels  in  cases  of  fair  and  ordinarv  dealinsr  between 
man  and  man,  that  the  rules  of  our  Court  respecting 
interest  are  somewhat  narrow  ;  and  we  do  feel  that 
the  claim  for  interest  would  fall  very  hardly  on  the 
Defendants  after  the  number  of  years  during  which 
the  Plaintiffs  have  lain  by,  awaiting  the  decision  in 
other  cases  of  the  legal  questions  involved  in  these 
actions.  The  Plaintiffs  were  more  interested  in  that 
delay  than  the  Defendants  ;  since  but  for  it,  those 
cases  which  are  under  the  appealable  amount  might 
have  been  finally  determined  in  a  manner  contrary  to 
that  which  the  appellate  Court  has  since  nded  to  be 
the  law.  But  our  decision  is  wholly  irrespective  of 
these  considerations,  or  of  the  absence  of  any  thing 
like  moral  merits  in  either  party  to  these  trans- 
actions." 

The  appeal  was  from  the  Order  of  the  20th  of 
July^  1857,  discharging  the  rule  nisi. 

Sir  Fitz-Roy  Kelly,  Q.  C,   and  Mr.  Patterson,  for 
the  Appellant. 

The  sole  question  is,  whether  the  Appellant  is 
entitled  to  recover  interest  on  the  Tajee  Mundee 
CUttccs,  the  name    given    to   the   gambling   contracts 
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Upon  the  average  price  at  Avhicli   opium  would  sell  at       i85r». 
the  Government   opium   sale  of  1846.     No   question  jl-ggomohdn 
arises  as  to  the  validity  of  these  contracts  ;  as  at   the 
time    they    were    entered    into  they    were  legal  («). 
That  point  was  established  by   this  Court   in  liamloll 
Thackoorscydass  v.  SooJumnuU  Dhomhnull  (b),  Dooluh- 
dass    Pettamhcrdass    v.    liamloll    TJiackoorseydass    (c), 
Chotajjloll  V.  Manickchund  and  Kaisreechund  (d).     In 
the  two  first  cases  the  Supreme  Court  at  Bomhay  were 
of  opinion,  that  the  contracts  carried  interest  according 
to  mercantile  usage.  Perry ^  Chief  Justice,  in  the  second 
case,  says  (c),   "It  is  the  universal  practice  amongst 
the  trading  classes  of  India  to  charge  and  allow  one 
another  interest  on    ail  book  debts,  and  the  practice  of 
this  Court  is  to  carry  out  the  contracts  made  by  the 
parties,  by  awarding    interest,    unless    some    special 
reason   intervene  to   prevent  it.'' — [Lord  Kingsdoum  : 
In  the  case   of   Dooluhdass  Pettamherdass  v.   Ramloll 
Thackoorseydass   their  Lordships    proceeded    on   evi- 
dence of  mercantile  usage  to  allow  interest.] — Here 
also  is  evidence  of  a  mercantile  usage  to  pay  interest 
on  the  principal  amount  due  on  these   contracts.     The 
Court  below,  upon  the  evidence  of  usage  and  custom, 
ought,  therefore,  to  have  given  interest   on  the  prin- 
cipal amount  recovered.     Baron   Parke ^  in  delivering 
judgment    in   Dooluhdass    Pettamherdass    v.    Ramloll 
Thackoorscydass^  was  clearly   of  opinion  that   interest 
ought  to  be  given.     He  expresses  himself    in  these 

(fl)  Wager  contracts  in  India  are  now  declared  invalid.     See 
Act,  No.  XXI.  of  1848. 

{b)  4  Moore's  Ind.  App.  Cases,  .339. 
(c)  5  Moore's  Ind  App.  Cases,  109. 
{d)  rt  Moore's  Ind.  App.  Cases,  251. 
{e)  Perry's  Oriental  Cases,_220. 
VOL.    VII,  -         "  I  1 
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terms :  "  We  think  the  Court  below  were  warranted 
in  giving  it,  for  it  appears 'that  interest  was  accustomed 
to  be  paid  on  such  pecuniary  transactions  («)."  The 
verdict,  therefore,  in  not  allowing  interest  is  against 
the  weight  of  evidence,  and  the  express  opinion  of 
your  Lordships,  that  interest  ought  to  be  allowed. 
But  the  sums  due  from  the  E-espon  dents  to  the  Appel- 
lant on  these  contracts  were  certain  in  respect  both  of 
time  and  amount  within  the  meaning  of  the  Act,  ^N^o, 
XXXII.  of  1839,  extending  to  India  the  provisions 
of  the  Statute,  3rd  &  4th  Will.  lY.,  c.  42,  sec.  28,  con- 
cerning the  allowance  of  interest  in  certain  cases  (J), 
and  that  Act  ought  to  have  been  liberally  construed 
by  the  Court  in  carrying  out  the  intentions  of  the 
Legislature,  who  ought  to  have  awarded  the  Plaintiff 
interest  upon  the  principal  sums  recovered.  Look  at 
the  case  in  this  light.  If  the  Eespondents  had  accepted 
the  Chittees  when  presented  for  acceptance,  the  Appel- 
lant would  unquestionably  have  been  entitled  to 
intei'est ;  therefore,  the  Appellant  is  no  less  entitled  to 
interest,  though  the  Eespondents  refused  to  accept  the 
Chittees.  By  the  Common  Law,  if  an  instrument  fixes 
a  time  of  payment,  from  that  time  interest  runs. 
Here  the  time  of  payment  was  to  be  on  the  day  of  the 
sale  taking  place,  when  the  money  was  due.  Harper 
V.  Williams  (c)  is  an  authority  to  show  that  even  if 
the  Act,  No.  XXXIL  of  1839,  does  not  apply  to  this 
case,  yet  we  are  entitled  to  recover  interest  upon  the 
principal  sums  found  by  the  verdict  to  be  due  to  the 
Appellant. 


{a)  5  Moore's  Ind.  App.  Cases,  136. 

(h)  See  Rajah  Bommarauze  Bahadur  v.  Rangasamy  Mudaly, 
6  Moore's  Ind.  App.  Cases,  232. 
(f)  4  Q.  Ben.  Rep.  219. 
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Mr.    Rolt^    Q.C.,    and    Mr.    Leithy  for    the  Eis- 
spondents. 
Two  questions  are  raised  by   the  Appellant  to  esta- 
blish their  proposition  that   interest  ought  to   have 
been  allowed.     First,  it  is  insisted  that  upon  these 
contracts  interest  is  payable  by  the  Act,  No.  XXXII. 
of  1839  ;  and,  secondly,  it  is  claimed  upon  an  alleged 
mercantile  usage  in  respect  of  Chittees  of  this  nature. 
Upon   neither   of    these   grounds   can   the  Appellant 
succeed  in  his  appeal,  as  the   amount  recovered  in 
the  action  was  not  a  sum    certain,   payable  under  a 
written   instrument,  at   a    time    certain.     There  was 
no  improper  detention  or  unjustifiable  delay  in  pay- 
ment of  the  principal  sum,  and  interest  is  not  allowed 
on  such   contracts  by  any  mercantile  usage  proved. 
Page  v.  Netvman  [a),.     The  cases  of  Harper  v.    Wil- 
liams {h\  3IowaU  V.  Lord  Londesborough  [c\  Atttvood 
v.    Taylor  {d)^  Brainew  Muttijloll  Seal  [e\  The   Att.- 
Gen.  V.    The    Corporation  of  Ludlow  (/),  conclusively 
disposes  of  the  first  ground.     Interest  would  not  have 
been  allowed  under  the   Statute,  3rd  &  4th  Will.  IV., 
c.    42,  upon  such  contracts,   and,^  therefore,  interest 
cannot  be  allowed  under  the  Act,  No.  XXXII.  of  1839, 
which  limits  the  right  "  to    debts    or   sums   certain,, 
payable  at  a  certain  time,"  which  is  essential,  "  Cer-- 
ium  est  quodcertum  reddi potest^''^  ^oy.  Max.  (9  Edit.),. 
265  ;  and  in  the  next  place  there  is  no  certain  amount 
stated   in  the    Chittees.     In    Higgins  v.    Sargent  {g), 
before   the   passing   of  the    Statute,  3rd  &  4th    Will. 
IV.,   c.   42,  Chief  Justice  Abbott  clearly   states    the 
law     upon    this   point;    he    says,  that  ''It    is    now 

(a)  9  Barn.  &  Cr.  378,  381.         (b)  4  Q.  Ben.  Eep.  219  &  234. 
{c)  4  EU.  &  Bl.a.  1044.  (d)  1  Man.  &  Gr.  27S. 

(c)  1  Taylor  &  BeU'sEeps.  Sup.  Court  of  Calcutta,  97. 
(/)  1  HaU  &  T-wellg,  218.  {g)  2  Barn.  &  Cr.'348, 
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J^^       ostaLlishcd  as    a     general  principle      that  interest  is 
jL'ciiOMOHux    allowed  bv  law  only  ii])on  mercantile   s^cnrities,  or  in 
those    cases   where  there  has    been  an   express  pro- 
mise to   pay  _interest,  or  where    such    promise    is  to 
be    implied   from    the   usage  of    trade  or  other    cir- 
cumstances."    Interest    is    not    allowed    at    Common 
Law,   Walker  v.    Constable  (a),  although   it  is   allowed 
where  there  is  a  contract  to  pay  for  goods  sold   by  a 
bill  of  a   certain  date,  which  bill  bears  interest  from 
the  day    when    it    would    have    been    due,    Slack    v. 
Lowell  (I)).     In    Cameroji   v.   Smith   (c),    Mr.   Justice 
Bayley    lays    it    down  that   there    is  a  distinction  be- 
tween   those  cases  where  there  is  an   express  under- 
taking by  the  party  to"pay  both  principal  and  interest, 
and  those  where  he  undertakes  to  pay   the  principal 
only ;  and  he  adds  [d)  "  that  although  by  the  usage 
of  trade,  interest  is   allowed  on   a    bill,  yet   it   consti- 
tutes no  part  of    the    debt,  but   is  in  the  nature  of 
damages,   which   mnst  go  to  the   jury  in  order  that 
they  may   find   the   amount."     The    Supreme  Court 
sat  as  a  jury  in  this  case ;   and  no  sufficient   evidence 
of  mercantile  usage  was  established  that  interest  has 
been  paid  upon  CJiittees  such  as  these  in  default  of  pay- 
ment of  the  principal  moneys ;  one  witness,  indeed, 
says  that  such    a    custom    began    in    the   year   1840. 
That,    however,    will   not    be    sufficient    evidence  to 
establish  the  alleged  mercantile  usage  that  interest  is 
allowed  upon  these   gambling  contracts.     Lastly,  we 
submit,  that  under  the  Act,  Xo.  XXXII.   of  1839, 
it  was   in    the    discretion  'of    the  Court,  if    it    should 
think  fit,  to  allow  interest  to  the  creditor,  and  that  the 
refusal,  in  exercise  of  that  discretion,  to  allow  interest, 
is  not  a  subject  that  can  be  reviewed  or  now  questioned. 

(fl)  1  Bos.  &  Pul.  306.  {h)  3  Taunt.  157. 

{c)  2  Barn.  &  Aid.  305.  {d)  lb.  308. 
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Tlieir  Lordsliips-  judgment  was  delivered  l)y 

The  Riglit  lion.  Sir  John  C^jleridok. 

Tlie  Plaintiff  in  his  declaration  stated  that  in  con- 
sideration that  he  had  paid  to  the  Defendants  the  snni 
of  Its.  500,  they  had  undertaken  that  if  the  average 
price  per  chest  of  Fatna  opium  at  the  next  ensuing 
public  sale  rose  above  E.s.  1,300,  they  would  pay  him 
such  excess  or  difference  within  a  reasonable  time  after 
the  said  sale;  that  the  sale  took  place  on  the  7th  of 
December^  184G;  that  the  average  price  did  exceed 
Rs.  1,300  per  chest,  but  that  the  Defendants  had  not 
paid  the  difference. 

xVt  the  trial  the  liability  of  the  Defendants  to  pay 
the  principal  sum  demanded  was  not  iu  dispute ;  but 
the  Plaintiff'  also  claimed  to  be  allowed  interest  on 
that  sum,  and  offered  evidence  for  the  purpose  of 
showing  that  it  was  usual  to  pay  interest  in  default  of 
payment  of  the  principal  on  similar  contracts.  The 
Defendants  cross-examined  the  Plaintiff's  witnesses^ 
and  were  prepared  to  offer  evidence  in  opposition  ;. 
but  the  Court  being  of  opinion  that  the  Plaintiff^'s  wit- 
nesses had  failed  in  making  out  the  usage,  stopped  the 
case,  and  gave  a  verdict  for  the  principal  sum  only. 

The  Plaintiff  had  also  relied  on  the  Legislative  Act, 
No.  XXXII.  of  1839,  and  the  Court  wei^e  against  him 
on  this  point  also,  but  gave  him  leave  to  move  to  in- 
crease the  verdict  by  the  amount  of  interest  at  the 
rate  of  <£6  per  cent.,  if  he  could  satisfy  the  Court 
that  he  was  [entitled  to  interest  imder  the  provisions 
of  that  Act. 

The  Plaintiff  accordingly  moved  for  a  new  trial  on 
the  first  point,  and  to  increase  the  damages  at  the 
rate   above  specified  on  the  second.     After  argument 
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the  rule  was  discharged  on  both  points,  and  both  have 
now  been  argued  before  us  on  appeal  against  that 
judgment. 

The  Legislative  Act,  No.  XXXII.  of  1839,  was 
framed,  as  appears  on  the  face  of  it,  expressly  in  order 
to  extend  to  India  the  provisions  of  the  Statute,  3rd  & 
4th  Will.  IV.,  c.  42,  sec.  28,  and  substantially  adopts 
the  language  of  it.  It  enacts  that  "  upon  all  debts, 
or  sums  certain  payable  at  a  certain  time,  the  Court 
before  which  they  may  be  recovered,  may,  if  it  shall 
think  fit,  allow  interest  to  the  creditor,  at  a  rate  not 
exceeding  the  current  rate  of  interest  from  the  time 
when  such  debts  or  sums  certain  were  payable,  if  such 
debts  or  sums  be  payable  by  virtue  of  some  written 
instrument  at  a  certain  time.'' 

Two  questions  arise  upon  the  construction  of  this 
enactment ;  first,  what  is  meant  by  a  sum  certain, 
and  a  time  certain ;  the  second,  assuming  the  case 
to  have  arisen,  which  gives  the  Court  jurisdiction  to 
allow  intei'est,  whether  the  exercise  of  that  jurisdic- 
tion, or  the  refusal  to  exercise  it,  is  subject,  in  any 
way,  to  review. 

With  respect  both  to  amount  and  time  of  payment, 
it  was  argued  that  the  maxim  "zV/  cerium  est  quod 
cerium  reddi potesi''''  must  be  applied;  and,  in  a  rea- 
sonable sense,  this  is  true.  In  the  simplest  case  we 
may  be  obliged  to  have  reeoui^e  to  calculation  for 
the  actual  amouut,  or  to  the  calendar  for  the  pre- 
cise day  of  payment.  A  promise  to  pay  on  the  last 
Saturday  of  the  year,  at  the  rate  of  15^.  a- week  for 
twelve  months,  would  certainly  be  a  promise  to  pay  a 
sum  certain  at  a  time  certain.  It  was  argued  also 
that  in  respect  of  both  time  and  amount  it  was  a 
question  of  degree,  and  in  the    same  reasonable  sense 
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that  every  Statute  is  to  be  construed,  not  captiously,        ^'^■59. 
but  with  a  view  to  the  expressed  intention   of  the   juc 
Legislature  :  this  is  true  also.     But  these  propositions 
do  not  remove  the   greater  difficulty    of  determining     ^Iamck- 
at  what  period  of   the   transaction  between  the  parties 
must  the  amount  and  time  of  payment    become  ascer- 
tained.    Is  it  necessary  that  these  should  be  ascer- 
tained at  the  time  the  promise   is  made  ?   or  will  it 
suffice  if  they  become   so  at  the  time  when  it  ought 
to  have  been  fulfilled,  and  is  broken  ?     Ascertainment 
at  any  later  period  certainly  could  not  suffice* 

The  Statute,  by  the  qualifications  which  it  imposes 
of  certainty  in  time  and  amount,  by  requiring  that 
this  certainty,  and  the  obligation  itself  to  pay  the 
principal,  should  be  created  by  a  written  instrument, 
by  making  the  interest  run  from  the  time  at  which  the 
principal  is  payable,  and,  finally,  by  giving  the  jury  a 
discretion  as  to  the  allowance  of  interest,  even  where 
all  these  circumstances  concur,  seems  to  have  been 
framed,  not  simply  on  the  principle  of  compensation 
to  the  creditor,  but  also  on  that  of  penalty  to  the 
debtor  for  not  paying  punctually  at  a  time  when  he 
must  have  known  the  debt  or  sum,  specific  in  amount, 
was  to  be  paid.  But  for  this  consideration  there  was 
no  reason  why  all  debts,  without  distinction,  should 
not  have  been  made  to  bear  interest  from  the  time 
when  payable  ;  no  previous  uncertainty  of  amount, 
or  of  time  of  payment,  would  have  been  material,  nor 
should  any  distinction  have  been  made  between  obli- 
gations by  writing  and  by  word  of  mouth  ;  nor  ought 
the  jury  to  have  had  any  discretion  ;  for  in  all  cases 
the  need  of  compensation  to  the  creditor  may  be 
assumed  to  have  been  the  same.  But,  if  the  conduct 
of  the  debtor  be    taken  into  account,  then  the    uuccr- 
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jrcj'.joMOHus   of  pa3'meat,  and  that  tliere  is  no  writing,  are  all  more 

\,  "^  or  less  material  ;  obviously  the  most  honest  and 
Manick-  punctual  debtor  may  be  unprepared  to  pay  an  un- 
certain amount,  w  hich  may  not  be  due  for  months,  or 
years,  or  only  on  the  happening  of  a  contingency,  the 
falling  in  of  which  he  may  not  know  of.  On  this 
principle,  too,  the  discretion  given  to  the  jury  to  con- 
sider all  the  circumstances  of  each  particular  case 
becomes  perfectly  reasonable.  It  is  quite  consistent 
with  this  view  that  v.diere  the  debt  is  payable  "other- 
wise" than  at  a  certain  time,  interest  is  not  to  be 
allowed  except  from  and  after  the  time  of  a  written 
demand  of  payment.  This  reasoning  leads  their 
Lordships  to  conclude  that  the  certainty  required 
must  exist  at  the  time  when  the  promise  is  made  ; 
and,  therefore,  that  the  Act  does  not  in  this  part 
affect  debts  contingent  in  amount,  and  time  of  be- 
coming due  ;  a  construction  strictly  conformable  to 
the  natural  meaning  of  the  language  used. 

This  reasoning  applies  very  strongly  to  the  case 
now  before  us,  in  which  there  is  no  promise  absolutely 
to  pay  an}"  sum,  certain  or  uncertain,  nor  any  time 
limited  for  the  payment,  but  only  a  promise  contin- 
gent on  events  which  may  never  happen,  to  pay  a 
.sum  capable  of  ascertainment  only,  and  if  when  these 
shall  happen,  and  the  time  for  the  happening  of  which, 
if  they  ever  do  happen,  may  be  indefinitely  post- 
poned. Such  are  the  facts  here.  If,  at  the  next 
ensuing  public  sale,  the  average  price  per  chest  of 
Patna  opium  should  rise  above  Es.  1,300,  the  Defen- 
dants promise  to  pay  the  difference  between  Es.  1,300 
and  such  average  price.  That  any  such  diff'erence 
would  ever  exist  was  quite  uncertain  ;  in   the    expec- 
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tatioii  of  the  Defendants,  of  courrfo,  it  was  con- 
sidered extremely  improbable.  If  there  should  be 
any  diifcu-ence,  what  it  would  amount  to  was  eqnally 
uncertain ;  and  when  the  public  sale  would  take 
place,  which  was  the  time  for  ascertainment,  was  also 
unknown.  Now,  there  seems  to  be  an  insuperable 
difficulty  in  bringing  such  a  state  of  facts  within  any 
but  the  most  forced  construction  of  the  words  of  the 
Act.  The  Act  supposes  a  party  to  have  been  sued 
for  breach  of  a  contract  for  the  payment,  by  virtue  of 
a  Avrittcn  instrument,  of  a  sum  certain  at  a  certain 
time.  But  how  can  it  be  said  that,  in  the  contemplation 
of  either  party,  any  such  contract  ever  was  made  ? 

As  their  Lordships  think  that  the  Plaintiff  failed  in 
bringing  the  case  within   the   Legislative   Act,   and, 
therefore,  agree  with  the  Court  below  in   their  deci- 
sion, it  is  not  necessary  for  the  decision  of  the  case, 
to  express  any   opinion   on   the   second   general  ques- 
tion, whether  the  discretion  of  the  Court  in  allowing, 
or  refusing  to  allow  interest,  in  cases  within  the  Act, 
is  liable  to  review  or  appeal.  Several  cases  were  cited 
in    the   argument,   in  which   Courts  had  refused   to 
interfere   with   the  discretion   of  the  jury,  under   the 
Statute,  3rd  &  4th    Will.  IV.,   c.  42,    sec.  28,    on  the 
ground   that   the   Legislature   had   left  it   entirely   to 
them  ;  but  none  in  Avhich  the  Court  had  so   declined, 
at  the   same  time  stating  that  it   disagreed  with  the 
j  ury's  determination.     We  do  not,  therefore,  think  the 
authorities  conclusive.     We  should,  undoubtedly,  be 
slow  to  interfere  in  any   case  before   us  in  respect  of 
any  matter  specifically  within  the  power  of  the  jur)^, 
as  for  example,  the  amount  of   damages  ;  but   dealing 
as  we  lun-e  to  deal,  with  questions   of  fact   as  well   as 
law,  we  are  not  prepared  to  say  that,  in  a  case  either 
of  allowance  or  refusal,  in  which  we  were  clear  that 
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Ghose 

t,.  not  feel  bound  to  recommend  to  Her  Majesty  that  an 

Manick-  opportunity  should  be  afforded  of  reconsidering  the 
matter  in  a  new  trial. 

It  remains  now  to  consider  the  other  ground  on 
which  th©  Plaintiff  relied  :  the  evidence  of  mercantile 
usage.  To  support  such  a  ground,  there  needs  not 
either  the  antiquity,  the  uniformity,  or  the  notoriety 
of  custom,  which  in  respect  cf  all  these  becomes  a 
local  law.  The  usage  may  be  still  in  course  of 
growth ;  it  may  require  evidence  for  its  support  in 
each  case ;  but  in  the  result  it  is  enough  if  it  appear 
to  be  so  well  known  and  acquiesced  in,  that  it  may  be 
reasonably  presumed  to  have  been  an  ingredient 
tacitly  imported  by  the  parties  into  their  contract. 

"We  have  examined  the  evidence  before  us  by  the 
light  of  this  principle  :  it  is  certainly  not  conclusive  ; 
it  is  open  to  criticism  ;  it  may  require  and  admit  of 
explanation  :  but,  such  as  it  is,  we  think  it  required 
an  answer,  and  the  more  so  after  the  language  of  their 
Lordships  in  the  judgment  delivered  here  on  appeal,  in 
the  case  from  Bomhaij^  to  be  found  in  5  Moore's  Ind. 
App.  Cases,  136,  evidence  which  was,  of  course, 
well  known  to  and  relied  on  by  the  Plaintiff'  in 
pi-cpariug  his  case  for  trial.  It  would,  moreover,  be 
much  to  be  lamented  that  a  diff'erence  so  important 
should  prevail  between  the  two  Presidencies  in  the 
administration  of  justice. 

This  conclusion  will  make  it  proper  for  their  Lord- 
ships to  recommend  to  Her  Majesty  that  this  appeal 
be  allowed,  and  the  case  be  remitted  to  India  for  a 
new  trial,  if  the  parties  should  not  come  to  some 
arrangement,  and  their  Lordships  will  direct  that  the 
Appellant  have  his  costs  of  this  appeal. 
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Mahai!A.tah  MoHESiiUR  SiNG     -         -  Appellant^ 

AND 

The   Brxgal   Government       -         -  Respondent* 

On  appeal  from   the  Sudcler  Deivanny  Adaivlut  at    Cal- 
cutta. 


X  HIS  appeal  was 
two  of  the 


Judges  of  the 


brought  from  the   decree   of   the 
Sudder   Dewanny   Adawlut, 


1st,  2nfl,  3rd, 

&  4th  Feb., 

1859. 


*  Present  :  Members  of  the  Judicial  Committee, — The  Eight  Hon.        Claim  by 
Dr.  Lushington,  the  Eight  Hon.  The  Lord  Justice  Knight  Bruce,    ^^Jg™f,''*' 
the  Eight  Hon.  Sir  Ed^vard  Ej^an,  and  the  Eight  Hon.  Sir  John    ^^„  u  ^f 
Taylor  Coleridge.  1819,  to  re- 

Assessor,— The  Eight  Hon.  Sir  Lawrence  Peel.  asserteTas^ 

La-khiraj,  for 
the  purpose  of  assessment.  The  lands  the  subject  of  the  Govei-nment 
claim  were  owned  by  a  Mahartth  (the  head  of  a  community  of  religious 
devotees),  against  whom  alone  the  Collector  proceeded.  These  lands 
were  intermixed  with  other  landsbelongingto  ?iZemindar,  whose  lands 
had  been  assessed  at  a  fixed  rent  under  the  Decennial  Settlement 
(made  permanent  by  Ben.  Eeg.  I.  of  1793)  and  the  Zemindar  claimed  a 
large  portion  of  the  lands  sought  to  be  assessed,  as  forming  part  of  his 
Zemindary,  for  \vhich  a  fixed  rent  was  paid.  Held  :  that  although  the 
J?e/-/i?'?u/ur  was  to  be  considered  as  a  stranger  to  the  proceedings,  as 
he  had  not  been  summoned  by  the  Collector,  yet  as  his  interests  were 
liable  to  be  afi'ected  by  the  decision  of  the  Collector,  he  had  a  right 
to  intervene  and  become  a  party  and  to  prosecute  an  appeal  from  the 
decree. 

Ben.  Reg.  III.  of  1828,  sec.  4 ,  cl.  5,  extends  the  rules  prescribed  by  Ben. 
Eeg.  XXVI.  of  1 S 14,  cl.  4,  regarding  reviews  of  judgment  in  the  Sudder 
Dewanny  Court,  to  proceedings  by  the  Special  Commissioners  in  revenue 
cases. 

Held, — First,  that  under  the  2nd  and  3rd  sections  of  the  latter  Regu- 
lation, the  procedure  of  the  Sudder  Deivanny  Court  in  granting  review 
of  its  judgment,  was  to  be  applied  to  judgments  of  the  Special  Commis- 
sioners in  resumption  cases. 

Second.  That  in  accordance  with  those  rules  a  delay  of  five  years  and 
a  half  by  Government  in  applj-ing  for    a  review  of  judgment,   without 
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Maharajah  review  of  judgment,  granted  by  them  on  the  application 

^  ^sfxa^^^   ^^  t^i®  ^e;z^«/  Government,  after  a  delay   on  the   part 

^'-  of  the   hitter  of  five  and  a    half    years,    which    final 

Tin;  Bengal  ,        r.        •   i  -r 

uovEiiXMENT.  decree  reversed  a  decree  of  two  other  Special  lievenue 
Commissioners,  sitting  as  a  Court  of  appeal  under 
the  poM'ers  conferred  by  Ben.  Reg.  III.  of  1828, 
upon  a  decision  of  the  Deputy  Collector  of  Revenue 
acting  as  Commissioner  in  resumption  proceedings 
instituted  under  Ben.  Reg.  II.  of  1819. 

The  sole  Defendant  in  the  proceedings  before  the 
Deputy  Collector  was  B  hag  wan  Dass,  since  de- 
ceased, a  Mahanfhj  the  jDrincipal  of  an  establisli- 
ment  of  religious  devotees,  and  the  object  of  the 
proceeding  was  to  investigate  his  title  as  Mahanth  to 
certain  La-Jchiraj  land,  described  as  Moiiza  Junkee- 
nuggur  and  Puttee  Mud/ioobim,  situate  within  Zillah 
Beernnggar  in  Pergunnah  Dhurnmpoo)\  for  the  pur- 
pose of  assessing  the  laud  with  Government  revenue 
in  the  event  of  his  failing  to  prove  that  the   land  was 

satisfactory  caiise  being  shown  for  the  dslay  in  presenting  a  ])etitiou  of 
review,  was  fatal ;  and  an  Order  granting  a  review  made  by  two  of  the 
Sudder  Judges  sitting  as  Sj^eeial  Commissioners  of  Eevenue  under  Ben. 
Eeg.  III.  of  1828,  and  all  proceedings  subsequently  taken  under  it, 
reversed  on  appeal  by  the  Judicial  Committee  of  the  Privj*  Council,  as 
having  been  from  the  long  delay  improperly  granted. 

Difference  between  a  review  of  judgment  and  an  appeal  explained. 

The  jDrimary  intention  of  granting  a  review  is  a  reconsideration  of  the 
same  subject  bj'  the  same  Judge,  in  contradistinction  fi'oni  an  appeal, 
which  is  a  hearing  before  another  Judge. 

A  review  before  another  Judge  is  an  exception,  and  is  only  allowed, 
ex  necessitate,  as  in  the  case  of  the  death,  or  removal. 

The  jurisdiction  of  the  Foujdury  Court  is  confined  to  cases  of  posses- 
sion only.  It  is  beyond  their  province  to  inquire  into  and  ascertain  the 
title  to  real  estate. 

Semhle.  There  is  no  Eegulation -which  requires  a  party  to  appeal  fi-om 
interlocutoiy  decrees  ;  and  in  an  appeal  to  the  Judicial  Committee 
from  a  decree  adjudicating  upon  the  whole  suit,  the  propriety  of  inter- 
lociTtory  decrees  made  in  the  course  of  the  suit,  though  acquiesced 
in  and  submitted  to  at  the  time,  may  be  called  into  question. 

So  held  where  a  party  had  not  ap^jealed  ftom  the  Order  of  the  Sudder 
Commissioners  granting  a  review  of  judgment. 
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L(i-kliira').     Maharajah    Chutter  Sin(/,  the   grandfatlier        ^^'^'^■ 
of  tho  Appellant,    claimed   a   large   part  of   the   lands  MMiAitAJAJi 
sought  to  be  assessed  as   formin<j  an   intecrral   part  of    ^^'^"^■-**"'^''* 
the  rent-paying  lands  of  his  Zemindanj  of  Dhuriunponr^  ^•■ 

which  had  been  settled  and   assessed  by   Government    government. 
at  the  period  of  the  Decennial  Settlement  in   1789, 
declared  permanent  by  Ben.  Reg.  I.  of  1793. 
The  facts  of  the  case  were  these  : — 
On  the  3rd   of    October,    1836,  Mr.   Beresford,   tho 
Deputy    Collector     of    Zillah   Purneah   and   Maldah, 
under  the  provisions  of   cl.  2,    sec.  v.  Ben.  Reg.  II.  of 
1819.  ordered  a  notice  to  be  served  on  Kirparam  lyid 
Busunth  Dass,    the  grantees,   or   other  the    holders  of 
certain   alleged   La-khiraj   or    rent-free   lands,    called 
Moiiza  Jankeenuggur  and   Miidhoohiin,  and   situated  in 
Pergiinnah    Dhurumpoor.,    within     the    limits     of   the 
Collectorate,  requiring  them    to   produce  the  original 
Sunnud  and  other  documents  establishing   their  title 
to  the  lands. 

In  obedience  to  such  notice,  Bhiigwan  Duss  put  in 
a  statement  on  the  8th  of  Deceraber,  1830,  setting 
forth  the  decease  of  Kirpiram  and  Busunth  Dass,  the 
original  grantees,  and  of  others  who  had  succeeded 
them  as  holders  of  the  lands,  and  that  he  was  himself 
the  succeeding  Mahanth,  was  the  holder  of  such  lauds, 
and  that  the  produce  of  the  same,  conformably  ta 
immemorial  usage,  liad  been  appropriated  to  the  per- 
formance of  worship  of  idols,  and  the  payment  of  the 
expenses  of  the  mendicants  since  before  the  date  of 
the  accession  to  the  Dewamvj  by  the  East  India  Com- 
pany, and  that,  therefore,  under  the  provisions  of  sec, 
2,  Ben.  Reg.  XIX.  of  1793,  the  lands  were  not  liable 
to  assessment  by  Government.  Together  with  this 
statement,  the  Mahantli  put  in  documents,  purporting 
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to  be    original    Simniids  and  boundary  paper  of  the 
lands  in  question. 

Upon  this  statement  being  filed,  the  Deputy  Col- 
lector called  upon  Bliugwan  Dass  to  bring  forward 
evidence  to  prove  the  facts  stated,  and  the  validit}^ 
of  the  documents  filed,  and  also  to  prove  the 
boundaries  of  Mouza  Jankeenuggur  and  Mudlioolmn. 
Upwards  of  twenty  witnesses  were  produced  ou 
behalf  of  Bhugwan  DasSy  and  from  their  depositions 
it  appeared,  that  withiu  the  boundaries  of  Mouzu 
Jankeenuggur  were  comprised  Oote  JanJceenuggur, 
Putty  3Iuclhoobun,  Tolah  Rajwarah,  Tolah  Gungapoor^ 
Jhanuggur  Tolah^  and  Badh  Sreenuggur^  aud  that  such 
Mouza  had  been  in  the  possessiou  of  the  successive 
Mahanths  for  a  very  long  period  of  time ;  but 
Bhugwan  Dass  was  unable  to  produce  any  satisfactory 
evidence,  either  documentary  or  by  the  depositions  of 
witnesses,  to  prove  the  grant  for  holding  such  Mouza 
exempt  from  the  payment  of  revenue,  made  previous 
to  the  12th  of  August,  1765,  the  date  of  the  Com- 
pany's accession  to  the  Deu^anng. 

By  order  of  the  Deputy  Collector,  a  measurement 
of  the  lands  within  the  boundaries  of  Mousa  Jan- 
keenuggur was  made  by  Anieens,  who  reported  the 
total  amount  of  such  lands  to  be  13,915  beeguJis  aud 
19  cottahs. 

On  the  7th  of  Mag,  1837,  Maharajah  Chatter  Sing, 
the  Zemindar  of  Pergunnali  Dhurumpoor,  presented  a 
petition,  stating  that  the  Ameens  had  measured,  as 
belonging  to.  Mouza  Jankeenuggur  and  the  rent-free 
lands  of  Bhugwan  Dass,  about  10,000  beegahs  of  land 
which  were  within  the  boundaries  of  the  rent-paying 
lands  of  the  Maharajah  Chatter  Sing,  and  for  which  a 
Settlement  had  been  concluded  with  the  Government, 
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and  that  Bhugtvan  Dass  had,  by   the  execution    of   an        i'^'>^- 
//£'mnia77«a/i,  dated  the  22nd  of   October,  183G,  acknow-  MvusuA.iATr 
lodged  that  only  3,000  becgahs  of  land  were  included    ^^""l'^^^^'' 
in  his  La-khiraj  lands,  and  he  filed  that  instrument.  «• 

Divers  other  proceedings  were  held  before  the  De-  GovER.vMEMr.' 
puty  Collector,  and  further  documentary  evidence  put 
in  and  depositions  of  Avitnesses  taken,  in  support  of 
the  respective  claims  of  Bhufjtvan  Dass  and  Maharajak 
Chiittcr  Sm(/,imd  on  the  28th  oi  Jaiiiiar>/^  18^8,  the 
Deputy  Collector  decided  to  the  effect  that  the  lands 
in  question  had  been  held  by  DJmgivan  Dass,  as  La- 
Jchiraj,  without  a  valid  title,  there  being  no  grant  for 
the  same  made  previous  to  the  date  of  the  Company's 
accession  to  the  Deivamu/,  and  that  no  satisfactory 
evidence  had  been  adduced  on  the  part  of  Maharajah 
Chutter  Sing,  to  show  that  the  lauds  appertained 
to  his  rent-paying  lands  and  were  included  in  the  Settle- 
ment made  with  him  ;  and  with  respect  to  the  Ikrar- 
namah  put  in,  the  Collector  held  that  even  if  tlic  same 
were  otherwise  valid,  it  could  not  prejudice  the  right 
of  Government  to  assess  the  lands.  And  he  ordered 
that  the  case  should  be  decreed  in  favour  of  Govern- 
ment, and  that  the  revenue  should  be  assessed  on  the 
whole  of  the  lands  measured  by  the  Ameens> 

In  June,  1838,  Maharajah  Chutter  Sing  appealed 
from  this  decision  to  the  Court  of  the  Special  Com- 
missioner of  the  Zillahs  of  Calcutta  and  Moorshe- 
dabad.     Xo  appeal  was  brought  by  the  Mahanth. 

Further  evidence  was  gone  into  before  that  Court. 

On  the  6th  of  December,  1841,  Mr.  Henry  Moore, 
the  Special  Commissioner  for  the  Zillah  of  Moorshe- 
dabad,  pronounced  his  decision  on  the  appeal  as 
follows  : — "  My  opinion  in  this  case  is,  that  previous 
to  the  year  1802-3,  there  existed  no  ascertained  limit 
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1S59.        or  boundary   between   the   La-khlmjdar  and   the   Ze- 
I^rAiTARAj.vii  mindar.     It  appears  from  the  papers  that,  in  fact,  two 
MoHKsHUR    pi^^Qgg^     yi^^     JankeeniKjgur     and      Mudhoobyii,     had 
I'-  before  that   time   belonged   to    the    La-khirajdar,  the 

goveunmext!  four  sides  of   whicli  were  dense  jungles.     The   pro- 
nrietor  of  Jankecnugr/ur,  from   the   date   from  which 
he     established     a'     miifh    and     sthan,     commenced 
cultivation,  and  it  is  not   a    concealed    fact    that   the 
La-khlraj  lands  of  Jankeeaugfjur  and   Mudhoohini   are 
situated  within  the  Pergunnah  of  Dluiriunpoo)\  and  tliat 
in  thej'car  11 98,  Fuslco^  whatever  quantity  of  La-khiraj 
land  there  was,  save  and   except  the   same,  a  Settle- 
ment was  made  with  the  ancestor  of  the   Appellant, 
Tiemindcu'^  for  the   whole  Pergunnah  above-mentioned 
in  a   lump.     Under  these   circumstances,  at  that  time, 
whatever  quantity  of  land    appertained  to    Jankeenug- 
gur   v>^as,   in   truth,    the    same    quantity  of    La-khiraj 
land  that  there  is  now,  and   the  other   lands   are    mal 
(rent-paying).     It  does  not  appear   from    tlie   papers 
produced  by   the    Putwurries   what   quantity    of  land 
there  was  in  J«y?/re6;i2/£'7«r  in  the    year    1198,   Fiislee. 
The  one  goshwarrah  of   tlie    cultivated    lands  for    the 
Mou:sa  tTankeenuggtir,  which  is  here,  contains  mention 
of  219  bcecjuhs  2   cottahs   of   cultivated    lauds.     After 
this,  the    hustobodh  amounted    to  Rs.  1,138.  1|-    anna 
in  the  Fiislee  year    1210  ;    and  it  appears    that   there 
were  for  PutUj  Mudhoohiui,  in  the  year    1194,  Fuslee, 
472    heegahs   and    1   hisivah   of   land;    but   now   the 
Zemindar,   Appellant,    states    that    in   the    north   and 
east   corner    of  Jankeenuggur    there   is    a  peepid  tree 
named  Dhodurha  peepid ;    and  that  on  the  south  side 
is  Chucknaha  Dhiu\  which   is   fixed  as  the  boundary 
of  Jankeenuggur  ;  and  that  on  the  east  are    the   lands 
of    Nagiirdhar,  which    is    undisputed :  and    the    lands 
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witliiu  these  bomularies  being  measured,  it  appeared,        is^o. 
at  the  rate  of  0^  cubics  per  cottah^  to  consist  of  3,300   Maharajah 
hcogahs  ;  and  out  of  the  boundary  of  the  same,  besides    ^^'"si'^n"^'^ 
Mouza   Srecnuqaur,   most  of  the  lands  of   the   other  ^• 

places  are  a  compiete  jungle  from  the  time  oi  tlie  Govebnment. 
Decennial  Settlement ;  the  Mahanth  of  Janlceeniiggur 
has  cultivated  the  lands  within  that  jungle  ;  but  tlie 
cultivation  of  the  same  took  place  after  the  Decen- 
nial Settlement,  and  it  is  not  proved  that  the  places 
in  the  jungle  appertained  to  Jankcenuggur  either  at  the 
time  of  the  Decennial  Settlement  or  previous  to  it. 
By  the  CharcJdttee  of  the  La-khirajdar^  o^ly  'Tankee- 
nuggur  and  its  La-khiraj  Putty  Mudhoohun,  have  been 
proved  to  be  the  old  La-khiraj  tenures,  and  3,300 
heegahs  of  land  is  not  a  small  quantity  for  such 
tenure.  Besides,  it  is  evident  from  the  papers  that, 
in  the  Fuslee  year  1194,  Mouza  Sreenuggur  was  in 
the  possession  of  the  La-khiraj dar  ;  in  other  words,  it 
was  in  the  possession  of  the  proprietor  of  Jankee- 
nuggur.  And  in  the  papers  of  the  year  1194,  besides 
the  tenants'  houses,  203  beegahs  ^14t  cottahs  of  land 
in  the  chuckla  above  mentioned  are  recorded.  "When, 
under  these  circumstances,  Sreenuggur^  previous  to 
the  Decennial  Settlement,  was  in  a  state  of  cultivation 
and  in  possession  of  the  La-khirajdar^  in  that  case, 
that  Mouza  also  is  proved  to  be  a  La-khiraj  tenure. 
It  is  moreover  evident,  that  before  the  Decennial  Set- 
tlement, besides  the  tenants'  houses,  the  Mouza  above 
mentioned  had  203  heegahs  14  cottahs  of  cultivated 
lands,  &c.  According  to  the  survey  map  and  mea- 
surement made  by  Ilurkollg  Ghosc,  the  Deputy  Col- 
lector, there  are  794  beegahs  and  some  cottahs  of 
land,  including  the  jungle  with  the  Mouza  above 
mentioned.  Considering  all  these  facts,  it  appears  to 
VOL,   VII,  K    1 
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is-»9.  iY\c  tluit  JanJccenuggur  and  MudJioohiin  have,  at  the  rat© 

Maharajah  of    (j|-    ciibits    coUaJi    measurement,     3,300    heegalis- 

'^8iNG  "^^  of  land  ;  and  the  original  habitations  in  Sreenuggur 

7"  and   the    Moiizas   above   mentioned    consist    of   20>) 

ThF.  BeXGAL  t  p       1  1       •  -I    •  -I 

yovEitNMEXT.  hecgahs  1  i  cottahs  oi  laud  in  a  cultivated  state, 
vrhicli,  according  to  the  Regulations,  should  be  en- 
tered into  a  settlement  vrith  the  La-khirajdar.  Let 
the  remaining  lands,  th-erefore,  be  released  from  the 
claim  of  the  Government,  but  let  it  be  known 
that  no  orders  are  passed  by  this  Court  in  re- 
gard to  the  possession  or  non-possession  of  any 
party.  For  the  above  reasons,  therefore,  the  decision 
passed  in  the  Court  of  Fii-st  Instance  must  be 
amended."  And  he  then  made  an  Order  : — "  That 
the  papers  of  the  case  be  laid  before  another 
Special  Commissioner  for  a  concurrent  voice  and 
final  orders  to  the  effect  that  the  decision  of  the 
Special  Deputy  Collector,  dated  the  2Sth  of  Januarg^ 
1838,  be  amended;  and  out  of  all  the  lands  in 
dispute,  Janlceeniiggur  and  Mudhoolun  should  have 
imputed  to  them  8,300  heegahs  of  land  at  a  mea- 
surement of  6|  cubits  cottaJi^  and  the  original  hmtee 
of  Jloiiza  Sreenuggur^  and  203  hecgahs  1-1  cottahs  of 
cultivated  lands,  which  should  be  settled  for  ^vith  the 
La-khirajdar,  conformably  to  the  Regulations ;  that 
the  remaining  lands  should  be  exempted  from  the  claim 
of  Government,  and  whatever  collections  have  been 
made  by  the  Government  should  be  returned  to  the 
holder  of  the  lands,  with  G  per  cent,  interest  per 
annum,  to  the  date  of  payment  of  the  same." 

Accordingly,  the  case  was  laid  before  Mr.  D'  Oyhj^ 
another  Special  Commissioner  of  the  Z'dtah  of  Cal- 
eutta  ;  and  on  the  Sth  of  March,  1842,  he  stated  his 
©pinion  as  agreeing  with  that  expressed  by  the  Special 
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Comiiiissioiior,   Mr,    Moorc^   and  passed  a  final  Order        is.30. 

that  tlic  decision   of  tke  Deputy  Collector,   dated  the  Maharajab: 

28th  of  Jaiiuar/j^    1838,   should  be  amended  in   the       "sing^^ 

manner  ordered  by  the  Special  Commissioner.  „    ,  *'• 

,  *'  .  The  Bengal 

About   the   time   tins    Order   was   passed,     Maha-   Goveunmenx. 

rajah    Chutter  Sinr/   died,    and  thereupon    Maharajah 

Roodur  Sinr/j   as  his  heir,   became   the   Zemindar  of 

Pcrgunnah  Dhuriuiipoor  ;  and  the  Mahanth^    BhiujvHUi 

Dass^     also   died,     and    was    succeeded    by    another 

Mahanth^    Girdharee  Dass   Goshaf/n,     As  no  decision 

•or  Order  was  made  by  the  Special  Commissioner  as  to 

the  possession  or  non-possession  by  any   party  of  the 

10,412   hecc/ahs  5   cottahs  of  the  lands  in    question, 

which  were  released  from  the   claim   of  Government, 

the  dispute  for  the  possession  of  the  lands  so  released 

still  continued  between  Maharajah  Roodur  Sing  and 

the  MahantJi. 

In  consequence  of   this  dispute,  the  Magistrate  of 

the  District  within  which  such  lands  were  situated, 

.Tjnder  Act,  Xo.  lY.  of  1810,  called  for  a  statement  of 

the  claims  of  the  respective  parties,   and  subsequently 

referred  the  case  for  investigation  and  decision  by  the 

Foujdary   Court  of   Zillalb  Purneah.     On   the    18th  of 

Ajiril^  1841,   the  case   came  on  before  the  Magistrate 

in  the  Ftmjdary   Court,  on  the  petition   of  Maharajah 

Roodur  Sing,   against  the   3Iahanfh,  ■  as  the   opposite 

party;  and  the  Magistrate,   after  stating   that  it  had 

been   established  that    the  lands  in   dispute  had  all 

along   been  in  the  possession  of  the  Mahanth  and  his 

predecessors,  made  an  Order  that  the  case  be  decreed 

in  favour  of  the  Mahanth^    Girdharee  Dass   Goshagn^ 

the  opposite  party.     That  the  lands  in  dispute  should 

continue  in  the   possession   of    the  Mahanth,   and  a 

Penvauiiah  be  issued  to  the  Darogah  on  the  spot ; 
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1859.       that    possession    of    the    disputed    lands    be    made 

Maharajah  over  to  JLiJianth^    Girdliarec  Dass  Goshayn^  and  take 

"sS'a^^  a  receipt  of  the   possession  of  the   same  having  been 

''•  crivcn  ;  and  takinf?  the  produce  of  the  disputed  lands, 

The  Bengal  ?,'  ^.,  -,..,-. 

GovEHNMENT.  lu  whosc-evcr  possession  the  productions  might   be, 

make  them  over  to  the  rightful  R/jots  and  cultivators 

of  the  lands  in   dispute,  and  also   send  up  to  the  IIu2- 

zoor  receipts  of  the  same.     This   Order  was  affirmed 

upon  appeal  to  the  Court  of   Sessions  of  ZUlah  Pur- 

nca/ron  the  4th  of  Januar/j,  1845. 

In  consequence  of  the  decision  of  the  Foujdarij 
Court,  and  the  result  of  subsequent  proceedings  before 
the  Deputy  Collector,  a  petition  on  the  part  of  Go- 
vernment was  filed  in  the  Sudder  Deiuanny  Adawlut,  at 
Cedent ta,  on  the  21st  of  Sej^tcmhcr^  1847,  praying  for 
a  review  of  the  judgment  pronounced  on  the  8th  of 
JIarch,  1842,  on  the  ground,  that  the  opinions  of 
both  the  Special  Commissioners  were  formed  contrary 
to  the  papers  and  the  investigation  made  on  the  spot, 
and  that  since  their  decision  of  the  case,  new  docu- 
ments had  been  found  which  waiTanted  a  review  of 
judgment,  and,  on  the  same  day,  a  review  of  judgment 
was  granted  by  Mr.  Edivcuxl  Carrie,  another  Special 
Commissioner. 

An  answer  to  the  grounds  of  review  was  filed  on 
the  part  of  Mah'arajah  Roodur  Sing,  to  the  effect  that 
the  10,412  hccgahs  5  cottahs  of  land  were  a  part  of 
his  rent-paying  lands,  assessed  and  settled  under  the 
Decennial  Settlement. 

On  the  24th  of  Ajyril,  1848,  the  case  came  on 
for  hearing  before  Mr.  Edward  Currie,  Special  Com- 
missioner, and  he  recorded  his  opinion  as  follows : — r 
"  It  appears  that  the  application  fur  the  review  of  judg- 
ment has  been  admitted,   and  the  case  restored   to  its 
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former  number  on  the   file,  on  the   ground   that  the        i^-^^- 
papers  filed  by  the  pleader  of  Government  prove  that,  Mahakajah 
besides  3,500  heefjahs  14  cotkths  of  lands  which  have    ^^"JS"^;!''^ 
been  resumed  under  the  decree  of  this  Court,  the  whole  '"- 

of  the  lands  involved  in  the  decision  of  the  Special  govkun.ment. 
Deputy  Collector  amounted  to  about  14,000  hccgahs^ 
in  the  possession  of  the  La-khirajdar^  and  were  mea- 
sured by  a  small  rod,  including  the  rent-free  lands. 
Besides,  it  does  not  appear,  from  the  decision  of  the 
Special  Commissioners,  why  ^reeuuggur  was  resumed, 
and  the  other  tolahs  were  released.  From  a  perusal 
of  the  whole  of  the  papers  of  the  suit,  it  appears 
that  Mr.  Ilcnry  Moore,  the  former  Special  Commis- 
sioner, held  the  Iludhuudee  papers  filed  by  the  La^ 
IcJurajdar  to  be  of  no  weight,  and  made  the  ground  of 
his  decision  to  rest  upon  the  Ikrarnamah,  signed  by 
the  La-khirajdar,  in  which  the  right  of  the  La-khiraj- 
dar  is  stated  to  be  at  3,000  heegahs  of  lands.  Moolvie 
Alakand  Jlos^ein,  the  Deputy  Collector,  found  3,000 
heegahs  of  lands,  extending  from  the  eastern  boundary 
to  the  western  side  of  Nagiir  Dhar,  besides  300 
heegahs  of  lands,  according  to  the  admission  of  the 
Zemindar,  were  found  to  belong  to  the  La-khirajdar s 
rightful  property.  Bj'  the  decision  of  Mr.  Henrij 
Moore,  203  heegahs  14  cottahs  of  land,  including  the 
hustee  of  Srcenuggur,  were  held  resumable.  By  this 
it  is  proved  that  at  the  time  of  the  Decennial  Settle- 
mentj  the  aforesaid  lauds  were  in  the  possession  of 
the  La-khirajdar,  in  a  state  of  cultivation.  The  par- 
ticulars of  the  Ikrarnamah  are  these  : — On  the  3rd  of 
Octoher,  183G,  the  case  was  instituted,  and  the  Ikrar^ 
namah  was  executed  on  the  7th  of  the  month  of 
Kariick,  1244,  corresponding  with  the  22nd  of  Octoher, 
1S3G.     Hence  it   is  clear  that  the  Ikrarnaiiiah  above 
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iSo9.  mentioned  was  prepared  after  tlie  institution  of  the 
H-AHMJAJAH  suit,  and  such  a  document,  therefore,   cannot  in  any 

""^"sil^G^^  way  operate  against  the  claim  of  Government.  It 
^•.  is    clearly    proved   that,  from  the   bef^^innin";  to    the 

GovjiUNMEXT.  year  1236  (1828-9),  the  whole  of  the  disputed  lands, 
without  opposition,  have  been  in  the  possession  of 
the  La-Jchlrajdar ;  in  that  year  the  Zemindar  made 
an  attempt  to  resume  the  La-hldraj  tenure.  In  the 
year  1240  (1832-3),  Blmgwan  Dass  executed  a  2:)ottah 
of  the  disputed  lauds,  under  the  denomination  of  totvfeer 
lands,  to  Rajah  Ram  Kooiom\  deceased.  Under  these 
circumstances,  it  is  not  surprising  that  the  La-khiraj- 
dar  feared  the  claim  of  Government,  and  suffered 
under  the  tyranny  of  the  Zemmdar,  when  he  executed 
the  Ikraniamah  according  to  tlio  wish  of  the  Zemindar  ; 
such  an  ikrarnamah  is  no  good  and  sufficient  proof  for 
the  La-khiraj  portion  of  the  lands.  It  appears  from 
the  roodad  (statement  of  the  Deputy  Collector),  that 
in  all  tolahs^  some  lands  have  been  in  a  state  of  cul- 
tivation for  a  considerable  period,  and  that  the  tolahs 
above  mentioned  have  no  connection  with  the  Mouzas 
in  the  possession  of  the  Zemindar.  From  the  map  of 
the  surveyor,  it  appears,  that  the  jungles  which  were 
yet  standing  are  in  the  heart  of  the  cultivated  parts. 
The  several  pieces  of  old  papers  of  th-e  Putwarries 
which  have  been  tiled  show  that,  besides  Srecmiggur^ 
more  or  less,  there  are  tolahs  which  have  been  culti- 
vated at  the  time  of  the  Settlement,  Some  of  the 
papers  aforesaid  were  filed  in  the  presence  of  Mr. 
Henry  Moore^  after  final  orders  had  been  passed,  and 
the  ease  had  been  referred  for  a  second  voice,  when 
Mr.  Moore  directed,  in  concurrence  witJi  Mr.  H, 
Z>'  Oyhj^  that  the  case  be  referred  to  a  full  bench ;  but 
no  full  bench  was  held.     Considering  the  whole  of 
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the  circumstances  of   the   case,    it   is    clear,    in   my        iSoO. 
opinion,  that  the  Avhole  of  the  cultivated  and  jungle  imaharajah 
lands  wliich  liave  been  resumed  by  the  decision  of  the    ■^^'^gi'^^,^^^^ 
Special  Deputy  Collector,  and  which  have  been  lately  ^• 

measured  and  included  witli  the  melk  (rent-free)  land  GovEK.siiE:;!-. 
under  the  Thackbiestk,  were  in  the  possession  of  the 
3fahan(/tj  from  the  time  of  the  Decennial  Settlement, 
as  rent-free  lands,  and  now  that  they  are  proved  to  be 
resumable  La-JcJiiraj  must  be  assessed."  And  after 
recording  such  opinion,  the  Special  Commissioner 
ordered  that  the  papers  of  the  case  should  be  laid 
before  another  Judge  for  a  concurrent  voice,  and  final 
orders  to  reverse  the  former  decision  of  the  Special 
Commissioner,  dated  the  8tli  of  MarcJi^  1842,  and  to 
affirm  the  decision  of  the  Deputy  Collector,  dated  tlie 
28th  of  Januarjf,  1838  ;  and  that  the  whole  of  the 
lands  in  dispute  should  be  resumed  and  assessed 
according  to  the  Eegulations. 

The  case  then  came  on  before  Mr.  WeUhjj  Jackson^ 
another  Judge  of  the  S-udder  Dewanntj  Adawlut  at 
Calcutta,  acting  as  Special  Commissioner,  on  the  8th  of 
Jane,  1818,  and  he  agreed  in  opinion  with  Mr,  Edward 
Currie,  Special  Commissioner,  and  pronounced  a  final 
order  and  decree  to  the  effect,  that  the  decision  of  the 
Special  Commissioner,  dated  the  8th  of  March,  1812^ 
should  be  reversed  :  that  the  decision  of  the  Deputy  Col- 
lector, dated  the  2Sth  of  January,  1838,  be  affirmed^ 
and  that  the  whole  of  the  lands  in  dispute  should  be 
resumed  and  assessed  according  to  the  Eegulations. 

Against  this  decision  the  present  appeal  was  brought. 
The   Mahantli  did  not  appeal. 

After  tlie  appeal  was  granted,  Maharajah  Roodur 
Sinrf  died,  and  Maharajah  Moheshur  Sin(/,  his  heir^  was 
made  Appellant  in  his  stead. 
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is.jo.  The  appeal  was  argued  by 

MiKAi;.\.TAH 

MoHESHuu  Mr.   R.   Palmer^   Q,  C,   and  Mr.   Leiih,   for  the 

'\\  Appellant ;  and 

T^  R  P*  W  V  XT'  4  T 

c;ov£KXME.NT.  Thc  A ttomey-General  (Sir  FUs-Rojj   Kellf/),  Mr. 

Forsyth,  Q.  C,  and  Mr.  TF.  //.  Mclvill,  for  the 
Bengal  Government. 

As  the  questions  decided  by  their  Lordships  turned 
upon  grounds  collateral  to  the  merits  in  respect  of 
the  right  of  resumption  of  the  lands  for  assessment  by 
the  Government,  their  judgment  being  confined,  first, 
to  the  competency  of  the  Deputy  Collector,  to  allow 
the  Maharajah  to  be  a  party  to  the  proceedings  ;  and 
secondly,  to  the  competency  of  the  admission  of  the 
review  of  the  judgment,  the  arguments  are  not  given 
upon  that  head. 

The  Appellant  insisted  that  the  review  of  judgment 
granted  to  the  Eespondents,  after  a  delay  of  upwards 
of  five  years,  was  not  in  the  circumstances  justified,  as 
no  sufiicient  reasonable  cause  had  been  shown  for  the 
delay  in  presenting  a  petition  for  review  ;  they  cited 
upon  this  head,  Wise,  Petitioner  («),  Hur  Govind  Ghosc, 
Petitioner  (b),  Doolal  Balcsh,  Petitioner  (c),  Kaseenath 
Bancrjee,  Petitioner  (J),  Hunter  v.  Gohindchund  Moon- 
shee  {e) ;  that  the  procedure  of  the  Special  Commis- 
sioners in  revenue  cases  was  governed  by  Ben.  Reg. 
XXYI.  of  1814,  sec.  2,  cl.  2,  3,  4,  which  applied  to  pro- 
ceedings of  the  Special  Revenue  Commissioners  under 
Ben.  ^Qg.  TIL  of  1828,  sec,  4,  cl.  5,  Maha  Raja  Dhccraj 

(a)  S.  D.  A.  Sum.  Decls.  1842,  p.  68,  128. 

[b)  S.  D.  A.  Sum.  Decis.   1847.  p.  76. 
{c)   S.  D.  A.  Sum.  Decis.   18.51,  p.  201. 
{d)  S.  D.  A.  Sum.  Decis.   1840,  p.  23. 
{e)   2  Sey.  Cases,  58.5. 
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Raja  Mahatah  CJiiincl  Baliadoor  v.    The  Bengal  Govern-        1^59. 
mcnt  {ci)^  and  that,  therefore,  the  admission  of  the  review  Mahaeajah 
of  judgment  being  in  contravention  of  the  Regulations,    ^"^^Iing^^ 
the  whole  proceedings  subsequent  to  the  decree  of  Mr.  *• 

D'Oijlif^  were  null  and  void.  It  was  urged  also  thxt  govern'mext. 
the  proceedings  were  further  irregular,  as  the  review 
of  j  udgment  ought,  by  the  procedure  of  the  Sud  ler 
Court,  and  Ben.  Eegs.  XXYI.  of  1814,  and  11.  of 
1825,  sec.  3,  have  been  heard  before  the  same  Judge 
who  passed  the  judgment. 

The  Respondents  contended,  that  as  no  objection 
had  been  taken  before  the  Special  Commissioners  on 
the  question  of  discretion  in  granting  a  review,  and 
that  as  no  appeal  was  made  from  the  Order  admitting 
the  review,  the  objection  insisted  on  could  not  now  be 
entertained.  They  further  submitted,  that  the  Appel- 
lant was  no  party  at  all  to  the  proceedings  before  the 
Commissioners,  and  had  no  locus  standi,  as  the  report 
of  the  Deputy  Collector  as  to  the  extent  of  the  land 
to  be  resumed  was  not  binding  upon  him,  as  a  resump- 
tion decree  in  regard  to  the  right  of  assessment  of 
lands  did  not  bar  the  jurisdiction  of  the  Civil  Courts  in 
respect  of  the  proprietary  right,  Syud  Shah  Mohum- 
mud  Yasin  v.  Syud  Enyet  Hussein  (b),  Sudder  Boay^d 
of  Revenue  v.  Dilaivur  Ali{c),  Hur  Gohind  Ghose,  Peti- 
tioner [d).  That  the  title  of  the  Mahanfn  to  possession 
was  valid  as  against  the  Appellant,  subject  only  to  the 
right  of  the  Government  to  assess  the  lands,  and  that 
as  no  suit  had  been  brought  in  a  Civil  Court  by  the 
Appellant,  or  his  ancestors,  to  recover  possession  of  the 

(a)  4  Moore's  lud.  App.  Cases,  466. 

[b)  7  Ben.  Sud.  Dew.  Adaw.  Kep.  256. 

{c)  lb.  284.  {d)  1  S.  D.  A.  Sum.  Cases,  Pt.  ii.   100. 

VOL.  Yil.  L  1 


1859. 
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1S59.  lands  from  the  Mahatith,  it  was  not  competent  to  the 
Maharajah  Appellant  to  question  the  title  of  the  Government  to 
MoHEsHUR   jjggggg  ^1,(3  ij^Q(]g  iji  the  hands  of  the  Mahanth. 

The  Bengal       ^^^-  ^'-  P<^^'ner^  in  reply,  urged  that  a  claimant  to 

OovEUNMENT.  j^nds  souglit  to  be  assessed  had   a  right  to   intervene, 

Iltireeram  Bulcshee  v.  Rmnchunder  Banerjee  (a)  ;  as  the 

resumption  of  the  lands  by  Government  was  not  open 

to  question  by  the  Civil  Courts. 

Judgment  was  delivered  by 

The  Eight  Hon.  Dr.  Lushingtox. 

viih  Feb.,  lu  the  course  of  the  discussion  upon  this  case,  two 
questions  have  been  raised  which,  it  appears  to  their 
Lordships,  are  ripe  for  decision. 

The  first  question  is,  whether  the  Eevenue  Commis- 
sioners, who  originally  exercised  jurisdictiou  upon  the 
present  occasion,  were,  with  respect  to  the  Appellant, 
entitled  so  to  do  ;  it  being  contended  on  the  part  of 
the  Eespondent,  that  the  present  Appellant  was  never 
properly  a  party  to  the  suit.  The  next  question  is, 
v/hether  the  review  which  was  granted  in  this  case, 
was  granted  in  due  conformity  with  the  existing  Eegu- 
lations. 

In  order  to  render  our  judgment  clear  on  these 
two  questions  it  is  necessary  to  make  a  brief  statement 
of  the  facts  out  of  which  they  arise. 

The  original  proceedings  in  this  case  commenced 
in  the  office  of  the  Deputy  Collector  of  the  District. 
It  appears  that  there  is  in  the  Province  of  Be/iar,  a 
Pergunnah  named  Dlmrwnpoor^  containing  three  Zil- 
lahsj  but  the  present  suit  relates  to  one  only,  called 
Beernuggnr.  This  Pergunnah  was  held  in  perpetuity  by 

(«)  13  B.  D.  A.  Decis.    18.J0,  p.  407. 
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the   Zemindar  for  tlie  time  being,  aud  his  successors,        ib-'j^- 

ou  payment  of   a  revenue  to  the  Government,  fixed  at  Maharajah 

a  permanent  assessment  under  the  Decennial  and  Per-    '^^'"'^^fj^" ^"^ 

manent  Settlement.     By  this  vScttlcment,  the  Zemmdar  v. 

,  ,  .  J.    1   c!  M  .    The  Bengal 

and  his   successors  were   exempted  irom  all  paj^ment   govebnss.nt. 

in  the  nature  of  land-tax,  save  the  amount   stipulated 

by  the  Umiildustick  granted  to  the  first  grantee. 

One  of  the  few  exceptions  to  which  such  Settle- 
ments arc  subject  was  insisted  on  by  the  Government 
in  this  case  as  applicable  to  some  lands  within  the 
limits  of  the  Zemindary^  namely,  the  tenure  of  them 
as  La-Jdiiraj  under  an  illegal  or  invalid  title.  It  is  an 
admitted  fact  tliat  there  were  certain  lands  claimed 
as  La-kJiiraj  within  their  Pergunnali.  Those  which 
became  the  subject  of  dispute  inr  this  case  were  owned 
by  a  Mahanth^  as  the  head  and  for  the  benefit  of  n 
community  of  religious  devotees.  The  lands  had, 
in  fact,  been  enjoyed  by  them  for  a  long  time,  free 
from  assessment ;  and  between  this  society,  as  repre- 
sented by  their  head,  the  JJahanfh,  and  the  Govern- 
ment, the  dispute  arose,  as  to  the  assessable  quality  of 
the  lands.  Tho  Mahaiith  had,  of  course,  an  interest 
to  enlarge  the  boundaries  of  his  lands,  and  unless  the 
contiguous  proprietor  admitted  the  boundaries  as 
claimed  by  the  Mahantli^  his  presence  as  a  party  to 
the  proceedings  would  seem  to  be  conducive  to  tho 
correct  adjustment  of  so  delicate  and  important  a 
question,  a  course  to  be  encouraged  with  a  view  to 
diminish  subsequent  litigation. 

In  this  state  of  things,  Mr.  Henry  Beresford,  the 
Deputy  Collector,  on  the  3rd  of  October^  183G,  com- 
menced the  present  proceedings,  by  a  notice  to  two 
persons,  Kerperam  and  Bhiiffwan  Dass  ;  the  first  being 
one   of   the   original   grantees,   and   the   isccond   the 
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1859.  Mahanth  iu  possession.  Bhugiuan  Dass  was  called  upou 
Maharajah  to  show  liis  title,  and  to  prove  by  what  authority  he 
^°Snsa°^   held  the  lands  free  from  payment  of  revenue. 

V.  It  is  to  be   observed   that  these   proceedings  do  not 

GovBKNMENT.  statc,  by  any  description  whatever,  the  extent  of  lands 
to  which  this  notice  applied. 

At  some  of  the  meetings  it  appears  that  the 
Mooktar  of  the  Zemindar  had  accidentally,  or  other- 
wise, been  present,  and  had  been  questioned  by  Mr. 
Beresford,  the  Deputy  Collector.  Under  these  cir- 
cumstances, the  Zemindar^  apprehending  that  his 
interests  might  be  affected  by  any  decision  of  the  Col- 
lector, declaring  the  La-khintj  lands  to  be  more  ex- 
tensive than  they  really  were,  intervened  by  petition ; 
and  it  appears  to  us  that,  in  every  view  of  the  case, 
he  had  an  interest  which  justified  him  in  so  doing  : 
for  even  assuming  it  to  be  true  that  the  Collector's 
report,  as  to  the  extent  of  the  land  subject  to 
revenue,  was  not  binding  on  the  Zemindar,  and  that 
he  had  a  remedy  against  such  a  proceeding  in  an- 
other Court,  still  he  had  clearly  an  interest  in  avert- 
ing an  erroneous  report  being  made  to  his  prejudice, 
the  creation  oi  i^rimd  facie  evidence  prejudicial  to  him- 
self, and  the  necessity  of  resorting  to  a  civil  Court  to 
remedy  an  evil  already  inflicted. 

And  this  view  of  the  case  seems  to  have  been 
taken  by  all  parties  and  by  all  Judges  who  were 
cognizant  of  the  case  :  throughout  the  whole  of 
the  proceedings  no  objection  was  ever  raised  to  h"g 
intervention  ;  he  was  allowed  the  privileges  of  a 
party  by  the  examination  of  his  witnesses,  and  other- 
wise :  and  he  was  subjected  to  all  the  inconveniences 
of  a  suitor  by  the  condemnation  in  costs  in  virtue  of 
the  ultimate  decree. 
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Looking  at  all  that  passed,   and  considering   that        1859. 
in  every  possible  point  of  view  the  Zemindar  had   an  Mahakajah 
interest  to  protect  before  the  Collector,  we  think  it    ^^""yi^Jo"^ 
quite  vain  to  contend  that  he  was  not  both  de  facto  *• 

and  de  jure  a  party  to  this  case,  or  that  he  had  not  GovEKNiiENT. 
a  sufficient  interest  to  justify  him  in  assuming  that 
character,  or  that  the  Collector  and  Commissioners 
were  in  error  in  so  receiving  him ;  therefore,  we 
think  that  the  plea  to  the  jurisdiction  has  entirely 
failed  on  that  ground. 

"We  will  now  follow  the  course  of  these  proceedings 
so  far  as  it  is  necessary  for  our  present  purposes.  Mr. 
Jlem'ij  Bercsford  having  made  an  investigation,  which, 
to  him,  appeared  to  be  satisfactory,  having  previously 
prohibited  the  Zemindar  from  collecting  the  rents 
from  the  disputed  lands,  on  the  2Sthof  January^  1838, 
gave  his  decision,  and,  by  that  decision,  14,81  G 
heegahs  of  land  were  subjected  to  assessment :  the 
Zemindar  appealed  to  the  appellate  Court,  namely,  to 
the  Special  Commissioner  of  Revenue,  under  Ben. 
Eeg.  III.  of  1828.  On  the  6th  of  December,  1841, 
Mr.  3foore  pronounced  judgment,  to  the  effect  that 
3,bl3  heegahs  alone  ^Yeve  assessable,  and  that  the  col- 
lections made  by  Government  on  other  lands  should 
be  restored  to  the  possessors :  on  the  8th  of  March, 
1842,  this  judgment  was  confirmed  by  Mr.  WOyhj, 
another  Special  Commissioner.  On  the  21st  of  Sep- 
^'(JwJ^;',  1847,  a  petition  for  a  review  on  behalf  of  the 
Government  was  presented  to  Mr.  Edward  Currie,  an- 
other Special  Commissioner,  which  petition  of  review 
was  granted.  A  hearing  took  place  accordingly.  Mr. 
Currie  reversed  the  judgment  of  the  8th  of  March, 
1842,  by  an  Order  bearing  date  the  24th  of  April,  1848, 
which  was  confirmed  by  Mr.  Jackson,  m  Jiaic,lSiS, 
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1859.  Although  the  question  which  we  have  now  to  deter- 

Matiaka.jati  mine  is  distinct  from  that  of  the  merits  of  the  case, 

^'^"i^ng"^'^    3'et  it  is  one  of  very   grave  importance,  as   it  respects 

V.  the  rules  to  which  the   Special  Commissioners  are  to 

Govi:i;.NiiENT.'  be  subjcct  iu  reviewing  a   decision  which  has  been 

made  in  a  resumption  suit.     We  proceed  to   consider 

whether  the  review  was  granted   in   conformity  with 

the  Eegulations  existing  at  that  time  with  respect   to 

the  granting  a  review. 

Before  we  enter  into  the  particulars  of  that  ques- 
tion, we  deem  it  right  to  notice  an  objection  which 
was  taken  at  the  bar  on  the  part  of  the  Respondents, 
that  it  was  too  late  now  to  impugn  the  regularity  of 
the  proceeding  to  grant  the  review ;  that  if  the  Ap- 
pellant deemed  himself  _^aggrieved  by  it,  he  ought  to 
have  appealed  at  the  time,  and  that  he  was  too  late 
in  doing  so  after  a  decision  had  been  pronounced 
against  him. 

We  are  of  opinion  that  this  objection  cannot  be 
sustained.  We  are  not  aware  of  any  law  or  Eegula- 
tion  prevailing  in  India  which  renders  it  imperative 
upon  the  suitor  to  appeal  from  every  interlocutory 
Order  by  which  he  may  conceive  himself  aggrieved, 
under  the  penalty,  if  he  does  not  so  do,  of  forfeiting 
for  ever  the  benefit  of  the  consideration  of  the 
appellate  Court.  Xo  authority  or  precedent  has 
been  cited  in  support  of  such  a  proposition,  and  we 
cannot  conceive  that  anything  would  be  more  detri- 
mental to  the  expeditious  administration  of  justice 
than  the  establishment  of  a  rule  which  would  impose 
upon  the  suitor  the  necessity  of  so  appealing: ;  whereby 
on  the  one  hand  he  might  be  harassed  with  endless 
expense  and  delay,  and  on  the  other  inflict  upon  his 
opponent  similar  calamities.     We  believe  there  have 
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"been  very  many  cases  before  this  Tribunal   in  which        ^^^o. 
their   Lordships   have  deemed  it  to  be   their   duty   to  Maharajah 
correct    erroneous    interlocutory   Orders,    though   not    ^^gjt^"^'^ 
brought    under   their   consideration  until   the    whole  «• 

cause  had  been  decided,  and  brought  hither  by  ajopeal   goveknuent. 
for  adjudication. 

Before  considering  whether  the  review  was  granted 
in  conformity  with  the  Eegulations,  let  us  look  a  little 
to  the  principles  upon  whcih  we  think  lapse  of  time 
is  a  most  important  consideration.  In  the  present 
case,  five  years  and  a  half  had  passed  away  since  the 
original  decision.  Surely,  whatever  may  be  the  true 
import  of  the  Regulations,  the  parties  interested  iu 
the  decision  which  had  been  made,  were  entitled,  after 
the  lapse  of  a  sufficient  period,  no  appeal  having  been 
asserted  or  petition  for  a  review  presented,  to  conclude 
that  the  Government  acquiesced  in  what  had  been 
done  by  the  Special  Commissioners,  and,  iu  that 
rational  conviction,  to  deal  w4th  the  property  upon 
the  footing  of  the  past  decision. 

Now,  what  are  the  evident  consequences  of  delay, 
unless  justified  by  particular  circumstances  ?     Those 
consequences  are,  that  all  the  arrangements  between 
man  and  man,   concluded  without  any  reason  to  sup- 
pose they   were   impeachable,    may  be  set   aside  and 
thrown  iuto  confusion  ;  producing,  at  one  time,  severe 
hardship  to  the  proprietor,   at  another  equal  evil  con- 
sequences to  those  who  dealt  with  him  :  thus  all  such 
arrangements  and  transactions,   which  are  the  very     ■ 
life  and  soul  of  property,  and  which  it  is  equally  the 
interest  of  the  Government  to  support  and  encourage, 
may  be  disturbed  to  the  detriment  of  all  concerned. 
We  think,   for  these  reasons,   that  it  must  have  been 
the  wish  and  intention,  as  well  as  the  interest,  of  Go- 
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1859.        vornment,  so  to  frame  the  Eegulations  that  these  prin- 

M  AHA  RAJAH  clplcs  shoulcl  bo  carried  into   effect,   and  that  after  a 

^"^Sx^-o^"^    decision  was  past,  unquestioned  by  appeal,  its  finality 

V.  should  be  left  in  doubt  no  longer  than  the  requisites 

GovERNjiEXT.  of  justice  imperatively  demanded. 

Let  us  now  address  our  attention  to  the  Eegulations 
which  have  passed  relative  to  the  question  of  granting 
a  review.  It  must  be  borne  in  mind  that  a  review  is 
perfectly  distinct  from  an  appeal ;  it  is  quite  clear 
from  the  Eegulations,  that  the  primary  intention  of 
granting  a  review  was  a  reconsideration  of  the  same 
subject  by  the  same  Judge,  as  contradistinguished  to 
an  appeal,  which  is  a  hearing  before  another  Tri- 
bunal. We  do  not  say  that  there  might  not  be  cases 
in  which,  a  review  might  take  place  before  another 
and  a  different  Judge  ;  because  death  or  some  other 
unexpected  and  unavoidable  cause  might  prevent 
the  Judge  who  made  the  decision  from  reviewing  it  ; 
but  we  do  say  that  such  exceptions  are  allowable 
only  e.v  necessitate.  "We  do  say  that  in  all  practicable 
cases  the  same  Judge  ought  to  review  ;  and  that  for  ^ 
the  attainment  of  that  object,  expedition  in  presenting 
a  petition  for  the  review  is  indispensable,  and  the  only 
practicable  course  for  attaining  that  end  by  accele- 
rating the  hearing  of  the  review  before  accident  or 
unexpected  events  shall  have  removed  the  original 
Judge.  Looking  at  all  these  circumstances,  we  should 
naturally  expect  to  meet  in  the  Eegulations  upon  this 
subject  such  provisions  as  would  prevent  the  evils 
necessarily  incidental  to  delay  and  procrastination. 

It  may  be  well  to  observe,  that  the  Eegulations 
respecting  the  resumption  of  lands,  and  the  subject- 
ing them  to  be  assessed,  are  Eegulations  in  them- 
selves  almost  necessarily   severe  in  their  operation  ; 
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and  Awhile  we  g'lVG  to  them  the  force  aiul  eli'ect  which        i839. 
we  are  bound   to  do,  as   the  subsisting   law  upon   this   MAHARA.tAit 
subject,    we   cannot,    and   ought  not,    to  forget,    that    ^"sino^^^ 
though  it  is  manifestly,  at  first  sight,  the  interest  and  »• 

duty  ot  (jroverument  to  bring  under  taxation  as  hirge  uover  mest. 
an  extent  of  land  as  possible,  yet  that  it  is  equally  the 
interest  and  the  duty  of  Government  to  protect  the 
rights  of  property  ;  for  if  such  rights  be  not  pro- 
tected, there  can  be  no  security  for  the  prosperity  of 
any  country.  For  these  reasons  we  must  deem  it  to 
be  our  duty,  in  interpreting  and  carrying  into  effect 
these  Regulations,  to  give  full  force  and  effect  to 
those  provisions  which  were  manifestly  intended  to 
protect  the  rights  of  property,  and  prevent  a  vexatious 
interference  with  those  rights. 

By  Regulation  III.  of  1828,  sec.  4,cl.  5,  it  is  enacted, 
that  the  rules  prescribed  by  the  existing  RegulationSj 
regarding  a  review  of  judgment  by  the  Civil  Courts, 
are  to  be  held  applicable  to  proceedings  by  the  Special 
Couimissioners  in  revenue  cases  ;  those  rules  are  to 
be  found  in  Regulation  XXVI.  of  1814,  and  in  the 
4th  section.  There  has  been  much  discussion  at  the 
Bar,  as  to  whether  the  provisions  contained  in  the  2nd 
clause  of  this  section  are  applicable  to  the  present 
case,  or  whether  it  falls  within  the  operation  of  the 
3rd  clause.  The  2nd  clause  directs  that  the  petition 
for  review  shall  be  presented  within  three  calendar 
mouths  ;  this  provision,  however,  admits  of  an  excep- 
tion, by  providing  that  if  the  parties  preferring  the 
same  shall  be  able  to  show  just  and  reasonable  cause 
for  not  having  preferred  such  application  within  the 
limited  period,  such  review  will  be  allowed.  It  has 
been  contended  that  if  the  Court,  that  is  the  Special 
Commissioner    in  this    case,   is    satis^iied,    no    further 
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^59^       inquiry  can   take  place.     But  we   think  it  ckar   that 

Maharajah  this  argument  cannot  be   sustained  ;   for  in  the  same 

Sj^.^,        clause  the  Courts  are  required   to  state  at  large  their 

^     J'-  reasons    for   admitting    such   anplications    after    the 

The  Bexoal  ,  .  .,         ^  '■  ^ 

Government,    hmited  period  :  it  they  refuse  the  review,  the  decision 

of  the  Court  below  is  final  ;  if  they   admit  it,    it  must 

be   reported    to   the   Sudder   Court,   and  the    Siidder 

Court  may  grant  it  if  they  think  fit.     It  is  manifestly 

clear,  therefore,  by  the  provisions  of  these  two  clauses, 

fi-rst-,    that    to    admit    applications   is   not  to    grant  a 

re\^ew ;  and,   secondly,  that   all  that   they  may   do  is 

examinable  by  the  Stidder  Court. 

We  are,  however,  of  opinion,  that  the  2nd  and  3rd 
clauses  of  this  section  must  be  read  together,  and  that 
such  of  the  substantial  enactments  of  both  as  are  in 
their  nature  applicable  to  the  Court  of  the  Special 
Commissioner,  regard  being  had  to  its  independence 
of  the  Sudder  Deioanny  Admvlut,  must  be  held  to 
have  been  applied  to  it  by  the  Eegulation  III.  of  1828, 
sec.  4,  cl.  5.  We  do  not  apprehend  that  a  decree 
passed  by  Special  Commissioners  is  to  be  subject  in 
all  respects  to  the  rules  applicable  to  a  decree  by  a 
Zillali^  t^ity,  or  Provincial  Court ;  and  we  think  so, 
because  the  proceedings  of  the  Special  Commissioners 
are  not  subject  to  the  cognizance  of  the  *S'?^fM5r  Court ; 
whereas,  by  the  provisions  of  this  Eegulation,  any 
Orders  of  the  Courts  specified,  granting  a  review, 
must  receive  confirmation  from  the  Sudder  Court. 

The  construction  which  the  Sudder  Court  has  put 
on  these  Eegulations,  by  framing  its  own  procedure 
on  reviews,  by  the  provisions  of  the  2nd  and  3rd 
sections  viewed  together,  is  also  the  construction 
which  their  Lordships  think  applicable  to  reviews  of 
the  judgments  of  the  Special  Commissioners. 
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Whenever,  therefore,  a  petition  for  a  review  of  any        i*^^^- 

judgment    of    the    Suclder    Court  is    presented    after  Maharajah 

three  months,  it  is  indispensable  that  the  partj''  pre-       °sns-Q^^ 

ferrino'   such  petition    should,    in    the   first  instance,  ^     j;- 

^        ,  .  TheBexgax 

account  for  the  delay.  government. 

The  delay  being  satisfactorily  accounted  for,  the 
review  is  to  be  granted,  if,  upon  a  consideration  of 
the  reasons  stated,  the  circumstances  of  the  case  shall 
appear  in  justice  to  require  it.  We  think  that  the 
true  construction  of  these  clauses  is  a  consideration 
of  the  reasons  stated  in  the  petition  presented  for  a 
review,  and  not  of  other  reasons  which  might  be  sug- 
gested, but  are  not  to  be  found  in  the  petition. 

To  manifest  the  great  care  which  the  Government 
of  India  provided  as  a  guard  against  improperly 
granting  a  review  of  a  judgment,  the  Sudder  Court 
is  required  to  record  on  their  proceedings  the  grounds 
•upon  which  the  review  is  granted. 

We  are  of  opinion  that  all  the  Regulations,  appli- 
cable to  the  granting  of  a  i*eview  by  the  Sudder  Court 
of  its  decrees,  are  applicable  to  the  proceedings  of 
the  Special  Commissioners,  in  granting  a  review  of 
their  own  decrees. 

We  have,  therefore,  in  this  case  to  consider  two 
things  :  first,  whether  just  and  reasonable  cause  has 
been  shown  for  the  delay  in  presenting  the  petition 
for  review ;  and  secondly,  whether  the  circum- 
stances of  the  case,  in  justice,  required  it  should  be 
granted. 

In  order  to  prosecute  our  inquiry  into  these 
questions,  we  must  look  to  the  petition  for  the 
roview  of  the  decree  of  Mr,  3Ioo?'e  and  Mr.  Z)'  0?/lt/, 
presented  on  behalf  oi  the  Government  on  the  21st 
of  September,  1847. 
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1859.  "VVe  are  unable,  from   a   perusal   of  that   dooiiment, 

M.vhTkI.iah  ^^  discover    any    satisfactory    reason    for    the    delay 
MoHKSH'.R    Yehich    has    occurred;    indeed,    there    is  not    to    be 
t'.  found  in    this    petition    any    attempt    to    state    any 

Government,  reasou  Avhv,  looking  to  all  the  facts  and  circum- 
stances as  they  existed  at  the  time  of  the  judgment 
of  Mr.  Moore  and  Mr.  U'Oijbj^  the  petition  might 
not  have  been  presented  within  the  three  months. 

But  true  it  is  that  circumstances  might  have  come 
to  the  knowledge  of  the  CTOveriiment  afterwards, 
which  may  at  once  justify  the  delay,  and  also  the 
granting  a  review,  because,  giving  a  liberal  construc- 
tion to  the  Regulations  of  1814,  there  might  be  cases 
in  which  fresh  evidence  would  be  admissible. 

We  are,  however,  of  opinion,  that  for  granting  a 
review  in  the  cases  we  have  just  supposed  to  exist, 
the  causes  accounting  for  the  delay,  and  intended  to 
justify  the  grant  of  a  review,  ought  to  be  of  grave 
importance. 

Indeed,  it  is  quite  manifest  that  this  must  be  so,  or 
the  litigation  might  be  indefinitely  suspended,  and 
all  the  evils  incidental  to  the  uncertainty  of  the  rights 
of  property  incurred. 

Let  us  look  again  to  the  petition  for  review.  The 
first  statement  is  simply  a  denial  of  the  correctness  of 
the  past  decision.  The  first  reason  assigned  is,  that,  on 
the  25th  of  AuguU,  1842,  Mr.  ElUott  and  Mr.  D' Oyhj 
came  to  a  contrary  conclusion  on  similar  premises. 
Assuming  the  fact  to  be  so,  and,  for  the  moment,  that 
it  was  good  cause  for  asking  for  a  review,  it  is  manifest 
that  such  cause  arose  five  years  before  the  petition  was 
presented,  and  there  is  not  the  slightest  attempt  to 
account  for  this  delay.  And,  further,  we  are  of  opi- 
nion that,  in  a  case  of  this  description,  the  fact  of  two 


moheshur 
Sing 


ON    AlTKAl,    i'KOil    THE    EAST    INJjlES.  209 

Commissioners  comiug  to  a   conclusion   not   altogether        i'^^9- 
reconoileable  with  the  prior  decree  of  the  Special  Com-   Maharajah 
inissioners,  is  not  a   sufficient   ground,  after  the  expi 
ration  of  so  many  years,  for  the  granting  a  review. 

The  only  other  reasons  to  be  extracted  from  this  coviiRNMEsx. 
petition  for  a  review  are  an  impeachment  of  the 
grounds  of  the  judgment  of  the  8th  of  March^  1842, 
with  which  the  parties  must  have  been  cognizant  at 
the  time,  and,  therefore,  would  be  no  excuse  for 
delay ;  and  a  reference  to  certain  proceedings  had 
in  the  Foujdary  Court.  We  are  somewhat  surprised 
that  this  last  circumstance  should  have  been  intro- 
duced as  a  reason  for  a  review ;  for  we  apprehend  that 
the  jurisdiction  of  that  Court  is  confined  to  cases  of 
possession,  and  that  it  is  beyond  their  province  to  in- 
quire into  and  ascertain  the  titles  to  landed   property. 

We  derive  no  light  from  the  decision  of  the  Com- 
missioner allowing  this  review ;  no  further  reason 
is  assigned.  Upon  a  consideration  of  all  these  pro- 
ceedings, we  have  come  to  the  conclusion  that,  in 
granting  this  review,  the  reasons  assigned  are  wholly 
insufficient ;  that  the  requisites  of  the  Regulations 
liave  not  been  complied  with ;  that  no  just  and  rea- 
sonable cause  has  been  shown  for  the  delay  in  pre- 
senting the  petition  ;  and  that  that  petition  does  not 
state  any  circumstances  which,  in  justice,  require  the 
granting  the  review.  It  necessarily  follows  that  if  the 
review  was  granted  without  due  regard  to  the  Regula- 
tions governing  such  proceedings,  it,  and  all  that  has 
been  done  under  it,  must  fall  to  the  ground.  We 
shall,  therefore,  humbly  advise  Her  Majesty  to  reverse 
the  decree  of  the  8th  of  June^  1848,  and  to  affirm  the 
decree  of  the  8th  of  March,  1842 ;  and,  further,  as 
imperatively  required    by    justice,    to    condemn  the 
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isc>9.        Goverameut  iu  all  the  costs  incurred  both  in  the  Courts 
MsHAKAjAn  below  and   upon   the   appeal,  ia  all   the  proceedings 
^^fyo'"''    ^ince  the  8th  of  March,  1842. 

We  believe  that  a   decree   of   this   tenor  will  be  in 
strict  conformity  with  the  Eeo:ulations  which  have  the 


Thk  Bexgal 

Government. 


force  of  law  in  India,  and,  at  the  same  time,  may 
contribute  to  ensure  a  just  confidence  that  these 
special  jurisdictions,  which  in  some  degree  displace 
the  ordinary  Tribunals  of  the  country,  will  carefully 
observe  those  rules  which  have  been  prescribed  to 
regulate  their  proceedings ;  rules  which  have  been 
wisely  introduced  to  guard  against  the  possible  abuse 
of  authority,  and  a  departure  from  which  would  be 
likely  to  produce  distrust,  and  to  defeat  the  principal 
objects  of  their  institution. 
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^AHAEAJAH  Hetnarain  Sing     -         -      Appellant^ 

AXD 

Baboo  Modxaraix  Sing  -         -         =     Respondent* 

On  ap>peal  from  the  Sudder  Dewanny  Adaivlut  of 
Calcutta, 

JLHIS  appeal  arose  out  of   a    suit   brought    by   the  nth  &  isth 
AppeUaut  against  the  Kespondent,    iu   the  Court  of        jJ?J' 

the    Principal  Sudder  Ameen    of  ZUlah  Behar.     The 

object    of   the    suit   was  to   set  aside    and   cancel    on  partition  of  a 
the  ground  of   fraud  and  deceit,  a  deed  of   partition  j^^"""^«'*y 
executed   in  December^  1840,  by   the  Appellant  and  brothers, 
Eespondent,    to    give    effect    to    a    compromise    and  eST^soL- 
adjustment    of   family   disputes,  and  to  set  aside  an  "'^'"'J^ ''^^^d 
agreement  for  a   divisitni    ot    the  family   estate,   in-  rangementto 
eluding  an  apportionment  and  division  of  estates  at  liSo-ation 

Patna.  previously 

entored    into 

The  circumstances  under  which  the   suit  arose  were  by  their 

p  n  fothor,  and 

as  loiioWS  : for  a  division 

The  parties  were  brothers,  the  Appellant   being  the  eltSes^T'^^ 
eldest,  and  the  Respondent  the  youngest,  son  of  Ma-  beld. 
harajah  Mitterjeet  Sing^   the  late   Zemindar^  who   was  can  only  be 

jt-r-.  -.rT  PI         T    T   ■  1    y  86*  aside  upon 

*  Present :   Members  oi   the  Judicial   Committee, — The  Eight   strong-  evi- 

Hon.  The  Lord  Justice  Knight  Bruce,  the  Eight  Hon.  Sir  Edward   flence,  either 

Eyan,  the  Eight  lion.  The  Lord   Justice  Tm-ner,  and  the  Eight   °nequaHtv,' 

Hon.  Sir  John  Taylor  Coleridge.  undue  influ- 

Assessor, — Tho  Eight  Hon.  ?iir  LaTrroncp  Peel.  ^"*-'^  coercion 

or  fraud. 
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j^659.       seised   of  the   entire    Zenindary,     Family  dissensiona 
MAHARA.rAH  haviiig   ansGU  duriug   tlie  lifetime  of   Mitterjeet  Sinr/. 

Hfc:TNARAl>-  .      .  ,.  •        .-.      J       ^  1  ' 

Sixo  cei-Lam  proceedmi^s  were  instituted,  and  ou  an  appeal 
M  ^i  r.  ^^  ^^^  Sadder  Dewamv/  Ad'uvlut,  in  a  suit  in  which 
MoDNARAix  Mitterjeet  Sing  and  the  A})pellant  and  llospondent 
were  parties,  a  compromise  was  entered  into,  and  a 
Rmanamah  and  Ikrnrnamah^  dated  the  7th  of  February^ 
1824,  was  filed  by  Mitterjeet  Sing^  which  instrument 
was  to  the  effect,  that  the  real  and  personal  estates 
held  by  him,  after  his  death,  was  to  be  divided  be- 
tween the  Appellant  and  the  Respondent,  The 
former  was  to  take  a  nine  annas  share,  and  the  latter  a 
seven  anmis  share.  Partition  deeds  of  the  same  tenor 
were  also  filed,  and  on  the  4th  of  March,  1824,  the 
Siidder  Court  decreed,  that  the  parties  should  act  up 
to  the  terms  entered  by  them  in  the  above-mentioned 
instruments.  3Iitterjeet  Sing  died  on  the  3rd  of 
October,  1840,  when  disputes  immediately  arose 
between  the  Appellant  and  the  Respondent  as  to 
their  respective  portions  of  the  estate  of  the  late 
Mitterjeet  Sing.  The  Revenue  Commissioner  of  the 
Patna  District  having  heard  of  the  dissensions,  re- 
commended both  parties  to  settle  their  disputes  by  an 
amicable  arrangement,  which  w^as  agreed  to  on  the 
24th  of  December,  1840,  and  accordingly,  on  the 
30th  of  that  month,  a  deed  of  partition  of  the  Zemin- 
darg.,  as  well  also  another  deed  of  partition  of  some 
house  property  of  the  late  Mitterjeet  Sing,  were  exe- 
cuted by  both  parties  in  accordance  with  the  terms 
of  the  original  compromise.  This  latter  deed  was, 
however,  not  in  dispute. 

The  Appellant  at  first  was  satisfied  with  the  parti- 
•  tion,  but  soon  afterwards  impugned  the   whole  trans- 
action, on  the  ground,  that  fraud  had  been  practised 
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upon  liitn  in  the  division  of  the  estate  ;  and  after  pi'o-       ^^^ 
cGcdin^-s  before  the  Collector  of  the  District  in  which  Maharajah 

°  .,.,...,,00     IIetnauain 

the  estate  was  situate,  and  objecting  to  the  transter  ot         sing 
names,  he  brought  the  present  suit  in  the  Zillah  Court       ^^^^^^ 
of  Bchar^  on  the  3rd  of  Augnsr,  1849,  against  the  Re-    Modnajiain 
spondent,  to  set  aside  the  partition  of  the  Zemimltrjj, 
alleging  in  the  plaint  that  gross  fraud  had  been  prac- 
tised upon  him  in  the  division  of  the  property,  and  in 
preparing  the  partition  deed,  and  also  upon  the  grounds 
of  inequality,  concealment  and   fraud,    and    insisting  • 

that  the  deed  of  partition  was  on   those  grounds  frau- 
dulent   and  void.     The   answer   of   the   Respondent 
stated,  that  the  claim  of  the  Appellant  was  unfounded, 
and  set  forth  facts  showing  that  the  amicable  adjust- 
ment and  settlement,  through  the  friendly  interven- 
tion of  the  Commissioner,  was   consented  to  by  both 
parties  with  a  full   knowledge   of  all  the  facts  ;  and 
further  stating  that  the  deeds  and  instruments  were 
all  executed  in  the  presence   of  the  Commissioner  and 
other  witnesses,  and  were  to  be  considered  as  part   of 
one  and  the  same  transaction.     The    answer  also  set 
forth  subsequent  acts  of  the  Appellant,  which  it  was 
insisted  operated  as  a  confirmation   of   the  partition. 
Witnesses  were  examined    by  the    Appellant.     The 
evidence  in  support  of  the  Appellant's  allegations  was 
weak  and  unsatisfactory.     Three   of   these  witnesses 
were  examined  as  to  the  alleged  excess  of  the  number 
of  the  villages,    and  the    amount    of  produce    of   the 
entire  Zemindarjj^  but  without  proving   any   fraud   or 
deceit  on  the  part  of  the  Respondent,  or  that  the  divi- 
sion and  apportionment  in  the  deed  was  different  from 
that  agreed  to  by  the  parties.     Other  witnesses    were 
examined  as  to  the   Appellant   having    been   ill    pre- 
viously to  the  execution  of  the  deed  of   partition,  but 
Yuh.  vn.  J^^  1 


31*f  cast:?;  in  the  priyy  rorNfii 

]S.>9.        witlioiit  proving  anything  to  lead  to  aninfcionce  even 
^Fahakajah  tliat  lie  was  not  perfectly  sound  in   mind   and  under- 

^SiNG*^'''  standing,  or  that  he  was  otherwise  than   iuUy  capable 

*'•  of  protecting  his  own    interest  when  he    personally 

Mob.vAKAiN  attended    before  tlie  Commissioner,     and    took    part 

'"^^*"''       in  the    adju>tinent  and    settlement  of    the    disputes 
between  him  and  the  Eespondent,  or  when  he  exe- 
cuted the  deed  of  partition.     lie   did    not  examine 
any  of  the  subscribing  witnessess  to  the  deed,    or   his 
•  fk?vcms,  or  servants,  who  Avere  engaged  on  his   behalf 

in  the  examination  of  the  Zcmindary  books  and  papers 
in  preparing  the  list  of  the  villages    and   the   draft  of 
the  deed  of  partition,  or  any    one  who    was   privy  to 
the  division  and  apportionment  of  the  villages  or  the 
principle  and  agTcemeut  on  which  such  division  was 
based  and  intended  to  be  carried  out  by  the  parties  to 
the  deed.     The  fact  of  the  due  execution  of  the  deed 
of  partition  and  other  cotcmporancous  deeds,  and  that 
the  Appellant  was  of  sound  mind  at  the  time  of  execu- 
tion, as  also  the  participation  of  the    Appellant  and 
his  agents  in  all  the  proceedings,  was  established  b-y 
the  evidence  of  the  Eespondent's  witnesses. 
V    On  the  Tih  of  June,  1847,  ]\[r.  William  St.  Quintiii, 
the  additional  Judge  of  the  Civil  Court  of  ZilluJi  Behar, 
before  whom  the  case  came,  considered  the  deed  valid 
and  binding  in  every  respect,    and  passed   a  decree  in 
the  Eespondent's  favour,    dismissing   the   Appellant's 
claim  with  costs.     The    material   part   of   his    decree 
was  as  follows  : — ''  The  objections  now  raised  by  the 
Plaintiff  to  the  deed  in  question,  are^  first,  that  he  was 
deceived  by  the  Defendant  as  to  the  real    income   aixl 
extent  of  the  property  under  division  ;  second,  that  the 
deed  was  exacted  from  him  by  the  threats   and  undue 
haste  of  the  Commissioner  ;  and,    lastly,  that    at    the 
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t/luio  \vlioii  he  signed  the  deed   ho" was  too  ill  to  know  ^^^ 

what  he  was  about.     It  is  iu  evidence  that  the  details  Mahahajah 

of  this  division  of  the  property  were  drawn  up  by  the  'sinq' 

agents  of  both  parties,  so  that^the'^allegatiou  of  decep-  jj^^jjoo 

tion  on  the  part  of  the  Defendant  is  untenable.  Besides,    Modxarmm 

.      .  Sing 

i-f  deception  was  practised,  the  Plaintiff  ought  to  have 

discovered  it  during  the    time  the  affair  was  under 
negotiation,  and  bef'ore  his  seal  and  signature  to  a  deed 
so  complete  in  its  legality  as  the  one  under  review. 
The    only  threat  on    the    part  of    the  Commissioner 
which  appears  in    the  proceedings    in  the   Fcncanah 
dated  the  21th  of  December^  1810,  in  which  the  Com- 
missioner   threatens    a    line    of    lis.   10,000    on    tho 
Plaintiff  if  he  did    not    refrain  from  disturbing*  the 
public  peace  of  the  Raj,     The  Commissioner  obtained 
the  consent  of  the  brothers  to  an  amicable  adjustment 
on  the  21th  of  December^  and  the  deed '  of  ^  adjustment 
was  signed  on  the  3Gtli  of  that  month.  The  allegations 
of  threats  and  undue  haste   on  the  part   of   the  Com- 
missioner is,  therefore,  untenable.      Besides,   on  the 
ord  of  Jfarch,    1811,  the  Plaintiff  addresses  to  the 
"Commissioner  his  thanks  for  a  Khelut  and  other  titular 
distinctions    about    to    be    conferred   on  him  by  the 
Government,  and  takes  tlic  same  opportunity  to  thank 
him  for  his  amicable  adjustment  of   the  dispute  be- 
tween him  and   his   brother,  and  to  report  that  he  has 
possession  of  his  property  in  virtue  of  the  deed  of  par- 
tition, having,  between  the   date  of  his  address  to  the 
Commissioner  and  the  date  of  the    deed  of  partition, 
brought  to  the  notice  of  the  Collector  the  frauds  that 
had  been  practised  upon  him  at  the  time  of  the  division 
-of  the  Raj.     It  is  proved  beyond  doubt  that  at  the  time 
the  Plaintiff  signed  this  deed  he  was  of  sound  mind  and 
body.     On  the  same  da,y  a  second   deed   of   partition 
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1850.       -y^^as  drawn  out  in  the'same  legal  form,  to    divide   the 

Maharajah  houses  left  by  the  late  Maharajah  ;  and  to  this  deed  no 

^'siNG^'"'  objection  is  urged  by  the  Plaintiff." 

^  '^'^  The  Appellant  appealed   from    that   decree    to   the 

Baboo        0777^  / 

MoDNARAiN  buckler  Dewanny  Adaivlut,   in    which   Court   he  again 

fci-NG.  urged  and 'relicd_  upon  in  support  of  the  appeal  the 
allegation  of  the^undue  haste  in  which  the  deed  of 
partition  had  been  drawn  up,  and  the  imperfect 
manner  in  which,  in  consequence  thereof,  the  divi- 
sion of  the  property  had  been  affected. 

The  appeal  was  finally  heard  in  the  Sudder  Bcioanmj 
Adaivlut  on  the  24th  of  April,  1848,  before  Robert 
Ilaldane  Rattray,  Esq.,  one  of  the  Judges  of  that 
Court,  when  that  Judge  affirmed  the  decree  of  the 
Zillah  Court  of  Bchar  with  costs. 

The  present  appeal  was  from  that  decree. 

The  case  of  the  Appellant  was,  that  the  deed  of 
partition^of  the^  Zemiadary  did  not  carry  out  the 
arrangement  of  the  7th  oi  February,  1824  ;  that  even 
supposing  the  proof  of  intentional  fraud  to  fail,  he  sub- 
mitted that  the  errors  in  the  deed  were  so  gross  and' so 
manifestly  unjust  in  their  operation  upon  his  interest 
that  it  could  not  be  upheld  in  a  Court  of  Equity. 
The  Appellant  also  urged  that  he  was  deceived  as  to 
the  real  value  of  the  estates  comprised  in  the  division  ; 
that  the  matter  had  been  concluded  with  undue  preci- 
pitation, and  that  he  was  coerced  by  the  threats  of  the 
Commissioner  at  a  time  when  he  was  too  ill  to  know 
what  he  was  about,  and  to  notice  tho  fraud  which  was 
practised  by  the  Respondent. 

The  Respondent,  on  the  other  hand,  insisted  that 
the  Appellant  had  failed  to  prove  the  existence  of  any 
such  grounds  of  objection.     That,  notwithstanding  the 
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burthen  of  proving  such  charges  hiy  on  the  Appellant,         i^^^^- 
the  liespoudent  had  proved  that  the  settlement  was  MAHAUAJAir 
made  bond  fide^  by  and  with  the  fall  knowledge  and       '^^sSg'^^'' 
active  co-operation  of  the  Appellant,  and  that  the  deed  ^• 

..  ■,-,  1111  '1  JjABOO 

of  partition,  as  well  as  the  other  deed  respecting  the    Modxarain 

houses,  were  prepared  by  the  agents  of  both  parties        ''^'''°' 

acting  together,  and  were  deliberately  executed  by  the 

Appellant  with  a  full  knowledge   of  their  contents. 

Moreover,  he  insisted  that   the  Appellant  had  shown 

by  his  subsequent  conduct  and  acts  that  he  acquiesced 

in  the  deed  and  in   the  division  and  partition  of  the 

estate,  and  that  he  had  so  dealt  with  different  portions 

of  the  property  held  by  him  under  those  deeds  as  now 

to  prevent  him  putting  the  Respondent  in  the  same 

position  with  respect  to   such  property   as   he  would 

have  been  in  if  the  deeds  had  not  been  executed  ;  and 

lastly,  he  insisted  that  the  provisions  of  the  deed  of 

partition  excluded  a  new  division,  Ben.  Eeg.  XIX.  of 

18U. 

Mr.  R.  Palmer,  Q.  C,  and  Mr.  IF.  Field,  argued 
the  case  for  the  Appellant ;  and 

Sir  Hugh   Cairns,  Q.  C,   and  Mr.   Lciili,  fur  the 
Eespondent. 

Their  Lordships'  judgment  was  delivered  by 
The  Lord  Justice  Knight  Beuce. 

This   is   an  appeal  from  a  decision  of  the  Sadder    2Zy^  June, 
Dewannij   Adawlut  at   Calcutta,  confirming  a  decision        i^^^- 
of  the  Zillah  Court  of    Beliar,  by  which  the  Appel- 
lant's .suit  was  dismissed  with   costs.     That  suit  was 
instituted   to  set  aside  a  deed  of  partition,  which  had 
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1809.        bccu  executed  by   the  Appellant,  and  his  brother  the 
Mararajati  Respondent,  and  which  partition  was,  as  to  the  shares 

llETXARAiN  Q^  ^1^^  brothers,  based   on  a  soIimamaL  or  instrument 
V.  of  cnmproniisc  of   suit,  ratified  by  the   decree  of   the 

MoBNAUAix  >^ud(ler  Court.  This  compromise  was  entered  into  in 
feiNo.  ^  g^^^  ^^  which  the  Appelkmt  was  the  PUiintiff,  and 
his  father,  Maharajah  Mitterjeet  Sinj,  and  the  Appel- 
hmt's  younger  brother,  3Iodnarain  Siiiff^  were  the 
Defendants.  That  suit  involved  serious  and  important 
questions  of  difficulty  concerning  the  partibility  of 
and  succession  to  the  estates  and  property  of  the 
father,  held  by  him  in  connection  with  his  Raj,  and 
his  power  of  disposing  of  any  part  thereof  by  aliena- 
tion in  his  lifetime.  It  involved  also  the  validity  of  a 
donation  by  him  to  his  son,  Modrnwain  Sint/,  and  a 
further  question  whether  the  Plaintiff  had  forfeited 
kis  inheritance  by  disgraceful  conduct  involving  a 
loss  of  caste. 

The  Appellant  had  succeeded  in  the  inferior  Court, 
and  from  the  decision  of  that  Court  the  JIaharajah 
had  appealed.  In  the  course  of  the  suit,  criminations 
had  been  mutually  made  by  the  father  and  the  son, 
and  the  litigation,  had  it  proceeded,  would  probably 
have  caused  to  the  family  much  pecuniary  loss  and 
some  disgrace.  Ey  the  compromise,  a  family  arrange- 
ment was  effected,  by  which  the  father  agreed  to  pay 
certain  allowances  to  his  sons  respectively  during  his 
life,  and  they  confirmed  certain  gifts  of  the  father ;  he 
agreed  to  dismiss  his  appeal,  and  the  sons  agreed  that 
Hetnaraiii  Suifj  should,  after  their  father's  death,  divide 
the  ancestral  as  well  as  other  property  between  himself 
and  Modnaram  Sinj,  in  the  proportion  of  nine  to  seven 
annas,  the  elder  son  taking  the  larger  share.  The 
Court  acted  on  this  instrument,  dismissed   the  appeal, 
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ordered  the  costs  of  the  Vakeels  to  be  paid  out  of  a        '8j9. 
moiety    of   the    deposit,     and    the    other   moiety    to  'SIaumiajah 
be  returned  to  the  father,    tog^ether  Avitli  the   stamp-    "^^'^g^^'^"^^*^ 
money  on  the  institution  of  the  appeal.     The  partible  v. 

nature  of  this  estate,  divisible  in  these  proportions,  Modnarain 
stood,  therefore,  between  these  brothers  on  the  footing  ^^^^' 
of  this  compromise  only.  The  instrument  of  com- 
proniise,  though  termed  by  Hetnara'm  Sing  one  of  par- 
tition, contained  no  express  provision  for  a  partition  ; 
but  that  power  flowed  from  the  relation  of  joint  owner- 
sliip  in  Avhich  they  had  agi-eed  to  stand. 

After  their  father's  death,  the  sons  acquiesced  in 
the  instrument  of  compromise.  It  is  immaterial  to 
consider  whether  either  could  have  disputed  it,  and 
•whether  anything  had  intermediately  been  done  which 
entitled  either,  according  to  the  law  as  administered  in 
the  native  C/Ourts,  to  recede  from  it.  The  disputes  and 
litigation  which  subsequently  ensued  turned  upon 
matters  consistent  with  such  acquiescence ;  each 
claimed  the  share  of  the  estate  which  the  compromise 
secured  them,  and  these  proportions  bad  no  other 
foundatic'U. 

The  partition  which  took  place,  and  which  the  suit 
of  the  Appellant  seeks  wholly  to  annul  and  set  aside, 
Avas,  in  consequence  of  fresh  disputes  between  the 
})rothers,  arising  from  their  unfriendly  feeling  to  each 
other,  and  their  mixed  enjoyment  of  the  estate  under 
suf'li  estrangement,  suggested  by  Mr.  Ilavenshmv,  the 
licvenue  Commissioner  for  the  District  where  the 
property  was  situate.  It  was  a  measure  substantially 
in  furtherance  of  the  instrument  of  compromise. 
From  tlie  evidence  of  the  respectable  and  wholly  un- 
impeached  Avitnesses  who  took  part  in  the  preparation 
of  the  partition  deed  under  the  direction  of  the  Com- 
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1SG9.        missioncr,  and,  to  some  extent,  nnder  his  own  supor- 
Maharajah  intendence,  it  apj^ears  to  their  Lordships  that  the  par- 
^^Vi^a^^^  tition  was  prepared  and  settled  with  care  and  delibera- 
'"'  tion,  without  haste  or  precipitancy,  and  was  executed 

MoDNARAix  by  the  brothers  openly  and  publicly,  without  restraint 
or  coercion,  and  with  full  opportunity  for  inquiry  ;  and 
on  the  part  of  both,  with  presumable  competent  know- 
ledge, a  presumption  which  is  not  rebutted. 

The  Appellant,  in  excuse  of  his  own  apparent 
negligence,  (supposing  his  case  to  be  as  he  states  it,) 
alleges  that  he  was  sick  at  the  time  and  incapable 
of  attending  to  business ;  but  his  own  temporary 
incapacity  would  not  have  extended  to  his  compe- 
tent agents  and  assistants  in  the  work ;  and  his  own 
witnesses  do  not  represent  him  as  wholly  incapable 
of  acting  in  matters  of  business  during  this  time, 
but,  on  the  contrary,  as  occasionally  taking  part  in 
the  transaction  of  them.  The  alleged  haste  and 
precipitancy  of  the  settlement,  another  explanatory 
cause  which  he  alleges  as  conducive  to  the  success  of 
the  deceit  which  he  alleges  to  have  been  practised 
against  him,  is  also  disproved,  in  their  Lordships' 
opinion,  by  the  evidence  as  to  the  factum  of  the 
deed  ;  and  the  alleged  force  upon  him,  which  is  said 
by  him  to  have  proceeded  from  the  Commissioner, 
is  altogether  without  proof.  That  the  wishes  and 
influence  of  the  Commissioner  may  have  operated 
upon  the  mind  of  the  Appellant  so  as  to  induce  him 
to  join  in  the  partition  which  the  Commissioner 
applied  himself  to  effect,  is  very  probable  ;  and  that 
species  of  influence  a  dissatisfied  party  may  readily 
transmute  iu  his  own  mind  into  pressure  and  coer- 
cion. But  their  Lordships  can  find  no  evidence  in 
the  case  of  anything  amounting  to  force  or  coercion 
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of  the  Appellant  ;  aud  the  letter   of  the   Commiseioner        ^^^'*^- 

to  the   Appelhiut,  on   which  so   much  stress  was    hiid  "N[\harajah 

by  Mr.    Palmer   in    his    reply,    seems  to    their   Lord-      '^sinq  ^  ' 

ships  to  bear   really  the    meaninfr  which  the    (Jounsel  *'• 

«        ,  1  •         ?  •  Baboo 

for  the  Respondent  gave  to  it.     it   contains  matter  of   Modnahaik 

suggestion  ;  and   the  allusion  to  the  Rs.    10,000,  is  an         ^'''*"*" 

allusion  to   a   species  of    recognizance  not   unkowu  in 

similar    transactions,    whereby     a     landed   proprietor 

engages  for  the   peace  and  good  order  of  his   Zemin- 

davjj.     If,  then,  there  really  were  any  gross  inequality 

in  the  partition,  aud,    as  it   is  said,    the  7  anna  sharer 

really  got   in  point  of   profit    that   which   the    9  anna 

sharer  should   have  received,  so   that   their  positions 

were  in  a  manner  inverted,  their   Lordships  would  in 

this  case,  under  all  the   circumstances   in  proof  of  the 

partici})ation    iu    the    transaction    of    the    Appellant's 

own  competent  agents,  be  unable  to  ascribe  the  failure 

to  negligence  or  mistake. 

Corruption  of  such  agents  would  be  the  more 
probable  solution.  But  the  case  is  abandoned  on 
the  ground  of  fraud ;  and  the  same  weakness,  indirect- 
ness, and  argumentativeness  of  the  evidence,  which 
displaces  that  ground  of  charge,  applies  equally,  if 
not  in  greater  degree,  to  the  ground  of  mistake,  which 
can  have  no  foundation,  if  the  ine(|Uality  of  value  be 
not  established.  Is  ow,  if  this  inequality  really  existed 
to  any  such  extent  as  would  have  vitiated  the  partition, 
it  is  difficult  for  their  Lordships  to  conceive  that 
stronger  and  more  direct  proof  of  it  could  not  have 
been  given  by  the  Appellant.  He  must  have  known, 
and  have  had  the  means  of  proving,  his  actual 
receipts  soon  after  the  partition  ;.  the  actual  value 
was  capable  of  direct  proof,  yet  he  oifered  noue  of 
that  character. 

voL."yii.  0  1 
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1859.  The  Courts   in    Intlia   are   vary    particular   in   re- 

Maharajah  quiring    the    strictest   proof   when    a    deed   prepared 
^SiNG^^^  and  executed  as  this  has  been,  especially  where   it  is 
''•  one  in  furtherance  of  a  compromise  of  suit,   is   sought 

MoDNARAiN  to  be  set  aside  :  a  precaution  which  should  never 
^^^'  be  relaxed,  where  the  spirit  of  litigation  has  so  little 
cheek,  and  so  much  wider  means  of  mischief,  than 
it  has  here.  It  appears,  therefore,  to  their  Lordships 
that  the  Courts  below  rightly  dismissed  the  suit, 
and  that  it  would  be  of  dangerous  consequence  to 
allow  a  deed  of  this  nature  to  be  impeached  on 
evidence  no  stronger  than  that  which  this  case  pre- 
sents. 

The  view  which  their  Lordships  have  taken  of 
the  evidence  as  to  value,  renders  it  unnecessrry  for 
them  to  express  any  opinion  on  the  other  parts 
of  the  case.  They  have  no  hesitation  in  recom- 
mending to  Her  Majesty  to  dismiss  this  appeal,  with 
costs. 
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A 


Praxnath  Roy  Chowdry         -         -     Ajypellcmty 

AND 

RooKEA   Begum,  Sveo  Am.vn  Ally,  j  ^^^^    ^^^^,^,^^^_,. 
and   Ram    Rutton  Rae        -         -  j        ^ 

On  appeal  from   the  Sudder  Deivannij  Adatolut  at    Cal- 
cutta. 

JLhIS  suit  was   brought  to    obtain    possession  of  a  7t.ii.5c8thJuiy, 
dwelling-house,  land  and   premises,  which   had    been       J^^ 

A  Bije-hil- 
*  Present  :   Members  of  the  Judicial   Committee,— Tha  Eight  ^iiff(^,orKut- 
Hon.  Lord  Kingsdown,    the  Eight  Hon.  Sir  Edward  Eyan,  and  (mort^asreor 
the  Eight   Hon    Sir  John  Taylor  Coleridge,  conditional 

Assessor, — The  Eight  Hon,  Sir  Lawrence  Peel.  sale),  is  re- 

°  deemable  like 

an  ordinary 
mortgage,  and  is  subject  to  foi'eclosnre. 

"When  a  mortgagee  seeks  to  foreclose,  hemust'effeetthatobject  accord- 
ing to  the  mode  prescribed  by  J?p??.  Eegs.  III.  of  1793,  sec.  14  ;  II.  of 
1803,  sec.  3  ;  and  XVII.  of  1806,  sees.  7  &  8. 

The  pendency  of  litigation  as  to  the  o'Miership  of  the  equity  of  re- 
demption, between  the  heirs  of  the  mortgagor  and  a  party  claiming  as- 
purchaser,  is  a  "  good  and  sufficient  cause"  within  the  exception  to. 
the  operation  of  the  Be)i.  Reg.  of  limitation,  III.  of  1793,  sec.  14,  whj^  a 
mortgagee  should  not  have  instituted  proceedings  for  foreclosure,  within 
twelve  years,  the  time  prescribed  by  that  Regulation. 

The  service  of  notice  of  foreclosure  on  the  occupant  of  the  mortgaged 
property  (a  party  who  claimed  as  purchaser  from  the  moi'tgagor,  but 
who  had  not  established  his  title),  does  not  estop  the  mortgagee  from 
disputing  the  occupant's  title  to  redeem  the  mortgaged  premises. 

Payment  into  Coiu't  of  the  mortgage -money  bj'  the  occupant  of  the 
mortgaged  property,  accompanied  with  a  protest  and,  a.  threat  of  legal 
proceedings  to  recover  the  amount  paid  into  Court,  is  not  a  good  tender, 
ox  such  a  tender  as  is  contemplated  by  the  Ben.  Reg,  XVII.  of  1806, 
Sees.  7  &  8. 

Section  7  oi  Ben.  Reg.  XVII.  of  1806,  provides  for  the  equitable  right 
of  redemption  '  •  to  the  mortgagor  and  the  owner  of  such  jiropeilj'-,  or  his 
legal  representative."  "Whether  a  tender  of  the  mortgage  money  ard 
interest  by  a  stranger,  though  in  possession  of  the  morgaged  i)roiDerty,. 
is  a  good  tender.     Qucrce  '.^ 

When  a  case  is  brought  by  appeal  before  the  Sadder  Dp ivanny  Court, 
the  whole  cause  is  before  that  Court,  although  the  appeal  is  limited  to 
a  single  issue.     A  cross  appeal  is  nut  necessary. 
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1859.        foreclosed  by  the  Appellant    in  giving    eficet    to   two 

['n^NXATH    deeds  of  conditional  sale  and  mortgage,   called   deeds 

Ho\\nB\  ^£  Bi/e-bil-wufFa^  or  Kut-kubala.     The  principal  qiies- 

RooKEA      tion  raised  was,  whether  the  suit  was   barred  by    the 

6Qd  others.    Eegulatious  of  limitation  III.    of  17:'3,    sec.  14,    and 

II.  of  1805,  sec.  3,  cl.  3  &  4.     The  Sudder  C;ourt  held, 

that  as  there  had  been  twelve  years'  possession  by  one 

of  the  Ee.'^pondents,  Ram  Rutton  Rae,   the    suit  of  the 

Appellant  was  barred. 

The  suit  arose  under  these  circumstances  :— - 
Meer  Sydoo  and  Noor  Jehan  his  neJiuhee  wife,  were^ 
in  1825,  in  the  possession  and  enjoyment  of  a  house 
and  land,  part  of  the  premises  in  question,  situate  in 
the  village  of  Cossipore,  in  the  suburbs  of  Calcutta^ 
wndi'T  a  poftah  made  out  in  the  sole  name  of  Xoor 
Jehan. 

On  23rd  of  March,  1825,  Meer  Si/doo  and  A^oor 
Jehan  jointly  borrowed  of  the  Appellant  the  sum 
of  S.  Rs.  4.001,  in  ca.sh,  and  at  the  last-mentioned 
date  jointh^  executed  and  delivered  to  him  a  Kui- 
kubala  or  Bye-hil-wuffa  (deed  of  conditional  sale) 
in  the  following  form  : — "To  the  high  in  clignitv, 
Bahoo  Prannath  Chowdrif.  This  mortgage  deed, 
or  Kut-kuhala,  of  the  land  and  garden  house,  held 
under  a  Khirajce-pottah  (rent  lease),  is  executed 
in  the  year  1231,  by  Meer  Sydoo  and  Behee  Noor 
Jehnn,  nekahee  wife  of  the  said  Meer,  inhabitants  of 
Cossipore.  In  the  village  of  Cossipore  within  the 
jurisdiction  of  Dihee.^  Pimehamiograrn,  is  our  dwell- 
ing-house, with  the  garden  measuring  14  beegahs 
and  7  cottahs  of  land,  the  annual  rent  of  which 
is  Rs.  38.  lOu.  18g.  Having  mortgaged  the  said 
garden  house  and  jtimma  lands,  with  the  appurte- 
nances, to  YOU,  we  have  received  Rs.  4,001,  as  a  loan 
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through    liamchunch'i-  IJose,  of    Co.ssipore^  on  which  we        1869.^ 
•will  pay   interest  at  one  rupee  per   mensem  ;  the  term     rii*NNAiiT 
of  paN'inent  of   the   money   is   three   years,  irom    the  », 

date  of  the  deed  of  mortgage,  that  is,  up  to  11  Cheijt^  ^}ivrJ'ti 
1234.  We  sliall  pay  the  whole  of  the  money  with  in-  and  others. 
terest  at  once  within  this  term.  If  we  do  not  pay  the 
monej'  with  interest  at  once  within  the  term,  the  sale  of 
the  said  land,  with  the  appurtenances,  will  become  ab- 
solute on  the  day  after  the  expiration  of  the  term  for  the 
said  amount,  as  consideration  money,  and  you  being 
in  possession  of  the  said  land  after  the  expiration  of 
tlu;  term,  and  having  obtained  a  potlah  in  your  own 
name,  shall,  with  your  descendents,  enjoy  the  pro- 
ceeds by  paying  the  Government  Revenue.  The  riglit 
of  alienating  the  said  lands,  either  by  gift  or  sale, 
will  rest  with  you  ;  we  shall  have  no  claim  or  objec- 
tion. Any  deed  of  payment  of  money  produced  by 
us,  other  than  that  of  redemption' of  mortgage,  by 
repayment  of  the  money  at  once,  is  null  ;  and  if  the 
money  should  have  to  be  paid  by  the  sale  or  mortgage 
of  the  said  land,  it  will  be  sold  to  you  at  a  reasonable 
rate,  or  mortgaged,  if  it  will  have  to  be  mortgaged. 
If  we  sell  or  mortgage  to  anybody  else,  it  will  be  null 
and  void.  Wo  or  our  heirs  shall  never  raise  any 
objections  in  violation  of  these  terms  ;  and  should  we 
do  so,  they  will  be  false  and  null.  Having  received 
the  said  amount  of  Rs.  4,001,  ivova  hand  to  hand  in 
ready  money,  we  have  of  our  fi*ee  will  executed  this 
mortgage  deed,  or  Kut-kuhalct.  Bated  the  11th  Chcyt 
of  the  aforesaid  year." 

Some  time  afterwards,  and  on  the  4th  of  Ifa?/,  1825, 
Meer  Sf/cioo  and  Xoor  Jehan  borrowed  a  further  sum 
of  S.  Rs.  1,000,  from  the  Appellant ;  and  at  the  same 
time    respectively     executed  'and    delivered     lu    him 
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1869.  another  Kut-kuhaln.,  to  secure  by  a  like  conditional 
Phannath  sale  of  the  same  dwelling-house,  land  and  premises 
j^owDR^  mentioned  in  the  first  Kut-kuhala^  tlie  repayment  to 
B'.oKEA  jji,^^  Qf  ^1^(3  further  sum  borrowed,  tocjether  with  in- 
and  others,  torest  at  the  same  rate,  and  at  the  same  date  (namely, 
11  CJicfjt.,  120-1),  subject  to  the  like  terms  and  con- 
ditions as  those  respectively  specified  in  the  former 
instrument. 

On  the  25th  of  Mcuj,  1825,  }^Ieer  Si/doo  died, 
leaving  Xoor  Jehan  surviving,  and  also  two  minor 
sons,  Meer  Imdad  All//  and  Meer  Loot/  All//,  who 
were  his  heirs,  and  who  were  born  to  him  by  his 
regular  married  wife,  Jeeaa,Begam.  Meer  Iindid  All/j 
died  in  the  year  1826,  leaving  Farkh-oon  jVissa,  his 
wife,  and  Afcer  Loot/  All//,  his  brother,  joint  heirs, 
him  surviving. 

On  the  3rd  of  Jnl//,  1827,  JVoor  Jehan,  not  being 
able  to  manage  her  property  and  payment  of  her  debts^ 
by  a  deed  appointed  the  Respondent,  Bam  Buttan 
Puie,  her  3Iookhter,  or  attorney,  for  those  purposes. 
Among  other  debts  mentioned  in  the  mookhlernaraeh 
was  the  mortgage  debt  due  to  the  Appellant,  under 
the  above-mentioned  deeds,  whiji  Ram  Rutton  Bae 
was  directed  to  pay  off.  The  Respondent,  Ram  Button 
Bae,  accepted  the  oflrice  of  Mookhter,  and  took  upon 
himself  the  duties  thereof. 

On  the  28th  of  November,  1829,  Lootf  Ally  died, 
leaving  Bookea  Begum,  his  late  father's  sister's 
daughter,  and  Fnrkh-oon  Nissa,  since  deceased,  and 
Koor  Jehan,  his  stepmother,  his  joint  heirs,  him 
surviving.  Afterwards,  on  the  6th  of  Fehruar/j,  1830, 
Noor  Jehan  also  died,  leaving  the  Respondent,  Bookea 
Begum,  her  sole  heir,  without  having  paid  off  by  her- 
self or  through  her  Mookhter  any  part  of  the  principal 
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or  interest  due  to  the  Appellant  under  the  two  Kut-        '■'^•"^n- 

Jcubalas.  Pn^^rH 

RooJcea  Begum  and  Furkh-oon  Nissa  afterwards  exe-  ^^"^  ^^^"'^^'^^^ 
cuted  a  Kubala  in  favour  of  the  Appellant,  acknow-      E'j'Jkea 

BfcGUM 

ledgmg  the  mortgage  debt.  and  otiiers. 

Quarrels  took  place  between  the  respective  heirs 
of  Meer  Sydoo  and  Noor  Jehan,  which  led  to  sum- 
mary proceedings  being  had  under  Ben.  Eeg.  XV.  of 
1824,  before  a  Magistrate,  respecting  the  right  and 
possession  thereof.  Ram  Rutton  Rae  in  these  pro- 
ceedings set  up  two  unregistered  Kubakis,  or  deeds  of 
sale,  alleged  by  him  to  have  been  executed  respec- 
tively by  Noo7'  Jehan  in  his  favour,  on  the  5th  and 
9th  of  Januarii^  1830,  and  claimed  to  be  put  into  pos- 
session as  a  purchaser  for  valuable  consideration,  of 
the  dwelling-house,  land,  and  premises,  together  with 
all  other  lands  and  premises  of  Noor  Jehan.  On  the 
19th  of  May.^  1831,  the  Magistrate  made  an  order, 
awarding  possession  of  the  dwelling-house,  land  and 
premises,  as  well  as  the  other  property,  to  Ram  Ruiton 
Rac^  at  the  same  time  referring  the  other  parties  to 
a  regular  suit  for  the  determination  of  their  respec- 
tive rights. 

Accordingly,  on  the  30th  of  August,  1832,  Rookea 
Begum  and  Furkh-oon  JVissa,  brought  a  suit  against 
Ram  Ration  Rae,  in  the  Provincial  Court  of  Calcutta, 
to  recover  possession  from  him  of  26  becgahs  15 
cottahs  of  land,  dwelling-house,  orchard  and  bazaar, 
which  included  the  dwelling-house,  land  and  pre- 
mises so  conveyed  by  the  two  deeds  of  conditional 
sale  to  the  Appellant.  The  Plaintiffs  claimed  under 
a  hibbanameh,  or  deed  of  gift,  alleged  by  them  to  have 
been  executed  by  Noor  Jehan  in  favour  of  Mcer  Imdad 
Ally  and  Loo  If  Ally. 
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iBj9.  The  all^^^vt'r  o(  Ram  llutton  Rae  in  this  suit,  denied 

l^NXATH    the  validity  of  the  execution  of  the  hibbanameh  set  up 

Kov  CHowDKY  ^^,  ^^^  riaintiffs,  and  stated  that   the  wliole   property 

llouKKA      jn    guit,    was    exclusively    acquired    by    Noor    Jclmn^ 

and  others,    and   that   the  late    Mcer  Sijdoo   had  no   riglit   or  title 

thereto,    having    had    only    the   superintendence  and 

management    thereof    given    to    him    by    the    former 

as    his    nekahee    wife  ;    that    she     in     1S20.    for    the 

liquidation   of  the   claims   of  creditors,    had   sold   to 

him(/irt7?i   Rution   Rae)   the   whole  of   the   property, 

and  having  executed  two  luibalas,  gave  them  to  him, 

and  took   the   entire   amount   of  the   purchase-money 

from  him,  putting  him  in  possession  of  the  property. 

The  Appellant  intervened  as  a  party  to  protect  his 

rights  as   mortgagee,    and  in   his   petition  stated   that 

the   money   secured  had  not   been  paid   to  him  ;   and 

prayed  that  he  might  obtain  his  rights  in  that  suit. 

On  the  8th  of  September,  1836,  the  original  suit  came 
on  for  hearing  in  the  District  ('ourt  of  the  Twenty-four 
'  Pergiinnahs^  when  the  Judge  by  his  decree  declared 
that  the  property  in  litigation  had  been  acquired 
bv  Noor  Jehan,  and  that  Meer  Sydoo  had  no  right  or 
title  to  it,  and  that  the  hibbanameh  was  fabricated  ; 
but  that  even  if  it  were  a  genuine  document,  the  same 
(according  to  the  futiva  of  the  Moulvic  of  the  Court) 
being  an  undefined  gift  was  invalid  by  the  Maho- 
medan  law.  The  Court  moreover  considered  that  the 
two  deeds  called  Kubalas  set  up  by  Ram  Rutton 
Rae,  and  his  possession  under  them,  was  proved, 
and  dismissed  the  suit,  reserving  the  right  of  the 
Appellant  to  bring  a  separate  suit  in  respect  of 
his  two  deeds  of  conditional  sale.  The  Plaintiffs 
appealed  from  that  judgment  to  the  Sadder  Dewanny 
Adawlut.     The    Appellant    again    intervened;    and, 
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on   the2lst   oi  Septemler^    1840,  judgmeut    was  pro-      ^^ 
nounced  in  the    appeal   by  Mr.    Lee    Warner  against    Puannath 
the  hlhbanameh^  on  the  ground  that  it  was   invalid  by    '*"     ^^ 
the   Mahomedan  law ;  and   he   declared   and  decreed     "^^egu^j^ 
that  the    14    heegahs  7    cottahs   of   land   held  under   and  othoia. 
2'>ottah  was   the   exclusive   property   of    Noor  Jehan^ 
and  which  she  had  a  right  to   alienate  ;  and  that  the 
rest  of  the  land  and  preijiises  in  suit   belonged  to   the 
late  Meer  Sijdoo.     The  J  udge    also  declared   that  the 
fraud  and  collusion  of    B(cm  Button   Rae  was   evident 
in  respect  of  the  two  Kuhalas,  alleged  by  him  to  have 
been  executed  in  his  favour  by   Noor  Jehan^    when  he 
was   her  MooJchter^    as  she  was  of  great  age,   and  had 
lived  only  a  few  days  after  the  dates  of   their  alleged 
execution.     As  to  the  Kut-kuhalas   of  the   Appellant, 
the  Judge  declared   them  to   be,  apparently,  just,  but 
that  no  Order  could  be  passed  relative  to  them  further 
than  that  whatever  were  the   Appellant's   rights,  they 
should  not  be  prejudiced  by  that  judgment;  and  that 
whatever   might  be    due  to   him,  he    had  a   right   to 
recover  whether  by  compromise  or  suit* 

The  proceedings  were  then  carried  through  various 
stages,  and  ultimately  appealed  to  the  Privy  Coun- 
cil («),  and  by  a  final  decree  it  was  declared  that 
Ram  Mutton  Rae  having  been  put  by  the  Court  in 
India  in  possession  of  the  property  in  dispute,  and 
the  Eespondents  having  been  directed  to  bring  a  civil 
suit  to  assert  their  claim  in  such  property,  and  having 
brought  this  suit  accordingly,  it  was  incumbent  on  the 
Eespondents  to  prove  some  title  to  the  land  and  pre- 
mises before  Ram  Rutton  Rae  was  calh  d  upon  to  make 
out  his  title  ;  and  their  Lordships  further  declared  that 
it  appeared  that  the  deed  of  possession   set  up  by   the 

(a)  See  4  Mooi'e's  lad.  App.  Cases,  233. 
VOL.  VII.  P   1 
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ih:,9,        Eespoiulonts  iu  favour  of  the  sons  of   Meer  Sf/doo   was 

Pkannath    a  fabricated    deed,  and   tliat  the   Respondents   had  no 

I,"         title,  under  such  deed,  to  such  property   as   belonged 

^Beoum      ^^  -^oor  Jehan  ;  and  their  Lordships  further   declared 

and  others,    that  as  to  the  lands  in  the  name  of  Meer    Ghazee^    the 

then  Respondents  had  shown  no  title    to  such    lauds  ; 

and  their  Lordships   further    declared,  that   as  to   the 

5    hecgahs   and  8    lisiras  iu  the  name  of   Meer  Sydoo, 

they  appeared  to  have'  been  purchased  on   account  of 

Noor     Jehan :  their    T>ordships    were^     therefore,    of 

opinion,    that  the    decree    complained   of  ought  to  be 

reversed,  and  the  possession  restored  to  Ram   Riitton 

Bae,  but  that  it  ought  to  be  declared  that  their  decree 

was  entirely  without  prejudice  to  any    question   as  to 

the  validity  of  the  deeds  under  which   the  Appellant 

claimed,  as  between  him    and   any   persons   claiming 

under  Noor  Jehan, 

The  original  suit  being  then  finally  put  an  end  to, 
the  Appellant  took  steps  to  enforce  his  rights  under 
the  two  deeds  ;  and  being  desirous  of  foreclosing  all 
mortgage  rights  iu  respect  to  the  dwelling-house,  land 
and  premises,  and  of  rendering  the  conditional  sale 
to  him  absolute,  under  the  provisions  of  Ben.  Eeg. 
XVII.  of  1806,  sec.  8,  on  the  9th  J^/;?^,  1848,  he 
instituted  the  necessary  foreclosure  proceedings,  by 
presenting  a  petition  to  the  Judge  of  the  District  of 
the  Twejiiy-ioiiv  Perqiinnak-^;  and,  at  the  same  time, 
filed  in  the  Court  of  that  Judge  the  two  Kict-kuhalas. 

The  Judge  on  receiving  the  petition  on  the  24th 
of  June^  1848,  issued  his  Perivannah^  notifying,  in 
terms  of  the  Regulation,  that  if  the  property  mort- 
gaged to  the  Appellant  was  not  redeemed  in  the 
manner  provided  by  the  7th  section  of  that  Regu- 
lation, within  one  year  from  the  date    of   notification. 
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the  mortgage   would   be    finally   foreclosed,    und   the        ^'^•'^• 

conditional  sale  would  become  conclusive.     The  Per-  Viw^ywii 

zvunnah,  accompanied  by   a  copy  oi  the   petition,  was  '"^   ^I'^^^ij" 

served  by   the  order  of  the  Judge   on  eaclf  of   the  1|ookea 

Ilespondcuts.  '  and  utli>'rs. 

Before  the  expiration  of  the  period  given  for  rc- 
tlemption,  namely,  the  11th  of  Jtiue^  1849,  Baffi  Rtitlon 
Rae  took  upon  himself  to  deposit  in  Court  the  prin- 
cipal and  interest  due  to  the  Appellant,  amounting  to 
Es.  11,426.  14.  2,  The  deposit  was  accompanied  by 
a  petition  from  Ram  RitUon  Rae,  in  the  nature  of  a 
protest  against  the  mortgage  deeds  of  the  Appellant 
being  considered  valid,  and  also  against  his  own 
vc'uutary  payment  and  deposit  thereunder,  and  also 
aguinst  the  validity  of  the  foreclosure  proceedings-.; 
and  the  petition  concluded  with  a  declaration  that  he 
would  institute  a  regular  suit  for  the  recovery  of  the 
sum  of  money  which  he  then  tendered  in  payment  to 
the  Appellant. 

On  the  7th  of  Jul//-)  1849,  the  Appellant  presented 
a  petition,  submitting  two  grounds  for  his  refusal  to 
accept  the  money  deposit'cd  :  first,  that  Ram  Rut  ton 
Rae  had  no  interest  whatever  in  tlie  property  under 
foreclosure,  and,  therefore,  being  a  stranger,  had  no 
right  to  make  the  tender  so  as  to  entitle  him  to  the 
equitable  right  of  redemption  which  was  only  given,  to 
certain  specified  parties  by  the  above  Kegulation  ;  and 
secondly,  even  if  otherwise,  that  the  deposit  being 
accompanied  by  tho  protest  and  threat,  was  the  same 
as  if  he  had  made  no  d<?posit  at  all,  not  being  a 
legal  tender  under  the  terms  and  special  conditions  , 
prescribed  by  the  Regulation. 

The  mortgage  premises  became  finally  foreclosed 
^on  the  25 th  of'  June,  1849,   and  the  conditional  ^ale 
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1850.        to  the  Appellant   made  absolute ;  no  other  tender  of 

Prannath    any  other  party  having  been  made, 

KoYCHowDUY       On  the  17th  of  September,  1849,   notwithstanding 

EooKEA     file   time  for   making  the  tender  had  been  expired. 

Begum  °  .  ,  .  •^ 

and  others.    Ram  Rutton  Rae  filed  another  petition,  stating  that  he 

had  made  no  objection  to  the  money  being  paid  over 
to  the  Appellant ;  but  the  money  thus  deposited  was 
returned  to  Bam  Rutton  Rae  under  a  proceeding  of 
the  Judge. 

In  consequence  of  the  foreclosure  having  been 
effected  and  the  proceeding  closed,  the  Appellant 
then  brought  a  suit  to  recover  possession  under  the 
foreclosure  of  the  dwelling-house,  garden,  and  of  the 
14  beegahs  7  cottahs  of  land  included  in  the  two  Kut- 
huhalas,  together  with  mesne  profits,  from  Ram  Rutton 
Rae.  The  plaint  was  filed  in  the  Ziltah  Court  of  the 
Twenty-four  Pergimnahs,  and  the  Respondents,  RooJcea 
Begum,  as  heiress-at-law  of  Noor  Jehan,  Syed  Anuin 
Ally,  heir-at-law  of  Furhh-oon  JSissa  and  Ram  Rutton 
Rae,  were  made  Defendants.  The  plaint  charged  fraud 
against  Ravi  Rutton  Rae  in  setting  up  the  two  Kuhata& 
and  possessing  himself  of  the  mortgage  premises^  and 
stated  that  the  Magistrate  under  his  summary  pro- 
ceedings had  awarded  possession  to  him  of  the  same, 
and  the  other  portions  of  Noor  JehaJi's  landed  pro- 
perty, under  the  false  statement  of  a  purchase  from 
her  and  by  means  of  the  fictitious  deeds  of  sale. 
The  plaint  also  stated  the  proceeding  and  decrees  in 
the  original  suit,  and  charged  with  reference  thereto, 
that  the  Appellant's  two  Kut-kuhalas  had  been  pmdiiced 
and  proved  ;  the  plaint  further  stated  the  subsequent 
proceedings  which  ended  in  the  final  foreclosure  of 
the  mortgage  premises  as  aforesaid,  and  concluded 
with  a  prayer  for  possession  together  with  the  mesne 
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profits  from  the  date  of  suit  to    the  date    of   recovery        ^^^^■ 
of  the  premises,  besides  interest  and  costs  of  suit.  Pkaxxatu 

The  answer  of  Ram  Button  Rae  set  up  and  pleaded  '*'  t,°^  "" 
his  two  al[es:ed  Aubatas  as  the  foundation  of  his  title  ^oo^ea 
to  the  land  and  premises  in  suit,  stating  that  they  and  otLtors. 
were  respectively  executed  by  JVoor  Jehan  on  the 
23rd  and  27th  Poo5,  1236,  and  that  he  had  obtained 
possession  of  the  land  and  premises  in  suit,  as  well 
as  of  her  entire  property ;  that  his  purchase  and  pos- 
session having  been  proved,  the  Magistrate  had  con- 
firmed his  possession  thereof,  which  Order  had  been 
affirmed  by  the  Commissioner,  and  that  his  right  had 
been  established  by  the  decree  of  Her  Majesty  in  Coun- 
cil in  the  original  suit.  The  answer  then  pleaded  the 
Eegulation  of  limitation  III.  of  1793,  sec.  14,  as  a  bar 
to  the  suit ;  that  being  in  possession  for  about  twenty 
years  from  the  date  of  his  purchase,  namely,  the  23rd 
and  27th  Poos^  1236,  no  claim  could  accrue  either  to 
the  Plaintiff,  or  his  alleged  mortgagors,  after  the 
lapse  of  so  long  a  period  of  time,  as  the  suit  was 
barred  by  limitation  of  time  under  the  provisions 
of  section  14,  of  Ben.  Reg.  III.,  of  1793.  The  answer 
further  charged  that  the  period  of  limitation  also 
applied  to  the  foreclosure  effected  by  the  Plaintiff, 
and  that  the  same  could  not  be  valid  because  it 
was  not  effected  within  twelve  years  from  the  time 
stipulated  for  the  repayment  of  the  mortgage  money  ; 
and  that  also  the  two  Kut-kubalas  of  the  Plaintiff 
had  become  null  and  void  by  reason  of  the  agreement 
of  purchase  and  sale  entered  into  by  him  with 
Rookea  Bcgum^  and  Furkh-oon  JSissa ;  and  further, 
that  the  late  Noor  Jehan^  after  the  expiry  of  the 
term  of  the  Kiit-kuhalas^  went  with  the  money  in  her 
hands,  and  repeatedly  prayed   the  Plaintiff  to  receive 


UooKEA 

Bkgtm 
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isjj).  tlie  sum  due  to  him  and  return  tlic  documents ;  and 
PwANNATH  tliat  on  riaintiff's  refusal,  she,  on  the  17th  Poos^  of 
the  year  123G,  filed  a  petition,  on  which  a  notice 
was  issued  in  the  Plaintiff's  name ;  that  seventeen 
aiiil  others,  or  eighteen  years  having  elapsed  from  that  date,  the 
limitation  applied.  And  it  was  also  pleaded  in  the 
answer,  that  the  Defendant  had  deposited  the  amount 
of  principal  and  interest  in  the  Judge's  Court  in  the 
foreclosure  suit,  with  a  petition  of  objections  against 
the  validity  of  the  foreclosure  proceedings  ;  but  that 
the  Plaintiff  had  refused  to  accept  the  money  de- 
posited, and  the  Judge  had  returned  the  same  to 
him ;  and  it  was  lastly  stated  and  charged  by  the 
answer,  that  Rookea  Bejum  was  not  the  daughter 
of  Noor  Jchau's  brother,  and,  therefore,  not  the  heir 
of  Xoor  Jchan. 

The  other  Defendants  did  not  appear,  or  take  any 
part  in  the  suit. 

The  replication  stated  that  Ram  Rutton  Rae  was 
fraudulently  and  unjustly  in  possession  of  the  disputed 
property,  and  that  the  plea  of  limitation  could  not  be 
entertained,  for  that  there  was  no  rule  that  the  petition 
of  foreclosure  would  not  be  valid  if  not  filed  within 
twelve  years  ;  that  in  such  a  suit,  where  there  has  been 
foreclosure,  the  rule  of  limitation  did  not  apply  if  the 
suit  for  possession  thereunder  has  been  brought  within 
twelve  years  from  the  date  of  foreclosure ;  and  that 
as  to  sec.  14,  Ben.  Reg.  III.  of  1793,  if  it  applied  at 
all,  the  Plaintiff  was  within  the  exception  contained 
in  it.  The  replication  also  re-asserted  the  fact  stated 
ill  the  plaint,  that  Rookea  Ber/um  was  the  heiress-at- 
iaw  of  the  late  Noor  Jehan,  and  that  there  was  a 
sufficient  legal  promise  to  pay  the  mortgage  debt 
made  by  her  within  twelve  years   of   the   comracucc- 
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Hient  of    the   suit,   wliich    appcHired  iu  the    Knhala^        '^^''^^ 
executed  b^y  her  and  the  kite  Furkh-oon  Nissa  in  favour    Prannatii 
of  the  rUiintiff,   so  as  to  bring   this  case   within  the  ^''  ^'^I^^'""' 
exception  in  the  Ke<^ulation  of  limitation  ;  the  Plain-      R«okea 

r      ,  '  Begum 

tin  denied  that  any  tender  of  the  mortgage  debt  had  and  otlicm. 
been  made  to  him  by  Noor  Jchan,  or  that  she  had 
ever  to  his  knowledge  filed  any  such  petition  as  al- 
leged ;  and  he  also  denied  that  the  alleged  notice 
had  been  served  on  him,  pointing  oiit  that  the  pro- 
babilities were  all  against  such  a  supposition  ;  and 
lastly  the  Plaintiff  stated  that  as  the  mortgage 
money  had  not  been  paid,  according  to  rule  within 
the  period  of  foreclosure,  the  sale  had  become  abso- 
lute, and  that  the  heirs  of  the  original  mortgagors 
had  not  appeared,  or  made  any  objections  in  the 
foreclosin*e  proceedings  in  this  suit ;  and  he  insisted 
Ram  Rid  ton  Rae  was  to  be  considered  a  stranger  to 
the  proceedings. 

By  a  proceeding  of  the  Principal  SudJcr  Ameen  of 
the  Twenty-four  Pergunnahs,  the  following  issues  were 
fixed  : — "  Pleas  in  bar  of  the  hearing  of  the  suit.  First. 
If  foreclosure  has  been  affected  after  the  lapse  of 
twelve  years  from  the  period  fixed  for  repayment 
of  the  amount  entered  in  the  Plaintiff's  alleged  deed 
of  conditional  sale,  will  the  law  of  limitation  aj)ply  ? 
Secondly.  If  the  Defendant  has  been  in  possession 
of  the  disputed  propert)^  in  right  of  purchase  more 
than  twelve  years,  will  the  law  of  limitation  apply 
to  the  Plaintiff's  claim  for  possession  of  the  property 
or  not  ?  Thirdly.  If  in  lieu  of  the  Plaintiff's  Bye- 
hil-ivujfa  or  Kubala,  a  second  deed  of  sale  of  the  pro- 
perty having  been  executed,  the  same  (namely,  Bi/c- 
hil-wuji'a)  has  been  set  aside,    can   the  Plaintiff"  again 
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1859.        on  tlie  strength  of  the   Bye^Ul-wuffa  bring  the  present 
Pkanxath   action  or  not  ?     Fourthly.  The    cleeeased,  Noor  Jehan^ 
EoY  chowduy  j^r^YJ^g  p^i;  in  ^  petition  in  Court  depositing  the  amount 
EooKEA      ^y^Q  to  the  Plaintiff  under  his  alleged  Bye-Ul-wuffa^  and 
and  others,    notice  thereof  having   been  served  on  the  Plaintiff,  is 
the  present  suit  of  the  Plaintiff,  instituted  twelve  years 
thereafter,  valid  or  not  ?  Fifthly.    Bid  the  Defendant, 
Ram  Ration  Rae,  file  his  petition  relative  to  the  deposit 
of  the  amount  due  under  Plaintiff's  Bye-lil-wuffa  with 
or  without  protest  ?     If  the  deposit  was  made  without 
protest,  is  the  Plaintiff's  present  action  valid  when  he 
has  refused  to  receive  the  money  ? — -Issues  on  the 
merits.     First.  Whether  or  not  Plaintiff  is  entitled  to 
possession   of  the  disputed  property  in  virtue   of  the 
foreclosure  ?  and  was   Roolcca  Begum  the  heir  of  Noor 
Jehan,   and  was   Fiirlch-oon  Nissa   the    heir   of  Meer 
Sydoo  or  not  ?     Second.    Is  it  true  as  pleaded  by  the 
Defendant,  Ram  Rutton  Rae,  that  he  purchased  the  dis- 
puted property  from  the    deceased,   Noor  Jehan  ?  if 
true,  can  that  circumstance  affect  the  Plaintiff's  claim 
or  not  ?"     Subsequently,  on  the  petition  of  the  Appel- 
lant, an  additional  issue  was  added,  namely,  whether  a 
deposit  made  by  a  person   not  the  mortgagor,    or  his 
legal  representative,  or  by  an  uninterested  third  party, 
such  as  the  Eespondent,   Ram  Rutton  Rae,  could  be 
held  to  be  a  deposit  so  as  to  aff'ect  the  foreclosure  of 
the  mortgage  ?  ^ 

Evidence  was  gone  into,  but  the  two  Kuhalas  were 
not  produced  or  proved  by  Ram  Rutton  Rae.  He 
examined  two  witnesses,  with  a  view  of  j^roving 
that  RooJcea  Begum  was  not  the  heiress  of  Noor 
Jehan,  and  that  she  had  died  without  leaving  any 
heir ;  and  also  to  prove  that  Noor  Jchan,  only  a  few 
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mouths  before  her  death,   had   gone  to   the  house   of       ^^9. 
the  Appellaut  aud  offered  paymeut  of  the  mortgage    pra>xath 

,   ,  ,  Ko\  Chowijry 

debt.  V. 

The  hearing  of  the  suit  took  pUice  on  the  12th  of  ^^^^^^ 
Ma?/,  1S52,  and  judgment  was  then  pronounced  by  and  others. 
the  Suddcr  Amcen.  This  judgment  was  to  the  eifect 
— First,  that  the  Reguh^tions  of  limitation  did  not 
apply  to  the  suit,  as  no  rule  could  be  produced  which 
declared  that  the  petition  of  foreclosure  under  Eeg. 
XYII.  of  1806,  should  be  filed  within  twelve  years 
from  the  date  fixed  for  repayment  of  the  mortgage 
money  ;  while  section  8  of  that  Eegulation  rather  dis- 
tinctly ruled  that  it  might  be  filed  at  any  pei'iod  sub- 
sequent thereto  if  the  mortgage  money  had  not  been 
paid.  Secondly,  that  even  if  the  rule  of  limitation 
was  applicable,  that  there  were  with  regard  to  the 
present  suit  several  good  and  sufficient  grounds  for 
delay  in  filing  the  petition  of  foreclosure,  aud  that  the 
case  was  brought  within  the  exceptions  to  that  law. 
Thirdly,  that  the  foreclosure  had  not  been  affected 
because  Bam  Button  Bae  had  deposited  in_  Court  the* 
whole  amount  due  under  the  deeds  of  conditional 
sale  within  the  proper  period  ;  and  that,  although  the 
deposit  was  made  under  protest,  the  same  or  any  other 
objection  against  the  mortgage  made  by  him  at  the 
time  would  not  invalidate  such  deposit,  which  he 
prayed  might  be  paid  to  the  Plaintiff,  who  had  refused 
to  accept  it,  and  because  he  was  served  with  notice  of 
foreclosure,  and  even  if  he  had  not  been  served,  that 
he  was  competent  to  deposit  the  money,  and  so  pre- 
vent the  foreclosure  in  accordance  with  a  precedent  of 
the  Sudder  Dewanny  Adaiduf,  of  the  1st  of  Septem- 
ler,  1847.  Fourthly,  that  the  Plaintiff's  two  Kut- 
Jcuhalas  became  necessarily  null  and  void  by  the 
VOL.  va.  Q  X 
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1859.        cxecntion   of   the   Kiihala  of  27  Maugh,  1247,  agree- 

Praxxath    ably  to  a  precedeDt  of  the  Sadder  Devjamvj  Adaivlut^ 

V.  of  28th  of  February^  1834.  And  lastly,  that  the  conside- 

BiccT-i^      ration  and  decision   of  the  remaining  issues  appeared 

and  others,    to  the  Court  to  he   -uiinecessary^     It  was,,  thereforey 

ordered  that  the  suit  be  dismissed,  and  that  the  costs 

of  Ham   Jintton   Rae^   with   interest  from   the   date  of 

judgment,  be  paid  by  the  Plaintiff. 

The  Appellant  appealed  therefrom,  so  far  as  related 
to  the  points  therein  decided  against  him,  to  the 
Siidder  Deivanny  Adawluf,  at  Calcutta, 

Ram  liuttoji  Rae  did  not  present  anj'-  cross  appeal 
froKii  tho  above  judgment,  in  respect  of  the  issues 
therein  decided  against  him. 

The  hearing  of  the  appeal  took  place  before  three  oi 
the  Judges  of  the  Sudder  Deivanny  Adaiulut,  on  th© 
9th  of  January^  1854.  It  was  then  proposed  by  the 
Court  that  they  should  hear  and  detei'mine  in  the 
first  instance  the  two  following  issues,  involving  the 
consideration  of  the  two  several  Eegulations  of  Hmi- 
tation,  III.  of  1793,  sec.  14,  and  II.  of  1805,  sec.  3^, 
First  issue — "  Whether  the  enforcement  of  the  fore- 
closure and  claim  of  the  Plaintiff  (the  Appellant)  was 
not  barred  by  the  law  of  limitation,  as  more  than  twelve 
years  had  elapsed  since  the  date  on  which  the  con- 
sideration mentioned  in  the  deed  of  conditional  sale 
was  promised  to  be  paid.-'  Second  issue — "  Whether 
law  of  limitation  did  not  apply  to  the  Plaintiff's  suit, 
in  case  it  was  proved  that  Ram  Rufton  Rae,  Defendant, 
was  in  possession  of  the  disputed  property  from  up- 
wards of  twelve  years." 

An  objection  to  this  course  was  taken  by  the 
Counsel  of  the  Appellant,  who  submitted  as  the 
grounds  of  that   objection,  that  the  Court  helow  had 
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decided  the  points  and  issues  raised  under  the  law  of        isoo. 
limitation  against  the  Eespondent,   Ram  Rutton  Rae,     Prannath 
and  that  he  had    not  either    appealed    against    that   ^''"''^^'■'■^^^ 
decision  accordinoj  to  the  rule  and   practice   of   that      Rookea 
•Court,    or  even   filed   the    ordinary    answer     to    the    and  otheris. 
Appellant's  reasons  of  appeal,  and  that  the  case  came, 
therefore,  before  the  Court  purely  om  the  points  speci- 
fically raised  by  the  Appellant. 

Two  out  of  the  three  Judges,  Messieurs  Dunbar  and 
Golvin  (the  third  Judge,  Mr.  Dick,  being  dissentient), 
overruled  the  objection,  and  directed  the  issues  raised 
for  the  Eespondent,  Raia  Rutton  Rae,  and  in  bar  of 
the  suit  to  be  first  argued.  This  was  accordingly 
done,  and  with  respect  to  the  first  of  two  last  nieu- 
tioned  issues,  two  of  the  Judges,  Messieurs  Dick  and 
Dunbar  (Mr.  Colvin  being  dissentient)  decided  that 
the  admission  contained  in  the  Kubala  executed  by 
Rookea  Begum  and  the  late  Furkh-oon  Nissa,  in  favour 
of  the  Appelkmt,  was  such  an  admission  of  the  mort- 
gage debt  as  was  contemplated  in  see.  14,  Reg.  III.  of 
1793,  being  coupled  with  a  promise  of  payment  of 
the  same  on  a  eontiugeney  which  could  not  be 
fulfilled,  and  that  this  gave  him  a  right  of  suit  against 
the  alleged  heirs  of  the  original  mortgagors,  and 
against  tiny  parties  in  possession  of  the  property 
mortgaged.  On  the  second  issue,  the  point  of  limi- 
tation based  on  Ram  Rutton  Rue's  alleged  undistLurbed 
possession  Qf  upwards  of  twelve  y-ears  under  Reg.  II., 
1805,  it  was  held  by  two  of  the  Judges,  namely.  Mes- 
sieurs Dunbar  and  Colvin,  to  constitute  an  eiiectual 
bar  to  tlie  suit,  and  they  recorded  the  following  judg- 
ment : — "  On  the  second  issue  of  the  Eespondent,  it 
has  been  argued  that  the  Eespondent  is  the  represen- 
tative of  the  mortgagors,  and  that,  therefore:  the  suit 
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1859.       if  good  aguiust  them  is  equally  so  against  him  ;  hut  he 

Prannatii  holds  by  another  title  than  that  which  the  Appellant 

v°  ^  "^  sets  up  in  this  suit,  and  in   fact  throughout  the  whole 

^EGuii     course  of  previous  litigation  has  set  up  a  title  opposed 

and  others,   to  that  of  the  alleged  heirs  of    the  mortgagors.    Of 

this  the  Appellant  was  cognizant,   and  should,  if  he 

had  any  claim  against  the  Eespondent,  have  brought 

it  within  twelve  years  from  the  date  of  his  possession. 

Therefore,  although   it   has   been  above   ruled  by  a 

majority  of  the  Court  that  the  Appellant  is  not  barred 

from  preferring  a  claim  on  the  ground  of  the    original 

deed  of    mortgage,    yet    as    the    Eespondent    is  an 

entirely  distinct  party,  and  has  held  possession  under 

his  own  adverse  title  for  more  than  twelve  years,  such 

claim  cannot  lie  either  against  him,    or  the  land  in  his 

possession.     "We  uphold   the   order   of  the   Principal 

Suddcr  Amccn,  and  dismi;:3  the  appeal  with  costs." 

The  third  Judge,  Mr.  Dick,  dissented  from  this 
judgment,  and  recorded  his  opinion  as  follows  : — "  On 
the  second  issue  of  the  Eespondent,  Eeg.  II.  of  1805, 
sec.  3,  cl.  1,  is  merely  a  law  declaratory  of  exceptions 
to  the  law  of  limitation,  sec.  14,  Eeg.  III.  of  1793, 
and  has  reference  solely  to  who  may  be  sued.  The 
original  law  of  limitation,  sec.  14,  Eeg.  Ill,  of  1793, 
on  the  contrary,  refers  solely  to  who  may  sue,  and 
provides  that  under  certain  circumstances  a  suit  may 
be  instituted,  and  will  lie  without  any  exception  as  to 
the  party  to  be  sued  or  the  property  sued  for.  One 
of  those  circumstances  is,  that  the  complainant  be 
able  to  prove  that  from  good  and  sufficient  cause  ho 
was  precluded  from  sooner  obtaining  redress.  In  this 
case  the  Appellant  has  shown  that  the  Ecspondent's 
ostensible  possession  dates  from  the  Magistrate's 
Order  of  1831,  and  thai  from  1832  to  1817  a  suit  was 
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pending  in  the  Courts  of  justice  between    the  heirs  of        18.59. 
his  mortgagor  and  the   Ecspondcnt,  Rmu  Hut  ton  Bae,    rRANNATir 
the  party  in  possession  of  the  property  pledged  to  him.    "^    ho^\»r 
In  1349,    he  instituted   this  suit   aorainst   both    those     Ti^ookka 
litigants :  I   hokl,   therefore,   that  he  was  justified  in   aiul  otliors. 
not  suing  while  that  suit  was  pending  between   the 
very   parties   whom    he   would  have   sued.     lie   did 
enough  by  presenting  a  petition  that  his  claim    might 
not  be  prejudiced  by  any   decree    passed    therein,     xi 
suit  by  him  in  the  interim  would  have  been  superfluous 
and  litigious,   as  against  the  heirs  of  his  mortgagor, 
who  admitted  his  right ;  and  nugatory  as  against  Ea?}3 
Rattan  Rae^  the  party  in  possession,   for  no   decision 
could  have  been  passed  until  the  final  decision  in  the 
pending  suit   between    those    parties.     Thus  I    think 
Appellant   has  shown  such   good   and  sufficient  cause- 
for    his  delay,    as  w^as  contemplated   in  sec.  14,  Reg. 
III.  of  1793,  and  enough  to  satisfy   the    requirements 
of  justice.*' 

The  decree  of  the  Sudder  Dewannij  Adawluty 
founded  on  the  judgment  of  the  majority  of  the  Court, 
ordered  that  the  appeal  be  dismissed  with  costs. 

The  present  appeal  was  from  this  decree. 

Mr.  R.  Palmer^  Q.  C,    and    Mr.    Leith,    for   the 
Appellant. 

First.  This  case  is  on  all  fours  with  Rajah  Ena/fct 
Iloossein  v.  Sayud  Ahmed  Rcza  (a),  the  facts  of  which 
are  similar.  We  submit,  upon  that  authority,  that 
the  suit  was  not  barred  under  Ben.  Reg.  II.  of  1805, 
sec.  3,  by  the  alleged  twelve  year's  undisturbed  pos- 
session of  Ram  Riitton  Rac,  as    the    possession   relied 

{a)  AnU',  p.  238. 
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1859.^      upon  by  the  >S«r/(/e;- Court  Avas  not    undisturbed,    but 
Praxxatii    was  all  along  contested  and  the  title   on   which  it  was 
V.  founded   tho    subject    of   continued    litigation,    Bani 

BeSi  I^^<-ti'-»^  R<-ie  V.  Fiu'rookoon-nissa  (a).  This  litigation 
aud  others,  began  in  a  suit  in  the  Zillali  Court,  and  concluded  by 
a  decree  of  Her  Majesty  in  Council ;  it  involved  the 
question  of  title  to  the  whole  of  the  land  and  pre- 
mises claimed  by  the  Appellant  under  the  deeds  of  con- 
ditional sale,  and  prevented  hira  from  proceeding  under 
the  deeds  for  foreclosure  and  possession,  the  litigants 
being,  on  the  one  hand,  the  heirs  of  the  parties  Avho 
made  and  executed  these  deeds,  suing  as  Plaintiifs,  and 
on  the  other  part,  tlie  Respondent,  Itam  Rutton  Rae, 
who  Avas  Defendant,  being  then  in  possession  under 
a  summary  Order  of  the  Magistrates,  made  under 
Ben.  Reg.  XY.  of  1824,  in  consequence  of  the  quarrels 
Avhich  had  taken  place  on  the  death  of  the  survivor  of 
the  parties  Avho  executed  these  deeds.  Eain  Rutton 
Rae,  the  Defendant  in  that  suit,  claimed  title  directly 
from  the  survivor  under  deeds  of  sale  made  subse- 
quently to  the  date  of  the  deeds  of  conditional  sale 
in  question.  AVliile  that  suit  was  pending,  the  Ap- 
pellant intervened  as  a  third  party  to  protect  his 
rights  as  mortgagee.  His  rights  were,  however,  not 
•adjudicated  upon  in  that  suit,  but  his  right  to  sue  was 
reserved  to  him  by  each  of  the  decrees  pronounced 
therein,  including  the  judgment  of  the  Privy  Council. 
This  latter  decree  decided  against  the  deed  of  gift  set 
up  by  the  Plaintiflts  in  that  suit,  but  did  not  determine 
the  validity  of  the  alleged  deeds  set  up  by  the  Respon- 
dent, Ram  liiitton  Rac.  It  was  unuecessarv  to  do  .so, 
as  the  Plaintiffs  had  failed  in  proving  their  title.     It 

(a)  4  Mourt'fc  Iiid,  App,  Caseb.  233. 
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Was  expressly  declared  by  Lord   Brougham   iu   giving        1859. 
judgment,  that  the  decision  was  entirely   without  pre-    Phaxn-ath 
judice  to  any  question  as  to  the  validity  of  these  deeds, 
and  any  persons  claiming  under  Noor  Jchan^  deceased, 
who  was  one  of  the  parties  who  had  executed  the   two    and  others, 
deeds  in  favour  of  the  Appellant   (a).     There    is   no 
rule  of  law  which  creates  an  absolute  possessory   title 
on  a  twelve  years'  undisturbed  possession,  even  if  there 
had  been  such.     But  here  the  possession  was  not   un- 
disturbed, but  was  the  subject  of  continued  litigation. 
The  Appellant  has  brought  himself  within  the   excep- 
tion provided  by  sec.   14  of  Ben.  Reg.  III.   of    1793^ 
by  proving    the  former   suit    and  continued  litigation 
from  1832  to  1847. 

>Secondly.  The  deposit  made  by  Ram  button  Rae 
under  the  foreclosure  proceedings,  was  no  tender  in 
law ;  as  in  the  first  place  it  was  not  absolute  but 
restricted,  and  rendered  nugatory  by  the  protest  which 
accompanied  it,  namel}'',  that  that  Respondent  would 
immediately  bring  an  action  against  the  Appellant  to 
recover  the  same  if  accepted  and  taken  out  of  Court 
by  him.  But,  further,  the  terms  of  the  equitablo 
provision  coYitained  in  Ben.  Reg.  XVII.  of  1806  ex- 
tending the  period  of  redemption  beyond  the  actual 
time  agreed  to  between  the  parties  for  the  conditional 
sale  becoming  absolute,  expressly  confined  the  benefit 
thereof  to  the  mortgagor,  or  owner,  and  his  represen- 
tatives. Ram  Riitton  Rae  having  failed  to  bring  him- 
self Avithin  these  terms  ought,  therefore,  to  have  been 
considered  and  treated  as  a  mere  stranger,  and,  as 
such,  not  entitled  to  make  a  deposit  to  prevent  fore- 
closure, Gopaul  Lai  v.  Maharajah  Pitunher  Singh  (/>). 
The  mortgagor  or  his  heirs  only  can  sue  the  mortgagee 

(rt)  4  Moore's  Ind.  App.  Cases.   263. 
{b)  ;5  Ben.  ^iiil.  Dew.  lieps.  54. 
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1859.        for  an  account  and  redemption,  White  v.  Parnther  [a\ 

riiAxxATii    Troughton  v.    Biiikcs    {h),  Rochfort  v.   BaUcrshy  (c). 

KovCHowi.uT  rj.j^^  ^^y^^^^^  q^^^^.^.  ^^^g^^^.^  therefore,  to  have  decreed  for 

EooKEA  ^]|Q  Appellant,  and  not  in  favour  of  Ram  Rutton 
and  others.  Riie.  That  Court  held  tliat  the  Kegulations  of  hmi- 
tation  did  not  bar  the  suit,  as  nnder  Ben.  Eeg.  XYII. 
of  ISOG,  sec.  8,  a  petition  for  foreclosure  might  be 
filed  after  twelve  years,  if  the  mortgage  money  had 
not  been  paid  or  duly  tendered.  The  deeds  of  con- 
ditional sale  of  the  Appellant  were  not  affected  by 
the  subsequent  deed  of  sale  by  the  Eespondents, 
RooJcea  Begum  and  Furhh-oon  Nissa,  nor  could  they 
operate  to  prevent  him  from  pursuing  his  remedj^  to 
enforce  his  rights. 

Thirdly.  The  decree  appealed  from  is  wrong,  as  the 
Sitdder  Court  ought  not,  by  the  practice  of  that 
Court,  to  have  entertained  the  question  of  limitation, 
decided  by  the  Zillah  Court  in  the  Appellant's  favour, 
when  the  decree  upon  that  issue  was  not  appealed 
from  by  Ratn  Rid  ton  Rae. 

Mr.   Forsgth,  Q.  C,   and  Mr.    W.  Fietd,   for  the 
Respondent,  Ram  Rutton  Rae. 

Upon  the  first  point  we  submit  that  the  Appellant's 
suit  was  barred  by  Ben.  Eegs.  III.  of  1793,  sec.  14, 
and  II.  of  1805,  sec.  3,  which  prevented  him  from 
proceeding  to  foreclose  the  parties  entitled  to  redeem, 
the  cause  of  action  having  arisen  twelve  years  before 
any  suit  had  been  commenced.  The  expiration  of  the 
term  of  payment  of  the  mortgage  debt  was  cause  of  ac- 
tion under  Ben.  Eeg.  III.  of  1793,  sec.  14.  Macjjherson 
On  mortgages,  pp.  13,  31, 186.  Elberting^  sec.  446.  The 

(«)  1  Knapp's  p.  C.  Cases,  229. 

{h)  6  Yes.   572. 

\c)  2  H.  L.  Cases.  388. 
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only  grouud  relied  upon  by  the  Appellant  to  take  the        1859. 
case  out  of  the  operation  of  that  section  is  that  there  was    prannath 
a  good  and  sufficient  cause,  by  reason  of  the  pending    ^*^^   howdrt 
suit  respecting  the  title  of  the  heirship  to  the  mortgaged      ^^^^^j^ 
property,  and   that  the  Appellant   was   precluded   by    and  others. 
the  fraudulent  deeds  set  up  by  certain   parties.     That 
suit,  however,  did  not  afford  the  moans  of  ascertaining 
who  were  Noor  Jehcoi's  heirs.     Ram  Riitton    Rae  has 
had  undisturbed  possession  for  upwards  of  twelve  years 
under  a  bond  fide  title,  subject,  it  is  true,  to  an  equity 
to  pay  off  the  mortgage,  and  unless  fraud  be  established 
such  possession  under  Ben.  lleg.  II.  of  1805,  is  a  bar  to 
the  suit,  Hurrce  Shah  v.  Tootum-ool  Ruheem  [a).    Jlac- 
pherson  On  civil  procedure,  p.   76  (Edit.  1850).     The 
question  of  fraud  is   not   pleaded   or  put   in   issue. — 
[Lord  Kingsdown :  The   second  issue   on  the   merits, 
raises  the  question  of.  purchase.     Does  not  that  put  the 
question  of   fraud  in  issue?] — The   deeds  of  purchase 
were  produced  in  the  original  ^m.\..—[^iY Lawrence  Peel : 
You  say  you  purchased  subject  to  the  mortgage  ;  is  it 
not  a  question  of  fact  whether  you  gave  a  full  consi- 
deration ?] — Ram  Rutton   Rae  was   not   in  possession 
as  trustee  ;   we  discarded  the  trusteeship.     There  was 
an  equity  to  pay  off  the  mortgage,  and  he  came  in  and 
offered  to   pay  the   money.     Rajah  Enayet  Hoossein  v. 
Sayud  Ahmed  Reza  (b)  is  no  authority  and  does  not 
apply  in  this  appeal.     There  the  suit  was  supplemen- 
tary to  a  former  decree,  which  distinguishes  it  from 
the  present  case. 

(a)  Heard  by  the  Sudder  Dewanny  Adawlut,  24tlx  Bee.  1850, 
This  precedent  was  filed  in  the  Court  below.  In  that  case,  the 
Sudder  Coiu't  held,  that  as  more  than  twelve  years  had  elapsed 
from  the  date  of  the  expiration  of  the  period  of  the  mortgage,  to 
the  date  of  the  issue  of  the  notice  of  foreclosiu'e,  the  Plaintiii'  was 
barred  by  the  Eegidations  of  limitation. 

{b)    Ante,  p.  238. 
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1859.  The  next  point  is  the  effect   of  the  foreclosure  on 

Pranxath    the  suit,  which  the  Appellant  instituted  for  posses- 

KoY  CHOWDRY        .  Pil-'  i  -iP  PI  li^  •, 

V.  sion ;  lor  this  is  not  a  suit  tor  foreclosure,  but  a  suit 

^EGUM  ^^^  possession  only,  Macphcrson  On  civil  proce- 
and  others,  durc,  p.  38  :  it  must  be  assumed  that  a  foreclosure  had 
been  obtained.  Ben.  Eeg.  I.  of  1798,  sec.  1,  was 
passed  to  prevent  frauds  on  the  part  of  mortgagees 
evading  the  receipt  of  the  mortgage  debt,  to  get  pos- 
session of  the  mortgaged  premises.  Ben.  Reg. 
XYII.  of  1806,  sees.  7  &  8,  point  out  the  course  of 
proceedings  to  be  pursued  by  the  mortgagee,  under  a 
Bije-hil-ivuffa  like  the  present,  when  desirous  of  fore- 
closing the  mortgage  and  making  the  conditional  sale 
absolute.  Section  8  enacts  that  the  mortgagee  is  first 
to  demand  payment  from  the  mortgagor,  or  his  repre- 
sentative and  to  apply  to  the  Judge  of  the  Zillalt 
where  the  property  is  situate,  who  is  to  cause  the 
mortgagor  or  his  representative  to  be  served  with  a 
notice  that  if  he  does  not  redeem  within  a  specified 
time  the  mortgage  will  be  finally  foreclosed,  and  the 
conditional  sale  become  absolute.  Under  this  head  two 
principal  objections  arise  as  to  the  regularity  of  the 
proceedings,  both  of  which  we  submit  are  fatal.  First, 
the  heirs  of  Noor  Jehan  have  not  been  served.  The 
Eespondents,  Rookea  Begiini^  Syud  Aman  Ally^  or  Ram 
Button  Rae,  are  not  her  heirs,  neither  has  it  been 
shown  who  are  her  heirs.  The  heirs  not  having  been 
served  with  notice,  the  whole  proceedings  under  the 
foreclosure  are  void  by  this  latter  Regulation.  Se- 
condly, the  tender  and  payment  into  Court  of  the 
mortgage  money  in  the  circumstances  was  sufficient. 
The  argument  of  the  Appellant  that  the  tender  was  not 
good,  as  it  was  clogged  with  restrictions,  cannot  prevail. 
Ilanning  v.  Lunn  («)  is  an  authority  to  show"  that 
{a)  2  OaiT.  &  Kir.  lo. 
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where  u  tender  of  money  was  made  under  protest,  yet        iS59. 
it  is  a  good  tender. — [Sir  Jolin  Coleridge  :  That  case  is    Prannatu 
inapplicable;   here  is  a  threat  that  if  the  Appellant    ^"^chowdry 
takes  the  money  he  is  to  be  subject  to  a  suit.  If  he  had      ■'^^q^^j^^ 
taken  the  money  the  Appellant  would  have  admitted    and  otliers. 
the   sale  to  Ram  Rulion  Rue  to  be  good.] — Another 
objection  of  the  Appellant  is,  that  Ram  Rutton   Rae,, 
beino;  a  stransrer,  he  could  not  make  the   tender  and 
deposit  in   Court  of  the  mortgage  money.     He  was 
DO  stranger ;  he  was  a  purchaser  of  the  whole  interest 
of  the  mortgagor,   and  clearly  was  entitled  to  deposit 
the  money  in  Court.  But  on  this  ground  the  Appellant 
is  estopped  by  the  service  of  the  notification  under  the 
Ben.   Eeg.   XYII.   of  1806,  sees.   7  &  8,  upon  Ram 
Rutton  Rae  to  pay  the  mortgage  money. 

Lastly,  the  Appellant  having  brought  the  whole 
cause  before  the  Sudder  Court,  Ram  Rutton  Rae, 
with  the  decision  of  the  Zillah  Court  in  his  favour, 
was  not  bound  to  bring  a  cross  appeal  from  the  deci- 
sion of  that  Court  upon  the  issue  of  limitation.  The 
practice  of  the  Sudder  Court  upon  appeal  is  to  en- 
tertain the  whole  cause,  and  not  to  require  a  cross 
appeal. 

Mr.  R.  Palmer,  Q.  C,  in  reply. 

Judgment  was  reserved,  and  now  delivered  by 

The  Eight  Hon.  Lord  Kingsdown. 

This  is  an  appeal  from  a  decision  of  the  Sudder 
Deivanmj  Adawlut,  at  Calcutta,  in  favour  of  the  Ee- 
spondent,  a  Defendant  in  a  suit  wherein  PrannatJi 
Roy  Chowdry  was  the  Plaintiff,  and  Rookea  Begum, 
heiress  of  Noor  Jehan,  Syed  Aman  Ally,  and  Ram 
Rutton  Rae  were  the  Defendants. 


27tli  July.,. 
1859. 
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1859.  The   suit,  originally   instituted  in  the  Court  of  the 

Praxnatii  Principal  Siidder  Ameen  of  the  Twenty-four  Per- 
H0WDR1  yjiYijif^iJig^  and  thence  transferred  to  the  Civil  Court 
RooKEA  there,  was  brought  to  recover  possession  of  a  house 
and  others,  and  lands,  under  a  foreclosure  of  a  mortgage  of 
the  same  to  the  Plaintiff  executed  by  Noor 
Jehan  and  her  husband,  Meer  Sydoo.  The  pro- 
perty mortgaged  belonged  to  the  wife  alone.  The 
title  of  the  mortgagor,  Noor  Jehan^  to  the  pro- 
perty which  was  the  subject  of  the  suit,  was  un- 
disputed in  this  cause.  The  mortgage,  which  was 
of  the  class  termed  Bye-hil-wuffa^  or  Kut-kubala^ 
was  effected  by  a  deed  of  conditional  sale  for  S.  Rs. 
4,001,  with  a  further  charge,  under  a  second  deed  of 
the  same  nature,  for  S.  Rs.  1,000.  The  first  deed 
bore  date  11th  Cheijt^  1231,  and  the  second  was  dated 
23rd  By  sack,  1232. 

The  Plaintiff  contended  that  a  foreclosure  of  the 
title  to  redeem  had  duly  taken  place,  and  on  that 
foreclosure  he  sued  for  possession  to  perfect  in 
himself  the  proprietary  right  to  the  lands  free  from 
redemption.  Ram  Button  Rae  was  the  only  one  of 
the  Defendants  who  disputed  the  claim.  He  con- 
tended, amongst  other  things,  that  the  claim  to  posses- 
sion of  the  lands  was  barred  by  limitation  of  suit,  and 
the  right  to  foreclose  defeated  by  a  due  deposit  of  the 
mortgage  money  under  the  Regulations  hereinafter 
referred  to.  The  Plaintiff  had,  as  the  Respondent 
contended,  wrongly  refused  to  accept  the  money,  and 
was,  therefore,  not  entitled  to  foreclosure.  He  further 
contended  that,  by  a  deed  of  sale  from  the  representa- 
tives of  the  mortgagor,  the  Plaintiff's  two  Kut- 
kubala,  or  deeds  of  mortgage,  had  been  rendered 
void. 
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The    first,    second,    and   third   points   to   be   deter-         is59. 

mined  were  stated   by   the  Judge  as  follows  :  as  on     pi^^^^^ 

the  remaining  points,  three  in  number,    lie  passed    on  i'^"^"  chowdry 

decision,  it  is  unnecessary  to  state  them.  Eookea 

„.  .  ,       ,  ,.     .^      .  ,  Begum 

''  Inrst  point,  whether  or  not  limitation   can    apply,    and  others. 

if  the  foreclosure  has  been  effected  after   the   lapse   of 

twelve  years  from  the  period  fixed  for   repayment   of 

the  amount  of  Plaintiff's  alleged   deed    of    conditional 

sale, 

"  Second,  whether  the  foreclosure  in  question  has 
taken  place  in  due  course  or  not ;  whether  in  the 
foreclosure  case,  the  amount  due  under  the  condi- 
tional deed  of  sale,  was  paid  by  the  Defendant,  under 
protest  or  not ;  and  whether  the  Defendant  had  any 
right  to  deposit  the  said  amount  or  not. 

"  Third,  when  another  deed  of  sale,  referring  to  the 
two  deeds  of  conditional  sale,  and  in  lieu  of  the 
amounts  specified  therein  has  been  executed,  which 
deed  of  sale  has  been  set  aside  as  invalid  by  the  Court,. 
then  has  Plaintiff  or  has  he  not  again  a  right  to  sue 
under  those  two  conditional  deeds  of   sale  ?" 

The  Judge  of  the  Civil  Court  of  the  Twenty-four 
Pergunuahs  decided  the  first  issue  in  favour  of  the 
Plaintiff,  the  Appellant ;  the  second  and  third  issues 
he  decided  in  favour  of  the  Respondent ;  and  the 
remaining  issues  he  judged  it  unnecessary  to  decide,, 
in  consequence  of  his  decision  on  the  second  and 
third  issues  in  the  Respondent's  favour.  He  dismissed 
the  Plaintiff's  suit,  with  costs. 

On  appeal  by  the  Plaintiff  from  that  decision  to 
the  Sudder  Dervanny  Adatvlut,  that  Court,  not  unani- 
mously, however,  reversed  the  finding  on  the  first 
issue,  and  in  effect  decided  that  the  Plaintiff's  suit 
was  barred  by  limitation. 


■jU 
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iSoO.  xiie  Pofondant,  nam  Button  Rue,  liad  not  appealed 

rriAXN.ATii   from  the  decision  of  tlic  lower  Court  on  the  issue   as 

^"^'^'"''''''"Mo  the  liinitation  of  the    suit;  and   it    was    contended 

PooicEA      l:)cf(3ro   their   I.ordships    that    the    appeal    Court  had 

Hiulotliori?.    not  authority  to   reverse   the   decision   of  the    Court 

below  on  that  issue  ;  but  their  Lordships    tliiuk    that 

the  appeal  of  the  Plaintiff  brought  the  whole    cause 

before  the   Sudder  Dewaimy  Adiivlut^   and  that  Bam 

Button  Rac^  who  had  the  decision  in  his   favour,    was 

not  bound  to  appeal  from   a   finding    unfavourable    to 

him  on  a  single  issue. 

The  iastrument  of  conditional  sale  in  this  case 
was  described  as  one  of  mortgage  on  the  face  of  the 
instrument  itself.  It  was  in  the  ordinary  form  of  a 
r>ij€-hil-wuija  or  Kut-kutjala.  It  contained  a  stipu- 
lation against  a  sale  or  mortgage  to  an}-  body  else  by 
the  mortgagor,  and  fixed,  for  payment  of  the  money, 
a  time  certain,  on  the  day  after  which,  if  the  property 
were  not  redeemed,  the  sale  of  the  lands  was  to  be- 
come absolute.  As  this  time  had  elapsed  more  than 
twelve  5''ears  before  the  instiution  of  the  foreclosure 
proceeding,  it  was  contended,  on  behalf  of  the  Re- 
spondent, that  the  claim  was  barred  under  the  rules 
of  limitation  contained  in  Ben.  Eeg.  III.  of  1793, 
sec.  14,  and  Ben.  Reg.  11.  of  1805,  sec.  3,  and  the 
Court  of  appeal,  reversing  on  this  point  the  ruling 
of  the  Court  below,  so  decided. 

After  the  execution  of  the  mortgage,  the  mort- 
gagor, Noor  Jehan.,  under  an  instrument  in  writing, 
appointed  the  Defendant,  Bam  Button  Bae,  her 
attorney,  to  manage  her  affairs,  and  put  him,  as  such, 
into  possession  of  the  property  in  question  for  herself. 
She  thereby  agreed  to  pay  him  a  considerable  sum 
for  his  remuneration  for  such  service ;  he  was   to  pay 
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certain  debts  wliicli  the  instrument   recites,  including        i^-j^- 
the  Appellant's  mortgage,  which  is  expressly  referred    pX^nnatic 
to  and  acknowledged  therein,  and  an  option  was  given  ^''^^  chowduit 
to  the  Defendant  to  purchase  the  property,  if  he  should      Eookka 

,  .       T      1  ^  f       L  jy  BEGU.U 

be  so  minded.  ,,i,j  otUcr.s. 

The  Defendant  alleges  that  ho  purchased  the  pro- 
perty accordingly.  In  the  former  litigation  herein- 
after referred  to  he  went  into  proof  on  this  point,  but 
he  has  not  proved  that  purchase  in  this  suit. 

The  sixth  issue  related  to  that  transaction. 

After  the  death  of  the  mortgagor,  disputes  arose  as 
to  the  property,  and  the  Defendant,  lican  Button  Bae, 
was  continued  in  possession  under  an  order  of  tlie 
Magistrate,  in  a  Foujdaru  proceeding  for  quieting  the 
possession,  who  left  the  parties  to  proceed  by  regular 
suit  for  the  decision  of  their  ric-hts. 

A  long  litigation  ensued  butwocn  certain  parties 
claiming  the  lands  under  an  alleged  gift  from  the 
husband  of  the  mortgagor,  Beehcc  JeJian^  and  claiming 
also  by  heirship  ;  and  Fiam  Button  Bae,  who  claimed 
under  the  alleged  sale  to  him  by  Becbee  JVoor  Jelian. 
In  that  suit  the  Appellant  intervened,  according  to  the 
practise  of  the  Mofussil  Courts,  for  the  protection  of 
his  interests.  He  went  into  evidence  to  prove  his 
mortgage  title ;  and  the  decrees  which  were  made, 
from  time  to  time,  in  the  Courts  in  India  in  the  pro- 
gress of  this  litigation  were  expressed  to  be  without 
prejudice  to  his  claims  as  mortagee. 

The  effect  of  this  intervention  on  the  question  as  to 
the  limitation  of  his  title  to  foreclose,  and  to  acquire 
possession  of  the  property  pledged  to  him,  will  be  sub- 
sequently considered. 

Finally,  by  a  decision  in  the  Privy  Council,  the  suit 
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isj9.        of  those   Plaintiffs    against  Ram   Rutton  Rae  (a),  was 

PrTnnath    dismissed.     .The   decision  in  the  Privy   Council   was 

rotChowury  j^^^^jg  without  prejudice  to  the   right    of  any  i^erson 

EooKEA      claiinin":  under  Noor  Jehan.  and   on  the   meaning    of 

Begum         ,  *=  .  ^  •         jv  ,  n         i 

and  others,    that  reservation,    and   ais   to  its  enect   on  the    alleged 

title   of  the   Defendant,    Ram   Rutton   Rae,  under  the 

sale  which  he  had  set  up,   some  discussion  took  place 

in  the  progress  of  the  arguments  in  this  case.     Their 

Lordships  deem  it  unnecessary  to  express  any  opinion 

on  that  point,   which  is  not  necessary  to  the  decision 

of  this  appeal. 

The  questions  to  be  considered  are,  whether  the 
Appellant,  the  mortgagee,  was  barred  by  limitation  of 
time  from  proceedings  to  foreclose  the  parties  entitled 
to  redeem  him  ;  and  if  he  were  not  so  barred,  whether 
he  proceeded  so  as  to  foreclose  such  parties ;  and 
lastly,  the  effect  of  such  foreclosure  on  the  suit  which 
he  instituted  for  possession.  By  Regulations  III.  of 
1793,  a  suit  is  barred  where  ''the  cause  of  action 
shall  have  arisen  twelve  years  before  any  suit  shall 
have  been  commenced  on  account  of  it  ;  unless  the 
Complainant  can  show,  by  clear  and  positive  proof,  that 
he  had  demanded  the  money  or  matter  in  question, 
and  that  the  Defendant  had  admitted  the  truth  of  the 
demand,  or  promised  to  pay  the  money ;  or  that  he 
directly  preferred  his  claim  within  that  period  for  the 
matters  in  dispute,  to  a  Court  of  competent  jurisdic- 
tion to  try  the  demand,  and  shall  assign  satisfactory 
reasons  to  the  Court  why  he  did  not  proceed  in  the 
suit,  or  shall  prove  that  either  from  minority  or  other 
good  and  sufficient  cause,  he  had  been  precluded  from 
obtaining  redress.  " 

In  considering  the  effect  of  a  legislative  bar  on  the 

(a)  See  4  Moore's  lud.  App.  Cases,  233. 


ox    APPEAL    FROM    THE    EA8T    IXDIES, 


353 


suit  of  a  Plaintiff,  created  as  it  is  hero  by  general  words, 
it  is  often  important  to  regard  the  nature  and  object 
of  the  suit ;  the  nature  of  the  title  to  which  the  bar 
is  set  up  ;  who  the  parties  are  who  raise  the  objec- 
tion, and  against  whom  it  is  raised.  The  bar  from  a 
twelve  years'  possession  under  that  Eegulation  does 
not  depend  simply  on  the  length  of  possession,  it  may 
exist  in  faA'our  of  one  occupant  and  not  of  another  ; 
it  may  be  poweiiul  against  one  demand,  or  one  sort 
of  claim,  and  be,  at  the  same  time,  inoperative  as 
against  others.  The  time  may  run  from  a  date  prior 
or  subsequent  to  the  Plaintiff's  title  to  possession.  A 
"  cause  of  action"  is  not  prolonged  by  mere  transfer 
of  the  title.  It  cannot  be  laid  down,  therefore,  as  a 
rule  universally  true,  that  under  the  Eegulation  III. 
of  1793,  section  14,  a  mortgagee's  proceeding  for  a 
foreclosure  under  a  mortgage,  of  the  class  of  Bije-hil- 
wuffa  simply,  cannot  be  preferred  after  twelve  years 
from  the  expiration  of  the  time  which  the  instrument 
fixes  as  the  period  of  redemption  by  payment,  and  on 
the  expiration  of  which  the  conditional  sale  will  be- 
come absolute,  for  this  indiscriminating  ground  of 
decision  would  include  alike  adverse  occupations,  and 
those  which  had  not  the  semblance  even  of  such  a 
character,  and  would  establish  a  bar  arising  from 
simple  occupation,  and  not  from  the  laches  of  the  de- 
mandant or  of  others  before  him.  The  contention, 
on  the  part  of  the  Respondent,  indeed,  was  not 
pushed  to  that  extent,  and  it  was  conceded  that  a 
possession  continuing  under  and  in  privity  with  and 
with  acknowledgment  of  the  claimant's  title,  would 
not  operate  as  a  bar  ;  as,  for  instance,  in  the  case  of  a 
trust,  and  the  ordinaiy  possession  of  a  cestui  que  trust, 
or  trustee  under  it.  These  instruments  of  condi- 
YOL.  v.ii.  s  1 


1859. 

PllAKNAXn 

Roy  Chowdet 

V. 

Rookea. 

Begtjm 

and  others. 
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1859.        tional  sale  have  now  an  operation  different  from  that 

pRANXAxn    which  they  originally  had.     They  are  mortgagors  now, 

RoyChowdry  j,g(jgei-yablc   like  ordinary  mortgages,  and  subject  to 

ii()oKEA      foreclosure.     There   is    some   danger    of  falling  into 

BEQuxr  ...  -PIT 

ami  others,    error  in  decisions  as  to  the  limitation  of  suits  founded 

on  them,  if  their  old,  rather  than  their  present, 
character  be  regarded.  As  long  as  the  transaction 
was  one  of  sale,  conditional  at  first,  amd  absolute  at  a 
certain  period  afterwards  by  lapse  of  time,  unless,  on 
the  prior  performance  of  a  certain  condition,  the  title 
to  the  land  was  on  tliat  condition  teiminating  in 
favour  of  the  conditional  purchaser,  the  ^me  as  that 
of  any  ordinary  owner,  and  a  possession  jmind  facie 
irreconcileable  with  it,  might  well  be  deemed  adverse 
from  the  date  of  the  completion  of  the  perfect  title  in 
the  buyer. 

But  if  the  transaction  be  viewed  as  it  should  now  be 
regarded  under  the  Regulations,  as  one  of  mortgage, 
redeemable  at  any  time  by  the  mortgagor,  or  those 
claiming  under  him  in  privity  with  his  title  as  mort- 
gagor ;  then,  as  no  di:fference  between  the  law  preva- 
lent in  India  and  the  law  prevalent  here  as  to  the 
relation  between  mortgagor  and  mortgagee  on  this 
point  has  been  suggested  to  their  Lordships,  the  pos- 
session of  those  who  claim  under  the  mortgagor,  so 
long  as  they  assert  a  title  to  redeem,  and  advance  no 
other  title  inconsistent  with  it,  must,  jK>r^y««  facie  at 
least,  be  treated  as  perfectly  reconcileable  with,  and 
not  adverse  to,  the  title  of  the  mortgagee,  and  the 
continuation  of  his  lien  on  the  thing  pledged.  It  is 
by  no  means  the  essence  of  such  a  title  there,  any 
more  than  it  is  here,  that  it  should  be  accompanied 
by  an  actual  continuing  possession  of  the  lands.  The 
pledgee   may,   from   various   causes,   be   reluctant  to 
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assume   possession   of   the   pledge,   or  to   shorten  the         '■■■"'>• 

period  of  its  redeemable  quality.  Pkankath 

In  addition   to  this,  it  is   to  bo   observed  that,  as  ^'''''  <^;;«'^^ 
under  the  Regulations  an  adverse  title  must  also  be  a       T^ookea 

.  Begum 

Z»(>/irt/(/e  title,  under  the  shorter  period  of  limitation;  and other.s. 
and  as  neither  mortgagor  nor  mortgagee  can,  in  ordi- 
nary cases,  be  unconscious  of  the  conditional  nature 
of  their  own  titles,  there  is  no  ground  for  presuming 
-generally  between  the  immediate  parties  an  adverse 
title  from  mere  length  of  posses  ]ion.  Where  a  mort- 
gage is  subject  by  law  to  be  foreclosed,  the  title  to 
foreclose  ia  in  the  nature  of  a  limit  to  the  title  to 
redeem.  It  by  no  means  follows,  as  a  consequence, 
that  the  mortgagee  foreclosing  will  be  able,  in  a  suit 
for  possession,  to  make  good  against  all  occupants  a 
title  to  possession.  Foreclosure  is  a  step  towards  that 
object,  und-er  the  law  relating  to  these  securities, 
where  the  object  is  to  obtain  a  proprietary  right ;  but 
in  the  mortgagee's  suit  for  possession,  consequent  on 
the  foreclosure  notice,  the  Plaintiff  may,  according 
to  the  character  of  the  Defendant,  be  met  and  de- 
feated by  proof  of  a  prior,  or  of  a  superior,  title ;  or 
by  proof  of  want  of  title  in  himself,  or  that  he  has 
not  perfected  his  title  to  possession.  But  such  de- 
fences are  not  open  alike  to  all  Defendants,  and  be- 
tween mortgagee  and  mortgagor  some  of  them  would 
be  inadmissible. 

Their  Lordships  can  find  in  this  case  no  evidence, 
and  nothing  to  support  an  inference,  that  the  once  un- 
doubted right  of  the  mortgagee  to  enforce  possession 
was  at  an  end,  or  barred,  or  incomplete.  His  inter- 
vention in  the  litigation  before  alluded  to,  his  proofs 
and  proceedings  in  that  litigation,  the  decrees  in 
relation  to  his  title,  the  objection  made  to  it  by  Bam 
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1859.       Rutton  Rae,  on  tlie  untenable  ground  that  his  mort- 
Pr.\nxatii   gage  title  was  merged,  as  it  were,  in  a  conditional  pur- 
Ko\  Chow  Din  ^^^^^  which  uever  took  effect,   afford  the  strongest 
RooKEA     pi'oof  that  no  payment  or  other  act  had  extinguished 
and  others,    his  lien  ou  the  lands  hypothecated  to  him.     The  De- 
fendant, Bam  Button  Bae,  if  he  became  a  purchaser, 
as  he  has  alleged,  took  with  notice  of  the  mortgagee's 
title,  which  in  terms  forbade  anj^  subsequent  sale. 

A  mitigation  of  this  restrictive  condition  appears  to 
have  been  established  by  a  series  of  decisions  in  the 
Company's  Courts,  which  limit  it  to  sales  or  mort- 
gages, not  made  subject  to  the  prior  mortgage ; 
so  that,  in  the  view  most  favourable  to  the  De- 
fendant, the  case  stands  thus  :  if  his  could  be  con- 
sidered a  bond  fide  possession  at  all,  it  must  be  taken 
to  have  been  a  possession  originally  not  adverse  to, 
but  consistent  with,  the  mortgage  title.  If  such  were 
its  character,  there  is  nothing  whatever  to  show  that 
it  became  adverse  at  anj'  time  before  twelve  years  pre- 
ceding the  institution  of  the  Appellant's  foreclosure 
suit.  The  litigation  before  referred  to  was  consistent 
with  the  recognition  by  both  parties  of  the  title  of 
the  mortgagee,  who  intervened  in  that  suit.  It  is 
stated  by  one  of  the  Judges  that  both  parties  ad- 
mitted the  mortgage  title.  Whether  this  was  so  or 
not  their  Lordships  have  not  in  this  suit  the  means 
before  them  of  judging ;  but  they  find,  certainly,  no 
proof  of  a  repudiation  by  Bam  Button  Bac  of  the 
mortgage  title  at  any  period  twelve  years  before  the 
institution  of  the  foreclosure  proceeding  and  the  noti- 
fication under  it.  Had  such  a  repudiation  appeared, 
such  repudiation,  whilst  it  would  have  established  from 
its  date  the  commencement  of  adverse  possession, 
would,  at  the   same  time,  under   the   circumstances  of 
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this  particular  case,  have  established,  iu  the  opiiiiou  of       isj^- 
their  Lordships,  from  the  same  date,  an  absence  of    PuvNXATit 
hond  fides  in  Ram  Button  Eae  as  to  the  mortgagee's   ""^   «^wdry 
title ;   consequently   their  Lordships,  in  any   way  of     ^"^^l^^^ 
viewing  the  question,  are  unable  to  concur  in  opinion    and  othurs. 
with  the  majority  of  the  Judges  in  the  Judder  Court 
that  the  claim  was  barred  by  limitation  as  to  time. 

The  intervention  of  the  Appellant  in  the  suit,  his 
proceedings .  in  it,  the  recognition  of  his  title  in  the 
decrees,  all  serve  to  show  that  the  Appellant  was  not 
sleeping  upon  his  claims,  and  that  he  was  deterred 
from  enforcing  them  in  a  distinct  suit  of  his  own  only 
by  the  circumstances  of  that  litigation.  He  was  cer- 
tainly not  precluded  by  any  physical  or  legal  impedi- 
ment from  the  institution  of  a  suit ;  but,  as  one  of  the 
litigant  parties  admitted  his  title ;  as  the  right  of  the 
Eespondent  was  still  suh  jiidice  ;  as  the  title  to  redeem 
could  be  but  in  one  of  these  parties ;  as  he  had  been 
allowed  to  intervene  and  was  a  continuing  party  in 
that  suit,  their  Lordships  think  that  it  would  be  an 
inconsistent  course  in  the  Courts  to  hold  that  he  had 
been  guilty  of  laches,  and  that  the  pendency  of  such 
a  litigation,  with  the  proceedings  in  it,  furnished  no 
"  good  and  sufficient  cause"  for  his  not  proceeding 
with  his  own  claim  in  a  distinct  suit,  a  step  which 
would  have  increased  the  cost  of  litigation  to  the  par- 
ties who  were  only  contesting  inter  se  for  the  title, 
which  gave  the  right  to  redeem.  The  case,  in  this 
point  of  view,  falls  in  with  the  principle  of  that  lately 
decided  in  the  Privy  Council,  Bajah  Enayet  Ilossein  v. 
Sayud  Ahmed  Rcza  {cmtc^  p.  238). 

The  question  remaining  to  be  considered  is,  whether 
the  foreclosure  proceedings  were  regular.  The  mort- 
gagee, under  this  form  of  mortgngo,  unless  he  be  put 


35S  CASES    IN    THE     I'RIVT    COUNCIL 

iSo9.        into  possession  of   liis  pledge  by  the  act  of  the  niort- 

Prannatii    gagor,  must,   according  to  the  law  prevalent  in  the 

Ho\\DR\   Qom-ts  of  the  East  India  Company,  under  the  Eegu- 

"^iS^nfi      lations,  seek  the  assistance  of  a  Court  to   give  him 

and  others,    j^ossession  of  liis  pledge.     When  his  object  is  also  to 

foreclose  the  mortgage,  he  must  effect  that  object  in 

the  mode  prescribed  by  Eegulation  III.  of  1793,  see. 

14;   Eegulation  II.  of   1805,  sec.  3;  and  Eegulation 

XTII.  of  1806,  sees.  7  &  8. 

If  this  mode  be  not  followed,  the  foreclosure  will 
not  be  regular,  and  the  mortgagee's  title  to  possession 
will  not  be  complete. 

The  objections  which  were  raised  at  the  Bar  to  this 
proceeding  were,  that  the  heir  of  the  mortgagor  was 
not  duly  served,  and  that  the  mortgagee  had  refused 
a  valid  tender  of  the  money  due  to  him  under  his 
mortgage. 

AYith  respect  to  the  first  objection,  it  appears  to 
their  Lordships,  upon  the  evidence,  to  be  sufficiently 
established  for  the  purposes  of  this  cause  that  Rookea 
Begum,  upon  whom  the  notice  was  served,  was  the 
heir  of  Noor  Jchan. 

The  remaining  objection  relates  to  the  payment 
into  Court,  in  the  nature  of  a  tender,  which  was 
made  by  the  Defendant,  Ram  Rutton  Rac.  Ram 
Rutton  Rae  directed  the  money  to  be  paid  out  to  the 
Appellant ;  but,  at  the  same  time  in  his  petition  to 
the  Court,  he  disputed  the  validity  of  the  Appellant's 
title  to  foreclose,  and  expressed  an  intention,  amount- 
ing to  a  notice,  to  sue  the  Appellant  to  recover  back 
the  very  money  which  he  was  tendering. 

The  meaning  of  the  direction  that  the  money  may 
be  paid  into  Court  clearly  is,  that  the  mortgagor  may 
have  adequate  and  lasting  evidence  of  that  which  is 
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pnt  in  place  of  a  tender,  and  the  mortgagee  the  security        1859. 
and  advantage  of  a  deposit  in  acknowledgement  of  the    pkanxath 

.•,1  KoY  Chowdrt 

title.  ^_ 

The  mort";a<Tree  would    have   little   iuducomeiit  to      Rookea 

....  .  .  EFcrM 

take  the  money,  waiving  his  lien  by  its  acceptance,  if  and  others. 
litigation  on  the  very  same  subject  were  to  recom-  ' 
mence  upon  his  acceptance  of  the  money  ;  and 
though  mere  words  in  the  form  of  a  protest,  which 
may  accompany  a  tender,  will  not  defeat  it,  where 
thej^  can  reasonably  be  regarded  as  idle  words,  their 
Lordships  think  that  the  proceedings  of  Bam  Rutton 
Rue  with  respect  to  tlie  mortgagee's  title  to  foreclose 
forbid  such  an  interpretation  of  his  language  and  his 
act.  But  independently  of  this  objection  to  the  pay- 
ment, another  and  a  gi-aver  reason  exists  for  holding 
it  to  be  not  such  a  payment  as  the  Regulations  con- 
template. 

The  title  of  Bam  Button  Rae  to  redeem  was  neither 
proved  nor  admitted.  A  grave  suspicion  rested  on 
his  alleged  purchase,  which  the  litigation,  so  far  from 
dispelling,  had  increased.  Had  the  mortgagee  ac- 
cepted his  money,  he  would  have  admit  ced  a  title  to 
redeem  in  which  he  was  not  bound  to  acquiesce  ;  and 
as  that  titie  has  not  been  proved  in  this  case,  the 
refusal  must  be  viewed  now  in  the  same  light  as  if  the 
money  had  been  tendered  by  one  who  had  no  title  to 
redeem  the  mortgage,  and  who  did  not  offer  it  with 
due  consent,  in  the  name  of  the  heir  of  the  mort- 
gagor. Their  Lordships  think  that  the  service  of  the 
notice  on  Rcmi  Rutton  Rae  raised  no  ease  of  estoppel. 
The  mortgagee  cannot  tell  the  exact  nature  of  an 
occupant's  title  in  all  cases,  nor  how  far  he  may  bo 
entitled,  with  the  mortgagor's  consent,  to  tender  in 
his  name.     It  is  best  to  have  a  general  rule,  and  ser- 
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1859.        vice  ou  tlio  occupant  is  calculated  to  prevent  errors. 
PiiANXAxn    Consequently,   their  Lordshipe  think  that  the  objec- 
.ho\m:.kv  ^-Qj^g  ^Q  ^Yie  forclosure  fail. 

EooKEA  Had  the  course  of  proceedin";  in  the  Courts  below 

ftud  othors.  admitted  of  a  judgment  for  the  mortgage-money,  with 
interest  and  costs,  on  a  suit  for  possession  of  the  pro- 
perty pledged  to  secure  it,  their  Lordships  would 
have  so  limited  their  decision  on  this  appeal.  As  the 
decision  in  this  proceeding  is  not  final,  it  will  not 
affect  any  right  to  redeem  to  which  the  heirs  of  JVoor 
Jehan  may  be  entitled,  upon  which  their  Lordships 
forbear  from  offering  any  opinion. 

Their  Lordships  will  recommend  to  Her  Majesty  to 
reverse  the  decision  which  has  been  given,  and  to 
direct  judgment  to  be  given  for  the  Plaintiff,  with  his 
costs  below,  and  the  costs  of  this  appeal. 
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The  EisT  India  Company       -         -       Appellanis^ 

AND 

Andrew  Eobertson,  John  Goldinq-  j  j^         j,,,t,* 

HAM  AND  OTHERS  -  -  -  )  ^ 

Oa  apjjeal  from   the  Sujjretne    Court  at  Madras. 
I  HIS   was   an    apoeal    from    a    decree    of    the  Su-  loth,  I6th,  & 

r-.  r.  -r     , .  1^    7  1  •   1     1      1         1     iTthMarcli, 

preme  (Jourt  or  Judicature  at  Madras,  wnicn  declared        i859. 

*  Present :    Members  of  the  Judicial   Committae, — The  Eight     T^^^'T/^fig 

•  Hon.  The  Lord  Justice  Knight  Bruce,  the  Eight  Hon.   The  Lord   Ci-vil  service 

Justice  Turner,  the  Eight  Hon.  Sir  Edward  Eyan,  and  the  Eight   annuity  fund 

Hon.  Sir  Cresswell  Cresswell.  £^j,  ^^^  ^^^^_ 

Assessor, — Eight  Hon.  Su-  Lawrence  Peel.  pose  of  provid- 

ing anmuties 
to  the  civil  seiTants  of  the  East  India  Company  in  the  Madras 
Presidency,  upon  retiring  from  service.  The  annuities  were  to  be  pro- 
vided for  by  subscrijjtions  of  the  civil  servants  to  that  fund,  to 
the  amount  of  one  half,  and  by  contributions  by  the  East  India  Com- 
pany to  the  extent  of  the  other  half.  These  contributions  were  to  be 
received  by  trustees  and  applied  by  them  to  make  good  the  dificiency 
which  was  to  be  supplied  by  the  Company.  It  appeared  that  ui  some 
instances  the  trustees  of  the  fund,  where  an  excess  of  subscrriptions  had 
been  paid  by  a  subscriber  entitled  to  an  annuity  beyond  the  half  value  of 
the  annuity,  had  returned  the  excess.  R. ,  a  subscriber,  from  the  institution 
oithefund  in  1825,  had  contribiited  beyond  the  half  value  of  his  annuity. 
Held  that,  although  the  regulations  of  the  Madras  civil  service  annuity 
fund  did  not  justify  a  refund  to  a  subscriber  of  the  amount  of  his  sub- 
scriptions in  excess  of  the  prescribed  amount.yetthatthe  practice  which 
had  prevailed  of  the  trustees  refunding  the  contributions  in  excess,  and 
the  acquiescence  of  the  East  India  Company  in  such  practice,  precluded 
the  Company  from  disputing  the  right  of  the  subscriber  to  repayment  of 
the  surplus  of  his  subscriptions  in  excess  of  the  half  value  of  the  an- 
e  nuity  payable  out  of  the  fund. 

;'  Two  sets  of  Defendants  severed  in  defence  (their  interests  involving 

H  an  alternative  as  to  which  was  responsible  to  the  Plaintiff),  and  the 

p  Court  below  fixed  one  set  of  the  Defendants  with  the  liability.     Upon 

'  an  appeal  in  which  the  Plaintiff  was  made  solo  Respondent,  the  other 

Defendants  were  held  entitled  to  appear,  and  to  lodge  a  separate  case. 
VOL.  vir,  T   1 
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1859.        the  Respondent,  Robertson,  entitled  to  the  repayment 

The        by  the  Appellants  of   the  accumulated  amount  of  his 

Company^  subscriptions    to    the    Madras   civil    service    annuity 

V-  fund,  and  of  interest   thereon   in  excess  of  half   the 

Robertson 

and  others,  value  of  the  annuity  payable  to  the  Eespondent, 
Robertson,  out  of  the  fund. 

The  suit  was  instituted  by  the  Eespondent,  Robert- 
ton,  against  the  Appellants  and  the  other  Eespondents, 
■John  GolcUngham,  Guy  Lushington  Prendergast,  Thomas 
Pycroft,  Franklyn  Lushington,  George  Ellis,  Alexander 
John  Arbuthnot,  and  James  Duncan  Sim,  the  managers 
and  trustees  of  the  Madras  civil  service  fund.  The 
object  of  the  bill  was  to  compel  a  refund  or  repay- 
ment by  the  Appellants,  and  the  trustees  of  the  fund, 
of  the  accumulated  amount  of  the  Eespondent,  Robert- 
soil's,  subscriptions  to  the  Madras  civil  service  annuity 
fund,  and  interest  in  excess  of  half  the  value  of  the 
annuity  payable  to  him  out  of  the  fund.  The 
question  turned  upon  the  constitution  and  construc- 
tion of  certain  deeds  creating  the  Madras  civil  service 
annuity  fund,  and  the  rules  and  regulations  for  the 
administration  of  that  fund.  The  facts,  with  the 
history  of  the  institution  of  the  fund,  are  so  fully 
set  forth  in  the  judgment,  that  any  further  statement 
•     here  is  unnecessary. 

By  the  decree  of  the  Supreme  Court  at  Madras,  it 
was  declared  that  the  Plaintiflt  was  entitled  to  a  refund 
or  repayment  of  the  surplus  or  excess  paid  by  the 
Plaintiflf  to  the  Madras  civil  service  annuity  fund,  as 
a  subscriber  to  the  fund,  with  interest  thereon  from 
the  28th  of  Ajjril,  1855,  to  the  day  of  payment,  at 
the  rate  of  five  per  cent,  per  annum.  And  the  Court 
further  decreed  that  the  Defendants,  the  East  India 
Company,    should  pay   to   the   PlaintilS  the   sum   of 
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Es.  39,014,  being  the  amount  of  such  surplus  or 
excess,  and  also  the  sum  of  Es.  5,055,  being  the 
amount  of  interest,  making  together  the  su!n  of 
Es.  44,069. 


1859. 


The 
East  India 
Company 
And  the  Court  further  declared  that  the    ^     ^' 

E0BERT8ON 

Defendants,  the  East  India  Company,  were  liable  to    and  others. 
pay  to  the  Plaintiff  an  annuity  of  £1,000  per  annum 
up  to  the  time  of  his  death. 

The  Appellants  brought  the  present  appeal  from 
that  decree.  They  made  Robertson^  the  Plaintiff  in 
the  Court  below,  the  sole  Eespondent  to  the  appeal. 

In  consequence  of  which, 


Mr.  W.  W.  Makeson 

Moved,  on  behalf  of  the  Defendants,  the  trustees 
and  managers  of  the  civil  service  annuity  fund,  for 
leave  to  appear  separately,  as  they  had  an  interest  dis- 
tinct from  the  East  India  Company,  who  sought  to 
make  the  trustees  of  the  fund  responsible  to  the 
Eespondent.. 

Mr.  W.  H.  Melvill^  for  the  Appellants,  opposed, 

On  the  ground  that  it  would  entail  unnecessary 
expense  upon  the  fund,  if  the  trustees  were  made 
parties. 

Their  Lordships  were  of  opinion,  that  as  the  trus- 
tees had  put  in  a  separate  answer  in  the  Court  below, 
and  the  Appellants  sought  to  fix  them  with  the  lia- 

*  Present :  Members  of  the  Judicial  Committee, — Tlxe  Eight 
Hon.  Dr.  Lushington,  the  Right  Hou.  The  Lord  Justice  Knight 
Bruce,  the  Eight  Hon.  The  Lord  Justice  Tm-n3r,  the  Eight  Hon, 
Sir  Edward  Eyan,  and  the  Eight  Hon.  Sir  John  Tavlor  Coleridge.. 


ind  Dec, 

1858.* 
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1859. 

The 

E.\ ST  India 

Company 

robertsox 
p-nd  others. 


bility,  they  were  entitled  to  appear  and  lodge  a  sepa- 
rate case. 

The  appeal  was  argued  by 

Sir  R.  Bethell,  Q.  C,  Mr.  E.  J.  Lloyd,  Q.  C,  and 
Mr.  W.  H.  Melvill,  for  the  Appellants ;  and 

Mr.  R.  Palmer,  Q.  C,  and  Mr.  Freelwg,  for  the 
Bespondent,  Robertson, 

Mr.  Roll,  Q.  C,  and  Mr.  W.  W.  Makeson,  ap- 
peared for  the  trustees  of  the  fund,  but  were 
not  called  upon,  as  the  Appellants  undertook 
the  responsibility  of  the  trustees. 

The  points  submitted  to  their  Lordships  in  argu- 
ment sufficiently  appear  in  the  judgment.  The  autho- 
rities cited  were,  upon  the  question  whether  Robertson 
was  entitled  to  have  the  excess  of  his  subscriptions 
refunded,  Boldero  v.  The  East  India  Company  (a), 
Davis  Y.  The  trustees  of  the  Madras  civil  service  fund  {h). 
And,  as  to  the  effect  of  the  mistake  in  the  construc- 
tion of  the  rules  and  regulations  of  the  Madras  civil 
service  annuity  fund,  by    the  trustees    in    granting   a 

((?}  26  Beav.  316.  Affirmed  on  appeal  bj  the  Lord  Cliancellcr, 
Jan.  nth,  1860. 

{h)  This  case  is  not  reported.  The  facts  were  these  : — In  the 
year  1852,  Davis,  a  member  of  the  civil  service,  and  a  subscriber 
to  the  Madras  fund  of  1825,  filed  a  bill  in  the  Supreme  Court  of 
Madras  against  the  then  trustees  of  the  fund,  for  the  refund 
of  the  excess  of  his  subscriptions  over  the  half  value  of  his  an- 
nuity ;  the  suit  was  defended  by  the  trustees  on  behalf  of  the  East 
India  Company.  On  the  7th  of  August,  1856,  a  decree  was  passed, 
Isrhereby  it  was  declared  that  Davis  was  entitled  to  a  refund  of  such 
surplus  ;  and  the  trustees  were  directed  to  pay  the  same  to  him 
with  costs.     The  trustees  accordingly  paid  the  surplus. 
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refund  to  annuitants,   entitling  a  subscriber  to  relief  i^^^- 

in    equit)^,     The     Directors    of  the    Midland     Western  Tnv. 

R-aihvay  of  Ireland  v.   dohnson  («),  Kerr  v.  The   Mid-  CoIpI^y^ 

dlesex  Hospital  (b),  Stbkes  v.  Heron   (e),  Raivlings  v.  ^*  ,   , 

Jennings  (d),    Stretch   v.    Watkins   (e),    and    Clough  v.  and  othera. 
Wgnne  (/),  were  referred  to. 

Their  Lordships'  judgment  was  delivered  by 

The  Lord  Justice  Turner. 

This  is  an  appeal  by  the  East  India  Company  20th  June, 
from  a  decree  of  the  Supreme  Court  of  Judicature  .^-^^!^ 
at  Madras^  by  which  that  Court  declared  the  Respon- 
dent, Robertson,  to  be  entitled  to  a  refund  or  repay- 
ment of  the  surplus,  or  excess,  paid  by  him  to  the 
Madras  civil  service  annuity  fund,  as  a  subscriber  to 
the  fund,  with  interest  from  the  28th  of  April,  1855 
(the  date  to  which  the  Respondent's  account  was  made 
up  by  the  trustees  of  the  fund),  to  the  day  of  payment, 
at  the  rate  of  £5  per  centum  per  annum  ;  and  the 
Court  decreed  the  East  India  Company  to  pay  to  the 
Respondent  the  sum  of  Rs.  44,069,  the  amount  of 
such  surplus,  or  excess,  and  interest ;  and  the  Court 
also  declared  that  the  East  India  Company  was  liable  to 
pay  to  the  Respondent  an  annuity  of  £1,000,  up  to 
the  time  of  his  death,  and  decreed  the  Company  to 
pay  the  same  accordingly  ;  and,  further  decreed  the 
Company  to  pay  the  Respondent's  costs  of  the  suit. 
There  were  some  further  directions  in  the  decree  as  to 


(a)  6  H.  L.  Cases,  798.  {h)  2  De  G.  Mac.&  Gor.  576, 

{c)  12  Clk.  &  Fin.  161.  (</)   13  Ves.  38. 

{&)  1  Madd.  253.  (/)  2  Madd.  188.. 


!GG 
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1859,        acts  to  be   done  by   the  trustees   of  the  fund,  for   the 

The        purpose  of  effectuating  the  payments   decreed  to   be 

Company^    made  by  the  Company,  but  it  is  unnecessary  to   refer 

V.  particularly  to  those  directions,   the  Company  having 

and  others,    very  properly,  upon  the  hearing  of  the   appeal,    taken 

upon  themselves  the  case  of  the  trustees. 

The  Madras  civil  service  annuity  fund  had  its 
origin  in  the  year  1800^  when  it  was  determined  that 
the  objects  of  an  institution,  which  had  been  founded 
in  the  year  1787,  to  provide  for  the  widows  and  chil- 
dren of  the  civil  servants  of  the  Madras  Presidency, 
should  be  extended  for  the  purpose  of  securing  to  a 
certain  number  of  the  civil  servants  of  the  Presidency 
annuities  on  which  they  might  retire  from  the 
service. 

The  extension  was  carried  into  effect  by  a  deed 
poll,  dated  the  1st  of  September,  1800.  In  the  year 
1814,  the  funds  of  the  institution,  to  which  the  East 
India  Company  were  large  contributors,  had  greatly 
accumulated,  and  it  was  determined  to  separate  the 
charity  and  annuity  branches  of  the  fund,  and  to  in- 
crease the  number  of  the  annuitants. 

A  deed  poll,  dated  the  1st  of  Jult/,  1814,  was 
accordingly  executed  by  a  large  nnmber  of  the  civil 
servants  of  the  Presidency.  The  provisions  of  this 
deed  were  to  this  effect :  the  accumulated  funds  of 
the  institution  were  assigned  to  trustees,  as  to  five- 
eighths,  in  trust  for  the  charity  branch  ;  and  as  to  the 
remaining  three-eighths,  iu  trust  for  the  annuity 
branch.  There  were  to  be  seven  trustees  of  ths  funds, 
of  whom  the  Chief  Secretary  and  the  Accountant- 
General  of  the  Madras  Government  were  to  hold  the 
office  ex  officio,  and  the  others  wero  to  be  annually 
elected.     The  Sub-treasurer  of  the  Madras   Govern- 
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Inent  was  to  be  the  treasurer  of  the  institution,  and 
the  moneys  belonging  to  the  fund  were  either  to  be 
kept  in  the  public  treasury,  or  invested  on  public 
Government  securities  \  aUd  as  to  the  annuity  branch, 
in  order  to  secure  the  payment  of  twenty-three 
annuities  of  £400  each,  a  capital  oi  two  and  a  half 
lacs  of  star  pagodas  was  to  be  raised  by  the  three- 
eighths  of  the  capital  belonging  to  the  fund  and  the 
accumulations  upon  it,  and  by  the  contributions  of 
the  East  India  Company,  and  the  payments  of  the 
parties  to  the  deed.  Each  party  was  to  pay  to  the 
annuity  branch  two  per  cent,  per  annum  on  all  his 
salaries,  allowances,  emoluments,  and  fees  of  office, 
until  the  two  and  a  half  lacs  of  star  pagodas  should 
have  been  accumulated ;  but  no  party  was  to  be  re- 
quired to  subscribe  towards  forming  the  accumulated 
capital  more  than  2,500  pagodas.  When  the  two  and 
a  half  lacs  of  star  pagodas  should  have  been  accumu- 
lated, the  rate  of  subscription  was  to  be  reduced  to 
such  an  amount  as  would  provide  the  annual  sum  of 
8,000  pagodas,  being  the  sum  required,  with  the  inte- 
rest, on  the  accumulated  capital,  to  answer  the  twenty- 
three  annuities  of  £400.  Each  of  the  annuities  was 
to  be  payable  for  the  life  of  the  person  accepting  it. 
The  annuities  were  to  be  offered  to  the  civil  servants, 
parties  to  the  deed,  according  to  their  seniority,  but 
no  party  was  to  be  allowed  to  accept  an  annuity  from 
the  fund  until  he  should  have  paid  to  the  annuity 
branch  the  sum  of  2,000  pagodas.  The  number  of 
the  annuities  was  not  to  exceed  twenty-three,  unless 
the  Court  of  Directors  should  previously  sanction  an 
increased  number.  Any  party  accepting  an  annuity 
was  to  resign  the  service  before  the  1st  of  January 
next  following  his  acceptance. 


1859. 

Thic 

East  India. 

Company 

V. 

Robertson 
and  others. 
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iSo9.  Another  deed  poll,  dated  the  Jst  of  3Ia^  1818,  was 

""the^       afterwards  executed  by   many  of  the  civil  servants  of 
^CompSt^    the  Presidency.     By  this  deed,  after  reciting  the  deed 
V.  poll   of   1814,  it  was  agreed  that  sixty  annuities  of 

and  others.  ^£600  sterling  should  thereafter  be  granted  and  paid 
to  the  persons  who  were  parties  to  the  recited  deed, 
and  to  that  deed,  under  the  same  provisions,  however, 
as  were  contained  in  the  recited  deed  as  to  the 
annuities  of  £400  ;  it  was  further  agreed  that  none 
of  the  parties  to  the  deed  should  be  allowed  to  accept 
an  annuity  of  £600,  until  he  should  have  paid  to  the 
annuity  branch  of  the  fund  the  sum  of  5,949  pagodas, 
except  that  a  remission  or  abatement  was  to  be  made 
in  favour  of  certain  parties.  It  was  also  agreed  that 
the  increased  monthly  contribution  to  the  annuity 
branch  of  the  fund  should  be  paid  by  each  of  the 
parties  to  tiie  deed  so  long  as  he  continued  to  receive 
salary,  allowance,  emoluments,  or  fees  of  ofl&ce,  not- 
withstanding he  might  have  subscribed  the  whole  of 
the  5,940  pagodas  ;  and  the  contribution  thereafter  to 
be  made  by  the  parties  to  the  annuity  branch  was  fixed 
at  the  rate  of  three  and  three-quarters  per  cent,  per 
annum,  on  all  salaries,  allowances,  emoluments,  and 
fees  of  office. 

In  the  year  1824,  the  East  India  Company  con- 
curred with  their  civil  servants  in  Bengal  in  the 
establishment  of  a  fund  for  granting  them  annuities  on 
their  retiring  from  the  service.  The  principles  on 
which  that  fund  was  to  be  established,  and  the  rules 
by  which  the  application  of  it  was  to  be  governed, 
were  contained  in  a  despatch  from  the  Court  of 
Directors  to  the  Government  of  India,  dated  the  8th 
of  December,  1824,  and  in  paper  appended  to  that 
despatch,   containing  the  regulations  of  the  fund  as 


ox    APPEAL    FROM    THE    EAST    INDIES, 


309 


proposed  by  a  committee  of  the  Bengal  civil  servauts,  i^-'^Q- 
with  the  alterations  in  those  regulations  which  the  the 
Court  of  Directors  considered  to  be  necessary.  East  India 

The  despatch  is  to  this  effect :   it  notices,  in  the  '^• 

early  part  of  it,  the  annuity  funds  at  Madras^  and  and  others. 
that  at  Madras  the  condition  of  the  grant  of  the 
annuities  was  that  the  grantee  should  have  paid,  either 
in  subscriptions  to  the  fund,  a  certain  aggregate  sum, 
or  that  he  should  pay  the  difference  between  such 
sum  and  the  amount  of  his  subscriptions.  It  then 
points  out,  in  paragraph  40,  that  an  annuity  fund  to 
be  successful  must  derive  material  assistance  from 
the  Company;  and  then  in  paragraphs  41,  42,  43,  it 
jn'oceeds  thus: — "41.  A  contribution  to  an  annuity 
fund  from  the  Company  is  evidently  a  boon  to  the 
service,  and  operates  precisely  in  the  same  way  as  if 
the  Company  itself  were  to  grant  annuities  to  civil 
servants  upon  retirement,  so  that  the  real  pecuniary 
advantage  to  the  service  of  a  fund  so  constituted  is, 
that  a  civil  servant,  when  he  retires,  has  in  addition 
to  his  own  savings,  whether  they  have  accumulated 
in  the  shape  of  subscriptions  to  the  fund,  or  in  any 
other  mode,  a  life  annuity  proportionate  to  his  share 
of  the  Company's  contribution  to  the  fund ;  and  if, 
in  aid  of  their  direct  contribution,  the  Company  pro- 
tect the  fund  from  loss  by  establishing  fixed  rates  of 
interest  and  exchange,  then  the  servants  derive  the 
further  advantage  of  individual  protection  from  these 
contingent  losses  to  the  extent  of  their  individual 
property  in  the  fund. 

"42.  With  a  view  to  establish  a  fund  on  such 
liberal  principles  as  to  insure  its  success  as  a  measure 
highly  beneficial  to  the  whole  service,  we  conceive 
that  the  Company's  contribution   should  be   propor- 

YOL.   vii.  V  1 


3Tf/  CA,^S   IN   THK    PlilTV    COTlsCXL 

1)859.  tionatc  to  tho  contribution   of  the  sei'vtco,    and  the 

The  c^mount  of  botli  must  necessarily  be  fixed  in  relation 

Company*  ^^  ^^^^  extent  of  the  advantages  whieh  the  fn^d  may 

_     *••  1x3  destined  to  afford. 

KOBKRTSOX 

tuiii  others.  'M3,  Tb'Cse  advantages  sho^ild  certain-ly  be  con- 
^riderabU^,  because,  is  order  that  the  fund  n'Kiy  be 
benefieial  to  the  service,  it  is  ini'portant  that  all  the 
annuities  from  it,  as  they  a-ccrue,  sli'ouki  be  accepted 
by  ohi  servants,  so  as  that  the  fmid  may  not  be  in- 
sti'umental  to  the  retirement  of  j-omig  ami  active  ser- 
vants ;  and  it  cannot  be  expected  that  oht  servants  m 
the  possession^  as  they  generally  are,  of  kicrative 
offices,  wouM  be  tempted  to  retire  if  the  annuity 
did  not  aii'ord  a  n?atenali  addition  to  such  income  as- 
the  party  may  possess.*^ 

Then  in  pamgraph  44,  it  staites  that  the  attention^ 
of  the  C'ourt  of  Drrectors  has  been  directed  to  four 
particulars :  first,  the  amount  of  each  annuity ;. 
second,  the  number  of  the  annuitan-ts ;.  third,  the 
proportion  of  the  value  of  the  annuity  which  should 
be  paid  by  the  annuitant ;  and  fourthly^  tlie  security 
that  the  annuities  will  be  regularly  jxiid. 

As  to  the  amount  of  the  annuity,  it  states,  in 
paragraph  4G,  that  the  Directors  have  come  to  the 
determination  that  the  annuities  should  not  fall  short 
of  Es.  10,000  each,  payable  in  England  at  the  rate  of 
2-5.  the  rupee,  being  £1,000  sterling. 

Then,  as  to  the  number  of  the  annuities^  it  pro- 
ceeds in  parf>graph  47  thus  : — ''  The  next  point  which 
has  called  for  consideration  is  the  miiuber  of  annuities 
which  should  be  granted  in  each  year  ;  upon  which  we 
have  found  it  necessar}',  in  the  first  place,  to  deter- 
mine what  should  be  the  qualification  of  an  annuitant 
in  respect  of  len2;t]i  of  service;  and  wo  have  resolve.^ 
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that  a  civil  servant  slioiild  not  be  eligible  to  accept        i^"^'*- 

an  annuity,  unless  he  have  been  actually  in  the  civil  ^   Thk 

service  the  full  period  of    twenty-five  years,  -or  up-  'o'iip^^i^'Y*' 

wards,  and  resident  in  Lidld  iii  the  service  not  less  ^     "♦ 

'  .  KOBEUTSOX 

than  twenty -two  years  ;"  and  then  in  paragraph  48,  :iii(i  otLuM. 
^'  We  are  also  of  opinion,  t!iat  the  fund  should  be  so 
constituted  as  to  afi'ord  a  reasonable  expectation  that 
at  the  end  of  twentj^'-fivc  years  from  the  date  of  ap- 
pointment to  the  service,  a  civil  servant,  having  com- 
pleted the  term  of  actual  rosidciico  already  specified, 
svould  obtain  the  oft'er  of  an  annuity." 

And  then,  in  paragrapli  51,  it  states  that  the  Di- 
rectors have  determined  that  niue  should  be  the 
number  of  the  annuities  in  each  j'ear.  It  then  enters 
upon  the  question  as  to  the  proportion  of  the  value 
of  the  annuities  which  should  be  paid  by  the  annui- 
tants ;  as  to  which  it  proceeds  in  paragraph  52  thus  : 
*'  The  third  point  requiring  attention,  is  the  proportion 
©f  the  value  of  the  annuity  which  should  be  paid  by 
the  annuitants,  or,  in  other  words,  what  should  be  the 
sum  paid  by  a  servant,  including  his  accumulated  sub- 
scrij^tions,  to  -entitle  him  to  an  annuity  if  otherwise 
eligible  ;  upon  which  point,  we  must  observe,  that  we 
consider  it  of  essential  importance  that,  so  far  as  may 
be  practicable,  tke  advantages  aiforded  by  the  fund 
should  be  available  by  those  eligible  to  receive  them 
upK3n  terms  of  strict  equality."  ^'  53.  lit  the  an- 
nuitants were  all  of  the  same  age  when  they  became 
su'ch,  this  point  could,  in  a  great  degree,  be  accom- 
plished by  fixing  an  aggregate  sum  as  the  purchase- 
money  for  the  annuity  ;  but  as  the  ages^of  the  aii- 
uuitants  must  naturally  vary,  it  follows'^  that,  to 
maintain  strict  equality,  the  amount  of  the'purchase- 
mancy  should  depend   upon  the  value  of  the  annuity. 
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which,  of  course,  is  regulated  by  the  age  of  the 
annuitant."  "5-1.  The  Committee  of  the  servants 
upon  your  establishment  propose  that  '  any  subscriber 
who  may  accept  the  tender  of  an  annuity  should  be 
required,  to  entitle  him  to  such  an  annuity,  to 
pay  to  the  institution  the  difference  between  two- 
thirds  of  the  actual  value  of  the  annuity  on  his  life 
and  the  accumulated  value  of  his  previous  contri- 
butions, in  case  the  latter  quantity  shall  be  less  than 
the  former.'  "  "  55.  But  as,  for  the  reasons  already 
assigned,  we  have  determined  that  the  annuity  be 
Es.  10,000,  we  are  of  opinion  that,  in  order  to  render 
that  arrangement  of  important  value  to  the  service, 
the  proportion  of  purchase- money  should  be  reduced, 
and  we  have  accordingly  resolved  to  fix  it  at  one-half 
the  value  of  the  annuity,  according  to  the  following 
table,  which  is  calculated  upon  the  principle  of  our 
allowing  an  interest  of  6  per  cent,  per  annum  upon 
all  the  balances  of  the  fund,  as  hereafter  explained, 
viz : — 


Kupees. 

If  of  the  age 

of  40  years 

-       -     1,07,050 

J) 

41     „ 

-       -     1,05,800 

42     „ 

-       -     1,04,730 

43     „ 

-      -     1,03,560 

44     „ 

-       -     1,02,350 

45     „ 

-       -     1,01,100 

46     „ 

-       -        99,800 

47     „ 

-       -    -    98,410 

48     „ 

-       -        97,070 

49     „ 

-       -        95,630 

50     „ 

-       -        94,170 

51     „ 

-       -        92,730 

52     „ 

-       -        91,290 

East  India 
Company 


ON  AITEAL    FK05I    THE    EAST    INDIES.  i 

"  55.    Upon    this   priiiciplc,  a   servant   gctti..^   ....        i8o9 
annuity  at  the  expiration  of  twenty-five  years'  service,       ""th^ 
and  at  the  age  of  forty-five,  will   pay    altogether,  in- 
cluding  interest  upon  his   subscriptions,  Rs.  50,550, 
for  an  annuity  of  Rs.  10,000,   instead   of  Rs.  47,180,    amiotWs! 
the  sum  proposed  by  the  Bengal  civil   servants,  for  an 
annuity  of  Rs.  7,000." 

"  57.  But  although  in  the  mode  here  proposed  all 
servants,  upon  becoming  annuitants,  will  pay  half  the 
value  of  their  respective  annuities,  and  no  more,  and 
will  so  far  be  placed  upon  an  equal  footing,  yet  it 
has  not  escaped  our  observation  that  there  will  be  a 
material  difference  in  the  value  of  the  risks  incurred 
by  the  several  subscribers  of  losing,  by  death  or  early 
retirement,  the  amount  of  their  contributions." 

And,  after  pointing  out  in  this  57th  paragraph  the 
differences  of  risk  arising  from  the  different  amounts 
which  would  be  payable  by  the  different  subscribers 
and  the  different  periods  for  which  they  would  pay, 
it  brings  this  part  of  the  subject  to  a  conclusion  in 
the  same  57th  paragraph,  in  these  words  : — "Thus  it 
is  clear  that  subscribers  becoming  annuitants  during 
the  first  twenty-five  years,  will  not  have  incurred  a 
risk  of  equal  amount,  either  relatively  one  Avith  an- 
other or  with  those  who  become  annuitants  after 
the  expiration  of  that  period.  Of  this  advantage, 
however,  existing  servants  could  not  be  deprived 
without  sacrificing  one  important  object  of  the  fund, 
viz.,  the  inducement  which  it  will  afford  to  old  ser- 
vants to  retire ;  and  it  may  also  be  observed  that  the 
benefit  which  the  younger  servants  will  derive  from 
such  retirements,  together  with  the  advantage  which 
they  will  severally  possess  of  accumulating  a  fund  for 
the  purchase  of  the  annuity  by  gradual  deposits,  im- 
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^  iSoO.        proved  at  a  fixed  and  favourable  rate  of  interest,  will, 

The        ia  a  great  degree,  countervail  the  diiference  of  risk  as 

Com  FAN  Y*^   eonipared  with  tlicir  seniors,  who   will  not   have   en- 

„     ''•  iined  to  the  same  extent  the  benefit  either  of   accele- 

auil  others,    rated  promotion  or  accumulation  by    gradual   deposits 

at  interest.'' 

Proceeding  then  to  the  fourth  head,  that  of  secu- 
rilv,  it  points  out,  in  paragraph  58,  that  when  an 
annuity  was  granted,  the  value  of  it  should  be  set 
apart;  and  it  then  enters  upon  the  meiins  by  whicli 
the  advantages  to  be  derived  from  the  annuity  fund 
are  proposed  to  be  secured,  and  states  those  means 
to  be,  first,  by  subscriptions  from  civil  servants  pro- 
portioned to  their  official  income,  the  rate  of  which  is 
fixed  at  four  per  cent,  upon  the  salaries  and  alloAved 
emoluments  of  subscribers ;  secondly,  by  contribu- 
tions from  the  Company,  as  to  which  there  are  the 
following  provisions  in  paragraph  Gl  : — ''•  With  a  view 
essentially  to  promote  the  welfare  of  this  important 
class  of  the  Company's  servants,  to  whom  is  intrusted 
the  discharge  of  v^ry  arduous  and  responsible  duties, 
and  from  a  conviction  that  pecuniary  advantages  of 
equal  extent  could  not  so  beneficially  be  communicated 
in  any  other  mode,  we  have  resolved  that,  provided  an 
annuity  fund  be  formed  in  Bcngril  w^^qm  the  prin- 
ciples explained  in  this  despatch,  and  under  such  a 
modification  as  we  shall  prescribe,  of  the  regulations 
framed  by  a  Committee  of  the  civil  servants,  on  the 
28th  of  January^  1822,  the  Company  shall  contribute 
whatever  sum  may  be  required  in  addition  to  the  con- 
tributions of  subscribers,  to  enable  the  fund  to  grant 
such  number  of  annuities  as  may  be  accepted  under 
the  prescribed  regulations,  not  exceeding  nine  per 
uunum."'      Then  paragraph    62    says, — "With   Wih 


ON    APPEAL    FKOM    T7IK    EAST    INDIES.  375 

view,  wc  dc:^ire  that  thefimd  bcaniiu'iUy  oreditotl  wifli        i-'^of).^ 
a  sum  equal  to  the  amount  yielded  \yithin  the  year  by      ^^ke^ 
the  subscription  of  four  per  cent,  on  the  official  incomes    ''compaxy^ 
of  the  subscribers,  and  that  you  receive  into  deposit,  v. 

and  allow  interest  at  six  per  cent,  per  annum,  to  be  com-  and  others, 
putcd  annually  upon  the  balance  belonging  to  the  fund; 
we  also  desire,  that  if^  at  the  expiration  of  five  years 
from  the  date  of  the  institution  of  the  fund,  the 
balance  shall  be  less  than  the  amount  aj^paront  in  the 
prospective  calculation  contained  in  a  subsequent  part 
of  this  despatch,  the  fund  be  credited  by  you  witli  the 
amount  of  the  deficiency ;  that  if,  on  the  other  hand, 
the  balance  shall  exceed  the  balance  so  calcuhited^ 
then  an  annual  deduction  equal  to  the  income  derived 
from  the  excess  of  balance  sliall  be  made  either  from 
the  Company's  contribution,  or  from  the  rate  of 
interest  allowed  on  the  accumulations  of  the  fund,  at 
the  option  of  the  Court  of  Directors ;  that  a  similar 
adjustment  be  effected  at  the  expiration  of  each  suc- 
ceeding five  years  ;  and  that^  when  the  fund  shall 
have  arrived  at  the  twenty-fifth  year  of  it;^  operation, 
the  table  of  the  valuation  of  annuities  be  corrected 
according  to  the  experience  of  the  intervening  period, 
and  the  Company's  contribution  be  then  finally 
limited  to  the  sum  which,  when  added  to  the  contri- 
butions of  subscribers,  and  to  the  income  derived 
from  the  accumulated  balance,  will  make  a  total 
income  equal  to  the  grant  of  nine  annuities  annually, 
according  to  the  valuation  which  shall  then  be  fixed. 

"  63.  Upon  the  principle  which  we  have  thus 
explained,  the  number  of  nine  annuities  annually  is 
virtually  guaranteed  by  the  Company,  and  the  Com- 
pany's contribution  is  limited  to  the  amount  necessary 
for  tjio  accomplishment  of  that  important  object. 
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KSo9.  *'  G4.  Wo  have^further  resolved  that  an  interest  of 

The  six  per  cent,  per  annum  be  allowed  ou  the  funds  set 

CoMrANY"^  apart  for  the  payment  of  annuities." 

_,     *•  And,  thirdl\\  by  fines  from  subscribers  ou  becom- 

EOBEKTSON      .  '      .  J  ■>       J  ^ 

aud  others,  ing  annuitants,  which  are  referred  to  in  paragraph 
(j'o,  in  these  terms  : — "  There  is  another  large  source 
of  income ;  viz.,  the  difference  between  the  accu- 
mulated value  of  a  subscriber's  contributions,  and 
one-half  of  the  value  of  his  annuity.  This,  in  the 
earlier  periods  of  the  operation  of  the  fund,  will  be 
considerable,  but  its  amount  wdll,  of  course,  decrease 
annually  until  the  end  of  twenty-five  years,  when  we 
calculate  that  the  accumulated  value  of  a  subscriber's 
contributions  for  the  whole  of  that  period  will  average 
Es.  38,876  ;  that  the  age^of  the  subscriber  will  be 
about  forty-five,  and  half  the  value  of  the  annuity 
Es.  50,550  ;  so  that  the  fine  to  be  paid  up  on  becom- 
ing an  annuitant,  after  having  subscribed  to  the  fund 
for  twenty-five  years,  w^ll  be  about  Es.  11,674.  In 
this  view,  therefore,  when  the  fund  shall  have  been 
in  operation  twenty-five  years,  its  income  from  fines 
will  probably  average  Es.  1,05,066  per  annum." 

The  despatch  then,  after  expressing  the  wish  of 
the  Directors  to  bring  the  fund  into  operation  with 
the  least  practicable  delay,  sets  out  a  prospective  cal- 
culation of  the  receipts  and  disbursements  of  the 
fund,  proceeding  upon  this  footing :  first,  the  ages  of 
the  subscribers  at  the  times  when  they  would  become 
annuitants  are  estimated,  the  age  in  the  eighth  and 
subsequent  years  being  taken  to  be  forty-five,  and 
then  the  average  of]the  salaries  of  the  Bengal  civilians 
at  the  several  periods  of  their  service  are  taken,  and 
from  these  data  the  income  to  be  derived  from  fines 
is  calculated;   then  the  entire   income  in  each   year 
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from  contributions  and   fines    is  computed,   and   the     ^^..^^ 
expenses  and  the  value*  of  the  nine  annuities  at   the         The 
expiration  of  the   year  are   deducted,   and  thus   the     Cojipaky 
state  of  the -fund  at  the  end  of  each  of  the  first  twenty-    RoBERTsoir 
four  years  is   ascertained  ;    the  result  of  the  calcula-    ^^^  othera  . 
tion,  as  summed  up   in  paragraphs  72   and  73,  being 
that,  at  the  end  of  the  twenty-fourth  year,   there  will 
be  an  income  exceeding  the  value   of  nine  annuities, 
upon  lives  of  forty-five. 

Paragraphs  74  and  75  then  point  out  possible 
disturbances  in  these  calculations,  in  tliese  terms : — ■ 
"74.  It  is  probable  that  in  the  course  of  the  years 
included  in  the  foregoing  statement  some  of  the  sub- 
scribers, by  obtaining  accelerated  promotion  through 
the  retirements  occasioned  by  the  f  uud,  will  have  con- 
tributed a  larger  amount  in  the  shape  of  subscriptions 
than  has  been  assumed,  but  this  effect  will  in  a  great 
degree  be  counterbalanced  by  the  cases  in  which  the 
contributions  of  subscribers  will  be  suspended  for  the 
period  of  their  absence  to  Eurojje  under  the  regula- 
tions announced  in  this  despatch. 

"  75.  Any  variation  of  importance  that  may  occur 
in  the  actual  result,  as  compared  with  our  calculation, 
will  be  satisfactorily  adjusted  by  the  arrangement 
which  we  have  prescribed  in  the  62nd  paragraph." 

And,  lastly,  the  despatch  states  that  the  Directors 
have  determined  that  every  annuity,  as  it  should 
bGcome  due,  should  be  paid  over  by  the  managers  of 
the  fund  to  the  Government  of  Bengal^  and  issued  to 
the  annuitant  by  the  Company  in  Euf/land  at  an 
exchange  of  2^.  the  sicca  rupee. 

The  regulations  of  the  fund,  as  altered  by  the  Court 
of  Director's,  which  were  appended  to  the  despatcJi, 
so  far  as  material  to  the  question  before  us,  were  as 

VOL.  VII.  Y  1 
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1859.        foilo\\-s : — ^Thc    subscribers     ^ero    to    contribute    one^ 
The        twenty-fifth   part   of  their  salaries  and  other  emolu- 

^Co-mSy^   nients.     The  annuities  were  fixed  at  Es.  10,000  each, 
V.  payable  in  England  at  2^.  the  rupee^   being  £1,000 

and  otiiers.  Sterling.  They  were  to  be  tendered  to  the  subscribers- 
having  served  in  the  civil  service  twenty-five  years^. 
and  aotu^tlly  resided  twenty-two  years  of  that  period 
in  India,  according  to  their  seniority  on  the  gradation 
list  of  the  service  as  fixed  by  the  Court  of  Directors :. 
and  the  right  of  j^reference  was  not  to  be  barred  by 
refusal  in  a  preceding  year. 

The  number  of  annuities  was  not  to  be  more  than 
would  complete  nine  per  annum.  The  actual  value 
of  annuities  tendered  and  accepted  was  to  be  passed 
to  a  separate  account  on  the  books  of  the  institntiony 
under  the  head  of  appropriated  funds,  and  to  the 
debit  of  this  account  were  to  be  entered  all  payments 
in  satisfaction  of  annuities.  Any  subscriber  having 
resided  in  India  in  the  civil  service  not  less  than 
twenty-two  years,  and  been  a  member  oi  the  institu- 
tion the  full  period  of  twenty-five  years,  retiring 
from  the  service  before  the  option  of  an  annuity 
should  devolve  on  him,  vras  to  be  entitled  to  the 
game  in  his  proper  turn,  without  any  payment  ta 
the  fund,  save  what  might  be  claimable  under  the- 
following  rule  ;  and  any  subscriber  so  retiring  pre- 
vious to  having  paid  the  subscription  for  the  aforesaid 
period  of  twenty-two  years,  was  to  be  similarly 
entitled,  provided  he  continued  to  contribute  for  the 
deficient  years,  according  to  the  average  of  the  con- 
tributions of  those  of  his  own  standing,  or  made  such 
payment  in  hand  as  the  manager  should  regard  as 
equivalent.  Any  subscriber  who  might  accept  the 
tender  of  an  annuitv  was.  in  order  to   entitle  him  to 
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4iicli  annuiiv,  to  pay  to  llio  institution  previous  to  the        ^^^^ 
"date  at  which  the  annuity  was  to  comniouco,  the    dif- 
ference between  one   half  of  tiio  actual  value  of  the 

annuity  on  his  life,  and  the  accumulated  value  of  his  *'• 

.  ....  .        RoBEitrsos 

previous   contributions,  in   case  the    latter    quantity    audotheia, 

should  be  less  than  the  former.  Any  member  so 
choosing  might  decline  paying  the  difference  defined 
in  the  foregoing  rule,  and  was,  in  such  case,  to  be 
entitled  to  an  annuity  diminished  in  proportion  to  the 
sum  by  which  the  accumulated  value  of  his  contri- 
butions was  less  than  one-half  of  the  actual  value  of 
nn  annuity  on  his  life. 

Eulcs  14  and  IG  wore  as  follows  : — "  14.  Any  sub- 
scriber who  may  be  dismissed  from  the  Honourable 
Company's  service  sh  ill  forfeit  all  right  to  benefit  by 
the  institution,  and  be  entitled  to  no  refund  of  pay- 
ment which  he  may  have  made."  "16.  The  rosier- 
nation  of  the  Honourable  Company's  service  is  an 
essential  condition  to  entitle  an  individual  to  an 
annuity  from  the  institution." 

The  affairs  of  the  institution  wore  to  be  managed 
b}''  a  Committee  of  nine,  of  whom  four  were  to  be  e.v 
officio :  the  Chief  Secretary  to  Government,  the  Ac- 
couutaiit-General,  the  Sub-Treasurer,  and  the  Civil 
Auditor ;  the  others  were  to  be  elected  at  a  general 
meeting.  Rule  21  was  as  follows: — ^"Tlio  Sub- 
Treasurer  of  Government  sliall,  witli  tlie  permission 
of  his  Excellency  the  most  noble  tlie  Governor- 
General  in  Council,  bo  requested  to  act  as  treasurer 
to  the  fund,  and  all  money,  and  securities  for  money, 
belonging  to  the  fund  in  India^  shall  be  kept  in  the 
public  treasury,  subject  to  the  direction  and  control 
of  the  trustees  and  managers  of  the  fund." 

The    funds  of  the   institution,  as  well  as  those   set 
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apart  for  the  payment  of  annuities  as  those  arising 
from  the  accumulation  of  capital,  were  to  be  de- 
posited in  the  public  treasury.  All  questions  proposed 
at  a  general  meeting,  whether  annual  or  special,  were 
to  be  determined  by  a  majority  of  three-fourths  of  the 
members  who  might  either  be  present  at  such  general 
meetings  or  vote  thereat  by  proxy,  and  upon  all  general 
questions  involving  any  increase  or  diminution  of  the 
rate  of  contributions,  or  any  essential  addition  to  or 
alteration  in  the   original  rules  and  principles  of  the 


institution,  all  subscribers  in 


India  who  might  not  be 


able  to  attend  the  meeting  in  person  were  to  be 
allowed  to  deliver  their  sentiments  and  votes  by  a 
written  communication  to  be  signed  by  them  and  ad- 
dressed to  the  chairman  of  the  meeting ;  provided 
always  that  no  decision  upon  such  question  should  be 
valid  or  have  any  effect  until  sanctioned  and  approved 
by  the  Court  of  Directors  of  the  Company,  to  whom 
all  parties  considering  themselves  aggrieved  by  such 
decision  should  have  a  right  of  appeal,  and  the  deci- 
sion of  the  Court  of  Directors  was,  in  all  cases,  to  be 
final.  The  actual  value  of  an  annuity  on  the  life  of  any 
subscriber  was  to  be  determined  by  a  table  annexed. 

Paragraphs  34  and  35  were  as  follows: — "34. 
To  determine  the  accumulated  value  of  the  contribu- 
tions of  any  subscriber,  the  accountant  shall  keep- 
separate  accounts  of  the  receipts  from  each  member, 
and  these  accounts  shall  be  annually  made  up  with 
the  rate  of  interest  at  which  it  shall  appear  the  funds 
of  the  institution  may  have  approved."  "  35.  At  the 
close  of  every  third  year  the  managers  shall,  accord- 
ing to  the  annexed  table,  calculate  the  actual  value  of 
the  pending  annuities,  aud  shall  then  compare  the 
total  of  their  values  with  the  assets  belonsinij    to  the 
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appropriated  funds  of  the  institution.     Should  those        ^''^^^■ 
assets  exceed  in   value   the  said   total,  the  dilierenco        The 

shall   be  carried  to  the  credit  of   the?  unappropriated  coipANY^ 

funds  of  the  society,  and  be  available  for  the  purposes  _     "' 

RoBF.RTSOX 

of  the  institution.     On   the  other  hand,    should  the    and  utLera. 
value  of  the  said  assets  be  less   than    the  total  afure- 
said,  the  deficiency  shall  be  supplied  by  a   transfer 
from  the  latter  fund  to  the  former." 

The  plan  of  the  Bengal  fund  having  been  thus 
arranged,  the  East  India  Company  were  desirous  of 
providing  for  their  civil  servants  at  Madras  the  same 
advantages  as  had  been  conceded  to  those  in  Bengal ; 
and  accordingly  they  caused  a  cop}^'  of  their  despatch, 
as  to  the  Bengal  annuity  fund,  and  of  the  regulations 
under  which  they  have  given  their  sanction  to  that 
fund,  to  be  laid  before  the  managers  of  the  civil  fund 
at  Madras^  veith  an  intimation  that  if  the  subscribers 
to  that  institution  would  effect  such  alterations  and 
modifications  of  the  annuity  branch  as  would  make  it 
correspond  with  the  regulations  prescribed  for  the 
Bengal  fund,  and  would  fix  their  subscriptions  to 
that  branch  at  a  rate  equal  to  that  which  had  been 
fixed  for  the  Bengal  servants,  they  (the  Company) 
would  be  prepared  to  make  the  necessary  addition 
to  their  contribution  to  the  fund. 

In  consequence  of  this  communication  the  trustees 
of  the  Madras  civil  service  fund  made  a  report  to 
their  subscribers,  dated  the  22nd  of  Julg,  1825,  by 
which,  after  noticing  that  the  Court  of  Directors  re- 
quired a  contribution  of  four  per  cent,  upon  the  sala- 
ries and  other  emoluments  of  their  civil  servants,  and 
also  required  the  payment,  as  a  fine,  of  half  the  esti- 
mated value  of  every  annuity  granted,  after  allowing 
the    annuitant   credit  for    his    subscriptions    and  for 
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interest  thereupon,  and  after  referring  to  the  other 
parts  of  the  Company's  i)lan,  and  to  the  diffi.cultiea 
arising  from  that  plan,  differing  in  several  material 
l)oints  from  that  by  which  the  subscribers  to  their 
fund  stood  pledged  to  one  another,  they  proceeded  to 
point  out  the  rules  by  the  introduction  of  "which  they 
might  be  enabled  to  carry  the  Company's  plan  into 
ciSect,  and  which  were  as  follows  :  — 

■"  Eule  1.  That  the  present,  capital  of  the  annuity 
branch  of  the  civil  fund  shall  be  set  apart  as  appro- 
priated funds  for  the  payment  of  outstanding  an- 
nuities, and  of  the  annuities  of  ^-iOO  which  have 
still  to  be  granted  as  lapses  occur. 

"  Eule  2.  That  these  annuities  shall  be  paid — First, 
from  the  nonourablo  Court's  annual  donation  of 
Rs.  35,000,  to  the  annuil y  bran'-h  of  the  civil  fund  ; 
Becondh',  from  the  interest,  at  the  rate  of  eigh.tper  cent, 
allowed  by  the  Honourable  Company  on  the  capital  to 
be  set  apart ;  and,  thirdly,  as  far  as  necessary,  from  the 
capital  itself. 

"  Rule  3.  That  the  subscriptions  of  those  civil 
•servants  who  may  assent  to  the  plan  sanctioned  by 
the  Court  of  Directors,  shall  commence  at  the  rate  of 
four  per  cent,  on  their  sahiries  and  other  official  emo- 
luments from  the  1st  of  Maf/^  1825. 

"  Pvule  4.  That  credit  shall  be  given  as  heretofore 
to  each  subscriber  for  the  amount  of  his  past  contrt- 
t)utions  to  the  annuity  branch  of  the  civil  fund,  but 
without  interest,  none  having  heretofore  beCn  al- 
lowed. 

"  Rule  5.  That  those  subscribers  to  the  civil  fund 
of  1818  whom  circumstances  maj^  not  permit  to  take 
advantage  of  the  Honourable  Court's  plan  shall  con- 
tinued their  subscriptions  at    the  rate  of    three  and 
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three-qunrters  per  cent.,  and  in  their  turn,  as  hereto-  1859. 
fore,  shall  succeed  to  annuities  of  £600,  on  the  the 
terms  prescribed  by  the  annuity  fund  of  1818. 

"  Rule  C.  That  subscribers  to  the  annuity  fund  of  v. 
1818  who  may  assent  to-  the  Honourable  Court's  and  other*, 
plan,  but  may  afterwards  be  precluded  by  circum- 
stances from  qualifying  themselves  to  succeed  to 
annuities  according  to  that  plan,  shall  be  permitted 
to  revert  to  the  present  annuity  fund,  under  the  5tli 
rule. 

"  Rule  7.  That  each  member  of  the  civil  service  in 
India  shall  be  required  to  declare  his  choice  whether 
he  will  assent  to    the  Honourable  Court's  plan  within 

from  the  present  date,  and  each 

member  of  the  civil  service  absent  from  India,  witliin 

from  the   date  of  his  return  to   India.  " 

The  subscriber*  to  the  Madras  fund,  at  a  meeting- 
held  on  the  24;th  of  August,  1825,  approved  of  the 
adoption  of  the  Company's  plan  in  the  mode  proposed 
by  the  trustees'  report ;  and  the  report  having  been 
forwarded  to  the  Madras  Government,  the  Governor 
in  Council  approved  of  the  mode  suggested  by  it,  aa 
eft'octing  as  near  a  conformity  between  the  annuity 
branch  of  the  Madras  civil  fund  and  the  plan  for 
granting  annuities  sanctioned  by  the  Court  of  Directors, 
as  the  nature  of  the  case  would  allow ;  and,  subject 
to  the  confirmation  of  the  Court  of  Directors,  sanc- 
tioned, from  the  l^t  (yl  Majj,  1825,  the  operation  of 
the  new  annuity  fund  in  the  manner  suggested  by 
the  report.  Ultimately  the  Court  of  Directors,  in  a 
despatch  to  the  Government  of  Madras,  dated  the 
.10th  of  November,  1826,  approved  of  the  modifica- 
tions suggested  by  the  trustees'  report,  as  the  means 
of  introducing  the  new  plan,  except  that,  in   the  firs.t 
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I8j9.       instance,  titey  declined  to  sanction  the    reversion  to 

TiiK        the  old  fand  by  those  who  might  join  the  new  scheme, 

CoMpANY*^  and  be  unabk^  to  complete  the  requisite  period  of  ser- 

^-  vice ;  but  we  collect  from  the  trusees'  report  of  the 

Robertson  '  _  ^ 

and  others.  9th  of  October,  1851,  that  they  afterwards  conceded 
this  right. 

There  are  some  passages  in  this  despatch  of  the 
10th  of  November,  1826,  which  seem  to  be  worthy 
of  attention.     They  are  as  follows  : — 

"  20.  We  acquiesce  in  the  proposition  that  sub- 
scribers to  the  new  fund  shall  have  credit  for  the 
amount  of  their  past  contributions  to  the  annuity 
branch  of  the  old  fund,  but  without  interest,  none 
having  heretofore  been  allowed  :  interest  at  the  rate 
of  six  per  cent,  per  annum,  to  be  computed  annually, 
will  be  allowed  by  us  upon  the  subscription  to  the  new 
fund  agreeably  to  the  regulations  contained  in  our 
despatch  to  the  Government  of  Bengal,  dated  the 
8th  of  December,  1824. 

"21.  Eef erring  to  the  principle  explained  in  para- 
graphs 49  to  51  of  that  despatch,  we  have  deter- 
mined that  the  number  of  annuities  to  be  granted 
annually  to  civil  servants  upon  your  establishment 
shall  be  four ;  which  number,  however,  is  to  include 
any  of  £600  and  of  £400  to  persons  not  yet  retired 
from  the  service,  either  by  resignation  or  by  an 
absence  of  more  than  five  years  from  India,  as  well  as 
those  of  £1,000  under  the  new  plan. 

"22.  In  order  to  accomplish  these  objects,  a  larger 
proportionate  contribution  than  is  allowed  to  the 
Bengal  fund  will  probably  be  required  from  the  Com- 
pany, because  the  Bengal  allowances  being  upon  a 
larger  scale  than  those  of  3Iadras,  the  annual  contri- 
butions   of  the    service  in    the  shape  of    per-centage 
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upon  salaries  will  be  larger  in  Bengal  than  at  3Iadras  ; 
but,  on  the  other  hand,  the  eventual  payments  in  the 
shape  of  fines  or  difference  between  the  aggregate  of 
annual  contributions  and  half  the  value  of  the  annuity 
to  be  received  from  annuitants  who  have  not  sub- 
scribed, or  who  have  not  long  subscribed,  to  the  old 
fund  at  Madras^  may  be  larger  than  the  sum  to  be 
received  from  annuitants  in  Bengal. 

*'  23.  Another  circumstance,  therefore,  which  may 
occasion  the  necessity  of  a  larger  proportionate  con- 
tribution from  the  Company  to  the  new  fund  upon 
your  establishment  is,  that  as  most  of  the  subscribers 
have  already  contributed  to  the  old  fund,  the  amount 
of  those  contributions  will  go  in  reduction  of  the  sum 
payable  upon  their  becoming  annuitants. 

''24.  We  have  not  the  means  of  making  a  prospec^ 
tive  calculation  of  the  progress  of  the  new  fund  at 
your  Presidency,  because  we  are  not  in  possession  of 
the  amounts  already  contributed  to  the  old  fund  by 
subscribers  to  the  new  fund,  ^'hich  will  materially 
affect  the  receipts  of  the  latter  during  the  first  years 
of  its  operation. 

*'  25.  Neither  are  w^e  informed  how  frequently  ex- 
isting annuities  upon  the  old  fund  may  be  calculated 
to  fall  vacant.  This  consideration  will  affect  the 
number  of  annuities  expected  to  become  chargeable 
upon  the  new  fund. 

"26.  We  desire  that  you,  who  have  the  means  of 
obtaining  this  and  all  other  requisite  information,  will 
cause  such  a  calculation  to  be  made,  embracing  the 
period  comprised  in  the  prospective  calculation  in- 
cluded in  our  despatch  to  the  Government  of  Bengal^ 
dated  the  8th  of  Decemher,  1824. 

"  27.  This  computation  will  enable  you  to  judge 
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1859.  how  far  an  annual  contribution  on  our  part,  equal  in 
amount  to  the  contributions  of  our  civil  servantSj  is 
likely  to  render  the  fund  adequate  to  the  probable  de- 
mands upon  it.  We  estimate  four  per  cent,  upon 
their  salaries  to  produce  Es.  1,18,000  per  annum.  If 
a  contribution  of  this  sum  shall  be  shown  to  be  inade- 
quate, we  authorize  you  to  increase  it,  provided  it 
shall  not  exceed,  for  the  present,  the  sum  of  Rs. 
1,50,000. 

"  28.  You  will  be  enabled  to  adjust  the  actual  re- 
sults to  the  necessities  of  the  fund  every  five  years, 
as  directed  in  the  62nd  paragi'aph  of  our  despatch  to 
the  Bengal  Government ;  so  that  th^e  Company's  con- 
tribution from  year  to  year  may  not  materially  vaiy 
in  amount,  and  may  ultimately  be  fixed  and  deter- 
mined at  the  sum  necessary  to  enable  the  fund  to 
grant  four  annuities  annually. 

"  29.  We  also  authorize  you  to  credit  the  new  fund 
with  interest  upon  the  balances  at  the  r^ite  of  six  per 
cent,  per  annum> 

""30.  We  shall  not  object  to  the  new  fund  being 
brought  into  operation  from  the  1st  of  Mwj,  1825  ; 
that  is  to  say,  that  the  contribution  of  the  service  and 
of  the  Company  shall  commence  from  that  date,  and 
that  the  first  set  of  annuities  shall  commence  from 
the  Ist  of  Maij,  1826." 

In  the  year  1838,  the  rules  of  the  Madras  fund,  as 
established  in  the  year  1825,  were  published  in  3fadras. 
They  provided,  in  the  first  place,  for  the  appropriation 
of  the  capital  of  the  annuity  branch  of  the  civil  fund  to 
the  payment  of  the  outstanding  annuities,  and  of  the 
annuities  remaining  to  be  granted  out  of  that  fund. 

Eules  4  and  5  were  as  follows : — 

''4.  That    those    subscribers    to    the    civil    fund 
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of    1818  wliom    circumstances    ma}'-    not   permit   to         1^59- 
take  advantage    of    this    plan    shall    continue    their         the 
subscriptions  at  the  rate  of  three  and  three-quarters    ^eo^ip^^Y^ 
per  cent,,    and  in    their    turn,  as    heretofore,    shall  ^- 

succeed  to   annuities   of   pounds   sterling,    six   hun-    and  othera. 
dred,  on  the   terms  prescribed  by  the   annuity  fund 
of  1818. 

'^  5.  That  subscribers  to  the  annuity  fund  of  1818, 
who  may  assent  to  this  plan,  but  may  afterwards  be 
precluded  by  sickness  (certified  to  be  of  such  a  nature  • 
as  to  render  it  improbable  that  they  can  return  to  the 
service),  from  qualifying  themselves  to  succeed  to 
annuities  according  to  it,  shall  be  permitted  to  revert 
to  the  annuity  fund  of  1818,  under  the  terms  of  the 
deed,  but  the  refund  of  any  sum  in  which  the  accu- 
mulated amount  of  their  subscriptions  to  this  plaa 
may  exceed  the  sum  payable  for  the  annuity  fund  of 
1818,  shall  not  be  allowed." 

The  subscribers  were  to  contribute  four  per  cent,  of 
their  salaries  and  public  emoluments.  The  annuities 
'^ere  fixed  at  .£1,000  sterling,  and  were  to  be  tendered 
to.  subscribers  who  had  served  in  the  civil  service 
twenty  five  years,  and  actually  resided  twenty-two 
years  of  that  period  in  India^  according  to  their 
seniority  on  the  gradation  list  of  the  service  as  fixed 
by  the  Court  of  Directors,  and  the  right  of  prefer- 
ence was  not  to  be  barred  by  refusal  in  a  preceding 
year; 

Eules  13,  14,  15,  16,  17,  22,  2n,  30,  34,  and  35. 
were  as  follows  : — 

*'  1 3.  The  number  of  annuities  offered  shall  not  be 
more  than  may  complete  four  (4)  per  annum  from  the 
1st  of  May,  1826  ;  these  shall  be  tendered  to  all  the 
qualified  subscribers,  according  to  the  gradation  list, 
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with  the  understanding  that  persons  parties  to  this 
plan  will  obtain  annuities  of  pounds  sterling,  one 
thousand,  on  the  condition  herein  specified  ;  and  per- 
sons who  may  have  adhered  to  the  fund  of  1818,  will 
obtain  annuities  of  pounds  sterling,  six  hundred,  on. 
the  terms  of  that  deed,  Civil  servants  succeeding  to 
an  annuity  on  this  plan  shall  not  become  chargeable 
on  the  annuity  branches  of  the  civil  funds  of  1800, 
1814,  or  1818. 

''14.  The  actual  value  of  annuities  of  pounds 
sterling,  one  thousand,  or  pounds  sterling,  six  hundred, 
as  the  ca.-?e  may  be,  tendered  and  accepted  as  above, 
shall  be  passed  to  a  separate  account  on  the  books  of 
the  institution,  under  the  head  of  appropriated  funds^ 
and  to  the  debit  of  this  account  shall  be  entered  all 
payments  in  satisfaction  of  annuities. 

"15.  Should  any  subscriber  having  resided  in  India 
in  the  civil  service  not  less  than  twenty-two  years,  and 
been  a  member  of  the  institution  the  full  period  of 
twenty -five  years,  retire  from  the  service  before  the 
option  of  an  annuity  may  devolve  on  him,  he  shall  be 
entitled  to  the  same  in  his  proper  turn  without  any 
payment  to  the  fund,  save  what  may  be  claimable 
under  the  following  rule. 

"  16.  Any  subscriber  who  may  accept  the  tender 
of  an  annuity  of  pounds  sterling,  one  thousand,  shall 
be  required,  to  entitle  him  to  such  annuity,  to  pay  to 
the  institution  previous  to  the  date  at  which  the 
9-nnuity  is  to  commence,  the  difference  between  one- 
half  of  the  actual  value  of  the  annuity  on  his  life,  and 
the  accumulated  value  of  his  previous  contributions, 
in  case  the  latter  quantity  shall  be  less  than  the 
former ;  but  should  the  contributions  be  in  excess, 
such  excess  shall  be  refunded.     These  values  shall  be 


ON    AFI'E.Vl.    tUOM    THE    EA  rr    1NJ)1ES.  "    389 

determined  as  below  provided.     Such  annuity,  if  re-        is^9- 
quired,  ma}'   be   made  payable   either  to  the  date  of         The 
decease  only,  or  quarterly  and  to  the  date  of  decease  :     company^ 
the  first  benefit  may  be  secured  previous  to  the  date  at  ». 

which  the  annuity  is  to  commence  by  payment  as  and  other*, 
fine  of  the  value  of  half-a-year's  annuity  of  Company's 
rupees  five  thousand,  as  computed  in  the  subjoined 
table  ;  the  latter  by  paying,  in  addition  to  that  fine, 
the  value  of  an  addition  of  Company's  rupees  two 
hundred  and  twenty-five,  as  computed  in  the  same 
table.  Subscribers  retiring  on  annuity  cannot  bo 
allowed  to  purchase  only  the  benefit  of  a  quarterly 
payment,  but  there  will  be  no  objection  to  the  other 
benefit  being  taken  singly, 

"IT.  Any  member  so  choosing  may  decline  pay- 
ing the  difference  defined  in  the  foregoing  rule,  and 
shall  in  such  case  be  entitled  to  an  annuity,  diminished 
in  proportion  to  tlie  sum  by  which  the  accumulated 
value  of  his  contributions  is  less  than  one-half  of  the- 
actual  value  of  an  annuity  on  his  lifB.  _ 

"22.  The  affairs  of  the  institution  shall  be  managed 
by  a  committee  of  seven,,  of  whom  two  shall  be  ex- 
officio ;  the  chief  secretary  to  Government  and  the 
accountant-general.  The  other  five  shall  be  sub- 
Bcribers,  and  elected  at  a  general  m:eeting ;  the  mem- 
bers of  the  committee  shall  be  ailso  the  trustees  for  the 
funds  of  the  institution. 

"23.  The  sub-treasurer  of  the  Government  of 
Fort  St..  George  shall,  with  the  permission  of  the- 
Hight  Honourable  the  Governor  in  Council^  be  re- 
quested to  act  as  treasurer  to  the  institution^  and  the 
funds,  as  well  as  those  set  apart  for  the  payment  of 
annuities  as  those  arising  from  the  accumulation  of 
capital,  shall  be  deposited  in  the  public  Treasury^ 
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1859.        subject   to  the  direction   and    control   of  tlie   trustees 

The        and  managers  of  the  fund. 
Co.Mp\xY^        "  ^^-  ^^^^  questions  proposed  at  a  general  meeting, 
*'«  whether  quarterly  or  special,  shall  be  determined  bv  a 

and  others,  majority  of  the  three-tourths  oi  the  members  who  may 
either  be  present  at  such  general  meetings  or  vote 
thereat  by  proxy,  but  the  concurrent  voices  of  nine 
members,  at  least,  shall  be  requisite  to  determine  upon 
any  question  whatever ;  and  upon  all  general  ques- 
tions involving  any  increase  or  diminution  of  the  rate 
of  contributions  now  fixed  or  any  essential  addition 
to,  or  alteration  in,  the  original  rules  and  principles 
of  the  institution  which  are  now  established,  all  sub- 
scribers in  India  who  may  not  be  able  to  attend  the 
meeting  in  person,  shall  be  allowed  to  deliver  their 
sentiments  and  votes  by  a  written  communication,  to 
be  signed  by  them,  and  addressed  to  the  managers  of 
the  fund,  accompanied,  if  they  are  at  3Iadras,  on  the 
day  of  such  meeting,  by  the  certificate  of  a  medical 
gentleman,  stating  the  inability  of  the  party  to  attend 
the  meeting  in  person ;  providing  always,  that  no 
decision  upon  such  question  shall  be  valid,  or  have 
any  effect,  until  sanctioned  and  approved  by  the  Court 
of  Directors  of  the  East  India  Company,  to  whom  all 
parties  considering  themselves  aggrieved  by  such 
decisions  shall  have  a  right  of  appeal,  and  the  decision 
of  the  Court  of  Directors  shall,  in  all  cases,  be 
final. 

''  34.  To  determine  the  accumulated  value  of  the 
contributions  of  any  subscriber,  the  accountant  shall 
keep  separate  accounts  of  the  receipts  from  each 
member,  and  these  accounts  shall  be  annually  made 
up  with  the  rate  of  interest  allowed  oy  the  Company. 
^'35.  At  the  close  of  every  third   year,  the  mana- 
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gers  shall,  according  to  the  annexed  tables,  calculate 
the  actuiil  values  of  the  pending  annuities,  and  shall 
then  compare  the  total  of  their  values  with  the  assets 
belonging  to  the  appropriated  funds  of  the  institution. 
Should  tht^se  assets  exceed  in  value  the  said  total,  the 
difference  shall  be  carried  to  the  credit  of  the  unap- 
propriated funds  of  the  society,  and  be  available  for 
the  purposes  of  the  institution :  on  the  other  handj 
should  the  value  of  the  said  assets  be  less  than  the 
total  aforesaid,  the  deficiency  shall  be  supplied  by  a 
transfer  from  the  latter  fund  to  the  former."' 

At  the  foot  of  these  rules  there  was  a  table,  show- 
ing the  value  of  an  annuitj''  of  Rs.  10,000,  on  lives 
from  30  to  76,  and  there  was  a  column  in  this  table 
in  whicli  the  half  value  of  the  annuity  was  set  out. 

In  the  same  year  1838,  the  trustees  of  the  Madras 
fund  forwarded  to  the  Government  of  Madras  calcu- 
lations which  had  been  made  by  them  in  conformity 
with  the  requisition  contained  in  the  26th  paragraph 
of  the  despatch  of  the  10th  of  November^  1826  ;  and 
in  a  letter  from  the  trustees  which  accompained  these 
calculations  there  were  the  following  passages : — 

"2.  These  calculations  are  two-fold :  the  first  ex- 
hibiting the  prospective  assets  of  the  fund  established 
by  the  Honourable  Court,  and  the  income  with  which 
it  would  commence  its  twenty-fifth  year ;  the  second 
the  actual  results  for  the  period  of  ten  years,  from 
1825-26  to  183-1-35  inclusive,  during  which  the  fund 
has  been  in  operation. 

"3.  As  stated  in  our  predecessors'  letter  to  your 
address  under  date  4th  of  Jidij^  1827,  we  have 
experienced  some  difficulty  in  framing  the  required 
calculations,  as  we  are  not  aware  of  the  exact  data  on 
which  they  should  be  made.  "We  have,  however, 
carefullv  followed    the    instructions  furnitshed    to  the 
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18J9.        Bengal  Go vvrnrnQut ;  and  though  we    still  entertain* 

TnK        doubts  regarding  the  correctness  of   the  data   we  have 

adopted,  we  think  it  better  to  submit  the  calculations, 

V.  in  order  that  they  may  be  strictly    scrutinised  by  the 

acdotlieis.  home  authorities,  and   that   the  error,  if  any,  may  be 

the  sooner  pointed  out  and  corrected. 

''7.  In  the  actual  operation  of  the  scheme,  we 
have  made  the  adjustment  required  by  the  35th  rule, 
regarding  the  actual  values  of  pending  annuities  at 
the  close  of  every  third  year.  The  difference  which 
should  be  credited  to  the  fund,  as  directed  in  para- 
graph 62  of  the  despatch,  we  have  not  yet  applied 
for,  because  we  are  desirous  that  the  calculations 
should  be  previously  verified  and  approved  by  the 
Honourable  Court ;  but,  if  verified^  we  shall  make  due 
application  for  it. 

"  8.  The  Honourable  Court  will  have  now  an  op- 
portunity of  viewing  the  results  of  two  successive 
quinquennial  periods  *  and,  in  order  to  render  the  in- 
formation complete,  we  have  caused  a  separate  state- 
ment to  be  prepared,  showing  the  amount  of  fine  paid 
by  each  annuitant  in  the  years  under  consideration, 
and  the  age  of  such  annuitants  respectively." 

These  calculations  were  also  accompained  by  the 
accounts  on  which  they  proceeded,  and  in  these 
accounts  there  were  the  following  items :  In  the 
statement  of  the  names  of  gentlemen  who  have  taken 
annuities  from  1825  to  1836,  together  with  their  ages 
and  the  fines  paid  by  them,  this  item  :  "  Mr.  C. 
Harris,  £1,000  (the  amount  of  the  annuity),  sixty-five 
(the  age),  and  £3,492.  6^.   lid.  refunded;"  and   in 

a  ♦  ;n'ote. — ^The  balance  at  the  end  of  thirteenth 
year  in  the  prospective  calculation  then  begins  to 
diminish,  instead  of  increasing  as  previously." 
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another  account  this  item  :    "Amount    repaid    Mr.  C.         1859. 
Harris,  being   tlie   overpayment    of  the    fine    due    by         the 

^""-  Company. 

There    was  also    in    these    accounts    an    item    of  v- 

£213.    65.    M.    refunded   to  Mr.     WUliani   Oliver,  on    andotliers. 

which  some  reliance    was    placed  on    the  part   of   the 

Appellants,  as  having  been  calculated  to   induce  them 

to  believe  that  these  refunds    were  not  in    respect    of 

excess  of    subscriptions,  it    being    admitted    that    the 

refund   to   Mr.     William    Oliver     was    not    on    that 

account ;    but    it    is    to    be    observed    that  a    sum    of 

Es.  4,205,  is    mentioned    in  the    accounts    as    having 

been  paid  for  fine  in   respect  of  Mr,    William    Oliver'' s 

annuity,  and  that  there  is  no  mention  in  the  accounts 

of    any    sum   paid    for    fine  in    respect    of    Harrises 

annuity. 

It  appears  also  that  in  the  year  1838,  the  Court 
of  Directors  detected  what  they  considered  to  be  an 
error  in  some  of  the  accounts  of  the  trustees  of  the 
fund,  arising  from  their  having  considered  the  Madras 
rupee  as  equivalent  to  the  sicca  rupee,  and  gave 
directions  by  a  despatch,  dated  the  5th  of  8cptemher\ 
1838,  that  immediate  measures  should  be  taken  to 
correct  the  error. 

In  the  year  1840,  the  trustees  of  the  fund  claimed 
to  be  entitled  against  the  Government  to  credit  for  an 
unappropriated  balance  of  Rs.  4,34,4)34,  and  the  letter 
by  which  the  requisition  was  made  not  being  signed 
by  the  Accountant-General,  one  of  the  ex  officio 
trustees,  he  was  called  upon  by  the  Government  to 
state  whether  he  considered  the  civil  service  to  be 
entitled  to  this  credit.  His  letter  in  a-nswer,  dated 
the  27th  of  May,  1840,  contains  the  following 
passage  : — "  2nd.  In  tlie  fifth  paragraph  of  their 
despatch  to  the  Government  of  India  in  the    financial 

V0L.    VII.  X  1 
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J^59^     department,  Xo.    7,    of   1835,    dated    27tli    of   May, 
The        1835,  the  honourable  Court  of  Directors  declare  that 

^CompSy^  they  will  be  ^7illmg  to  acquiesce  in  a  regulation  to  the 
*•  following  effect,  if   adopted  by    the   subscribers,  viz., 

and  others.  '  that  at  the  close  of  every  year  the  number  of  un- 
accepted annuities  be  publicly  declared,  and  that  two* 
thirds  of  them  be  appropriated  to  subscribers  duly 
qualified  in  the  order  of  seniority  as  respects  the 
applicants  within  the  period  of  three  months  from  the 
time  of  the  surplus  being  declared,  and  as  respects 
other  applicants  in  the  order  in  which  they  may  apply 
for  annuities,  upon  payment  of  one-fourth  instead  of 
one-half  of  the  value  of  the  annuity,  and  that  in  the 
event  of  the  accumulated  subscriptions,  with  interest, 
exceeding  the  said  one-fourth,  the  balance,  with  inte- 
rest, be  returned  to  the  subscriber  ;  that  the  remaining 
one-third  of  annuities,  together  with  such  of  the  two- 
thirds  as  shall  not  be  claimed  within  the  period  of 
three  years  from  the  time  of  declaring  the  surplus, 
shall  lapse  to  the  fund.'  " 

The  Government  of  Madras  also  in  the  year  1840, 
called  upon  the  trustees  for  a  report  on  all  the 
branches  of  their  fund,  and  the  trustees  accordingly 
furnished  these  accounts.  In  the  accounts  thus 
furnished  the  repayment  to  Mr.  HarriB  again  appears, 
and  there  appears  also  this  entry  :  ''  Amount  repaid 
Mr.  N,  Webb,  being  the  over-payment  of  fine  due 
by  him,  Es.  9,221.  95.  lU/. ;"  and  in  the  letter  of 
the  trustees  accompanying  these  accounts,  dated 
the  15th  of  Ap7'il,  1841,  there  are  the  following 
passages : — 

"2nd.  The  enclosed  accounts,  marked  A  andB 
respectively,  contain  detailed  statements  of  the  an- 
nuity fund  of  1825,  since  its  commencement  up  to 
thf»  ^Oth  of  Ajjril,  ]  840,  or  for  fifteen   complete  years 
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since  its  establishment,  divided  into  its  two  branches 
of  '  unappropriated'  and  '  appropriated'  respectively, 
and  the  statement  No.  1,  is  an  abstract  of  the 
account  A. 

"  ord.  From  that  statement  it  will  be  perceived, 
that  since  the  year  1825-26,  when  the  Company's 
annuity  plan  commenced,  up  to  last  year,  1839-40, 
during  the  fifteen  years  it  has  been  here  in  operation, 
there  has  been  contributed  to  it — 

''  By  the  subscriptions  of  the  Es. 

service        -      -----     20,85,752 

"  By  the  company    -     -     -     -     20,85,752 

''  *  By  the  annuitant's  balance  of 
fines  and  penalties,  &c.,  not  in- 
cluded in  the  first  item    -     -     14,36,966 

«' By  interest  .     ,     .     .       1,92,448 


"  Making  a  total  fund  of  rupees  -  58,00,918 

"  From  which 
there  has 
been  expend- 
ed, for 
charges  and 
re-funds     -     1,04,354     1^     3 
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''  *  The  statements  2  and  3  show  that  part  of  their 
payments  are  also  included  in  the  first  item  to  the 


extent  of — 

Es. 

A.    P. 

63,328 

9     0  for  the  reduced  annuitants,  14. 

6,66,796 

6  11  full  ditto,  46. 

7,30,124     15  11 
"  But  these  two  sums  include  also  interest,  or  part 
of  4he  fourth  item  here." 


39C  CASES    IN    THE    FRIVY    COUNCIL 


1869. 

The 

East  India 

Cum PAN Y 

V. 

EDBiinrsox 
Rml  (it hers. 


Brought  forward  -  1,04,,354  15     3 

58,00,918  9  11             i 

"  Appropriated 

to  annuities 

1 

already  granted, 

forminc;  what 

is  caUod  the 

'  Appropriate 

: 

edfuud'       -   52,89,619     8     5 

53,93,974  7     8 

"  Leaving  a  bahmce  nnappro- 



priated,  as  stated  at  the  close 

of  account  A,  of  rupees     -     - 

4,06,944  2     3 

"  This   constitutes   what  is   callev 

i   the   '  Unappro- 

priated  fund.'  " 

"  49th.  In  conclusion,  we  have  to  state  that  when 
the  subscriptions  to  the  annuity  fund  of  1818  and 
1825,  conjointly  exceed  the  fine  payable  by  any  indi- 
vidual claiming  an  annuity  from  the  latter,  the  excess 
has  been  repaid  to  him  in  the  rare  instances  noted 
in  the  margin.*  We  notice  this  merely  that  the 
Honourable  Court  of  Directors  may  render  uniform 
the  practice  in  this  respect  at  all  the  Presidencies." 

In  the  year  1844,  a  further  correspondence  took 
place  between  the  trustees  of  the  fund  and  the  Madras 
Government.  The  trustees  applied  to  the  Govern- 
ment for  assistance,  pointing  out  that  the  Company's 
contributions  to  the  fund  fell  short  of  the  Es.  1,50,000 
authorized  by  the  Company's  despatch  of  the  10th  of 
November^  1826.  The  Governm.ent  required  explana- 
tions as  to  the  state  of  the  fund,  and  the  trustees, 
again  furnished  detailed  statements  of  the  accounts, 
in  which  the  re-funds  already  mentioned,  and  a 
further  like  re-fund  to    Mr.  Ltishington^   in  the  year 

<'*In  1834-35  to  Mr.    C.   Harris  8,492     6     11 
In  1837-38    to    Mr.  N.  Webb      9,221     9     11" 
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1813,  appeared.     These  accouuts  were  forwai'ded  to        1859, 
the  Court  of  Directors,  and  on  the  30th  oiJulij^  1845,         th*;; 
they   sent  a    despatch    to    the   Madras  Government,    "^^p^^pany^ 
which  contained  these  passages  : —  v. 

'■'■  1.  We  approve  your  having  sanctioned  the  usual    and  others. 
number  of  four  annuities  for  the  Madras  civil  service 
for  the  present  year. 

"2,  The  documents  which  you  have  forwarded  to 
us,  however,  clearly  show  that  the  Madras  civil 
service  annuity  fund  is  incapable  of  providing  for  the 
continual  grant  of  this  number  of  annuities  annually, 
without  further  support.  Indeed,  the  capital  on  the 
1st  of  May,  1845,  will  amount  only  to  Es.  2,61,143. 
10a.  6p.,  which  sum,  after  adding  to  it  the  fines  pay- 
able on  the  four  annuities  which  you  have  sanctioned, 
will  probably  be  insufficient  to  provide  for  their  value 
to  be  transferred,  in  accordance  with  the  regulations, 
to  the  appropriated  capital  of  the  fund. 

"3.  We  were  not  wholly  unprepared  for  this 
result.  The  privileges  conceded  to  the  Madras 
service  upon  the  establishment  of  the  annuity  fund  of 
1825,  that  previous  subscriptions  to  the  old  fund 
should  be  reckoned  in  diminution  of  the  fines  for  an- 
nuities from  the  new  fund,  and  the  grant  of  <£6G() 
annuities  upon  the  terms  of  the  old  fund,  have 
necessarily  had  a  considerable  effect  in  keeping  down 
the  means  of  the  new  fund.  This  possible  result  we 
had  in  view  when,  in  our  despatch,  daied  the  10th  of 
November,  1826  (Public  Department),  we  stated,  that 
if  the  contribution  from  the  Company  of  an  amount 
equivalent  to  that  from  the  service  should  be  shown 
to  be  inadequate  for  the  object  mentioned,  it  might  be 
increased  '  provided  that  it  shall  not  exceed,  for  the 
present,  the  sum  of  Es.  1,50,000.'  " 
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1869.  In   the  conclusion   of  this  despatch,   the  Court  of 

"the^     Directors    authorized    the    Madras    Government    to 

East  India  qyq([\^  w^q  unappropriated  branch  of  the  fund  with  the 

Company 

V.         difference  between  the  full  amount  of  the  Es.  1,50,000, 
Sd  otaJ!  P^^  annum,   with  interest  at   six  per  cent.,  and  the 
amount  which  had  been  actually  paid  by  them  ;  and 
this  credit  was  given  accordingly. 

In  the  3^ear  1847,  the  fund  having  become  de- 
ficient for  payment  of  the  annuities,  the  Court  of 
Directors,  by  a  despatch,  dated  the  23rd  of  Jmie 
18-47,  authorized  the  Madras  Government  to  pay  the 
deficiency  to  meet  the  current  payments.  The  6th 
paragraph  of  this  despatch  was  as  follows  : — "  6.  We 
consider  it  unnecessary  to  enter  into  a  calculation 
with  a  view  of  estimating  the  probable  amount  of  a 
fixed  annual  contribution  that  may  be  required  from 
the  Company  to  enable  the  fund  to  grant  four  an- 
nuities annually.  It  will  be  sufficient,  if  the  necessary 
means  be  provided,  as  the  exigency  arises.  We, 
therefore,  authorize  you  to  pay  to  the  fund  any  actual 
deficiency  to  meet  the  current  payments  that  may 
have  existed  in  1846-47,  after  the  acceptance  of  the 
prescribed  number  of  annuities,  and  to  adopt  the 
same  course,  when  necessary,  in  future  years." 

In  another  despatch  of  the  same  date,  after  a  state- 
ment of  the  amount  of  the  charge  against  them  to 
meet  the  annuities,  there  is  this  passage  in  para- 
graph 6  :  "  This  forms  a  serious  demand  against  the 
Company  ;  but,  we  nevertheless  feel  that,  under  the 
arrangements  which  have  had  our  sanction  for  the 
benefit  of  the  civil  service,  we  cannot  refuse  to  meet  it." 

On  the  6th  of  Fehriiary,  1850,  the  Court  of  Di- 
rectors addressed  the  following  despatch  to  the  Go" 
yernor-General  of  India : — - 


\ 
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"1.  We  consider  it  desirable   to  direct  your  atten-        ^859. 
tion  to  an  important  point  of  difference  in  the  practice         thr 
of  granting  annuities  from  the   civil  service  annuity    "^coJipaxy' 
funds  at  Madras  and  Bomhaii.  as  compared  with  the  *• 

practice  in  Bengal^  in  view  to  your  devising  measures    and  others, 
to  remedy   the  inconvenient   results  which  we  shall 
now  point  out. 

"  2.  The  point  to  which  we  allude,  is  the  system 
of  refunding  at  Madras  and  Bombay^  to  parties  on 
becoming  annuitants,  the  sums  which  they  may  have 
subscribed  to  the  funds  in  excess  of  half  of  the  value 
of  their  annuities,  whilst  in  Bengal  no  such  refund 
is  allowed. 

^'  3.  In  the  year  1841,  the  question  of  a  refund 
came  under  our  consideration  from  Bengal^  to  which 
we  replied  in  paragraph  2  of  our  despatch,  dated  the 
1st  of  Septemher  in  that  year,  No.  29,  as  follows  : — 
*  With  respect  to  refund  of  subscriptions  we  are 
disposed  to  meet  the  views  of  the  majority  of  the 
subscribers  to  the  extent  of  confining  refund  to  the 
excess  which  may  have  been  paid  beyond  the  half- 
value  of  the  annuity,  such  an  arrangement  being  in 
accordance  with  the  regulations  of  the  fund.' 

"  4.  The  Bengal  civil  service  refused  to  adopt  the 
principle  of  refunding,  by  passing  a  rule  to  the  con- 
trary, whereupon  a  few  members  of  the  service,  who 
had  contributed  to  the  fund  an  amount  beyond  the 
half -value  of  an  annuity,  appealed  to  us  to  obtain  a 
return  of  the  excess.  In  reply,  we  stated  in  our  de- 
spatch to  the  Government  of  Bengal^  dated  the  20th 
of  September^  1843,  No.  29,  '  that  we  cannot  inter- 
fere in  any  way  to  relieve  them  from  the  operation 
of  the  rules  of  the   civil  service  annuity  fund,  and 
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iJ^jO.        that  every    aimiiity  taken   must   be   subject   to   those 
"~tJ^        rules  us  they  may  exist  at  the  time.' 

Easi India        u  5^  r£]^Q   question  of  refundinor  to  the   servants  on 
V.  the  Bengal  establishment  having  thus  been  disposed 

and  others,  ^^j  ^^^  point  for  consideration  is,  whether  the  same 
principle  should  not  be  adopted  at  the  other  Presi- 
dencies. We  admit,  that  we  have  hitherto  not  ob- 
jected to  the  rules  which  were  passed  at  those  Presi- 
dencies, allowing  the  system  of  a  refund  ;  but,  we  are 
now  of  opinion,  that  the  operation  of  such  rules  is 
alike  disadvantageous  to  the  service  and  to  Govern- 
ment, by  retarding  promotion,  from  the  continuance 
of  men  in  office  after  their  capability  for  efficient 
employment  has  ceased  ;  besides  w^hich,  the  Company 
have  to  contribute  more  largely,  particularly  to  the 
Madras  fund,  to  supply  the  regulated  number  of 
annuities,  than  was  contemplated  at  the  formation  of 
the  general  scheme  in  the  year  1825. 

"6.  The  refunding  of  subscriptions,  with  accumu- 
lations of  interest,  can  scarcely  be  justified;  nor  can 
we  consider  that  the  funds  at  Madras  and  Bombay 
have  any  claim  on  the  Company  for  additional  con- 
tributions to  supply  the  fixed  numbers  of  annuities 
annually,  whilst  any  refund  of  subscriptions  is 
allowed. 

'*  7.  We,  therefore,  desire  that  you  will  give  the 
subject  of  this  despatch  your  best  consideration,  with 
a  view  of  procuring  an  alteration  in  the  rules  of  the 
civil  service  annuity  funds  at  Madras  and  Bomhay^  in 
order  that  the  principle  of  refunding  may  be  abo- 
lished, and  that  the  operation  of  the  funds  at  the 
several  Presidencies  may  be  uniform  on  the  point 
herein  specified. 
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*'  8.  We  shall  transmit  a  copy  of  this  despatch  to 
the  Governments  of  Madras  and  Bombay^  with  in- 
structions to  them,  respectively,  to  co-operate  with 
you  in  view  to  proposing  to  the  subscribers  the  alte- 
rations in  the  rules  which  we  have  indicated." 

The  Court  of  Directors,  at  the  same  time,  sent  a 
copy  of  this  despatch  to  the  Government  of  Madras^ 
accompanied  by  the  following  letter  :— 

''1.  We  forward  in  the  packet,  copy  of  a  despatch 
which  we  have  addressed  to  the  Government  of 
India,  relative  to  a  discrepancy  of  some  importance 
between  a  rule  of  the  civil  service  annuity  fund  at 
your  Presidency,  which  allows  of  contributions  to 
the  fund  in  excess  of  half  the  value  of  the  annuities 
to  be  refunded  to  parties  on  becoming  annuitants, 
and  the  rule  in  Bengal,  which  precludes  a  refund. 

"2.  We  have  expressed  our  opinion  to  the  Go- 
vernment of  India  of  the  disadvantages  attending 
the  refunding  system,  and  we  desire  that  you  will 
adopt  such  measures,  in  co-operation  with  that 
Government,  as  may  appear  best  calculated  to  induce 
the  civil  service  at  your  Presidency  to  abrogate  it." 

The  Governor-General  of  India,  afterwards,  on  the 
30th  of  March,  1850,  in  pursuance  of  the  despatch  of 
the  6th  of  February,  1850,  wrote  to  the  Government 
of  Madras,  requesting  that  the  views  of  the  Court  of 
Directors  should  be  submitted  to  the  managers  of  the 
fund  at  Madras,  with  the  desire  that  they  would  cir- 
culate for  the  consideration  and  votes  of  the  service, 
how  far  they  might  be  willing  to  accede  to  the  Court's 
wishes,  that  the  practice  of  refund  hitherto  allowed 
by  the  rules  of  the  Madras  fund,  should  be  abrogated. 
The  despatch  of  the  Court  of  Directors  was  accord- 
ingly forwarded  to  the  trustees  of   the  fund,   and  a 
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1859.       Gpeciul   meoliiig  of  the  subscribers   to   the  funJ    \rrt=j 
T^i'il       PuiaiiK.nod  by   them  for  tlie  purpose   of  considering 
^cSrAN^^  the  question,  wlicther  the  practice  of  refand,  hitherta 
''■  allowed,  sbifu-ld  be  abi'ogated.     This  meeting  was  held 

fud  muSS  on  tlie  2Gth  of  September,  1S5(>,  when  tlie  votes  of 
the  subscribers,  having  been  taken  upon  the  propo- 
s-ition,  a  majority  of  more  than  three-fourths  wera 
af^ainst  the  abrogation  of  th^T  practice.  This  result 
havino-  been  communicated  to  the  Madras  Govern- 
ment, and  by  them  to  the  Court  of  Directors,  ths 
Court,  on  the  20th  of  Maf/,  1S51,  sent  the  following 
despatch  to  the  Madras  Government : — ■ 

"  1.  The  proposition  for  abrogating  the  rule  of  the- 
Madras  civil  service  annuity  fund,  which  provides  for 
refunding  to  its  members,  on  becoming  annuitants, 
the  amount  which  they  may  have  contributed  in  ex- 
cess of  half  the  value  of  their  annuities,  h-aving  been 
circulated  for  the  votes  of  the  service,  and  rejected, 
we  consider  it  necessary  to  lay  down  a  principle  for 
reo-ulatinir  the  interest  to  be  allowed  t»n  such  excess 
when  it  occurs. 

"2..  We,  therefore,  direct  that  four  per  cent 
annual  interest  only  be  allowed  on  the  subscriptions 
of  members  in  excess  of  half  the  value  of  thei? 
annuities,-  and  that  their  accounts  with  the  fund  be 
adjusted  accordingly," 

In  the  year  1851,  the  period  having  ari'ived  wheiiy 
according  to  the  calculations  made  u}X)n  the  institu* 
tion  of  the  fund,  there  ought  to  have  been  an  accu- 
mulation sufficient  to  answer  the  four  annuities,  the 
trustees  furnished  to  the  Government  of  Madras^  to 
be  laid  before  the  East  India  Company,  accounts  con- 
taining a  review  of  the  fund  from  its  commencement 
down-  to  tliat  date.v  from  which  it   appeared  that  th®- 
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-fund  was  wholly  dclicieiit.  In  these  accounts,  the 
refunds  already  mentioned,  and  several  others  (there 
^•crc  in  all  nine  refunds),  appeared.  The  Court  of 
Directors  had  before  this  time,  in  a  despatch  dated 
•the  20th  of  August^  1851,  communicated  to  the 
jMadras  Government,  and  through  that  Government 
to  the  trustees,  their  determination  that  refunds  of 
■excess  of  subscriptions  were  in  no  case  to  be  made  at 
the  expense  of  tlie  Government ;  and,  after  the  receipt 
of  the  last-mentioned  accounts  in  the  month  of  Oc- 
tober, 1852,  they  addressed  another  despatch  to  the 
J/«(7ra5  Government,  dated  the  20th  of  October,  1852 
"which  contained  this  passage  :  — 

"19.  We  must  here  remark  upon  the  practietj 
which  has  been  allowed  at  Madras,  of  refunding  to 
-retiring  subscribers  any  balance  of  snbsci-iptions 
standing  at  their  credit  in  excess  of  the  half- value  of 
their  annuities.  The  original  rules,  as  sanctioned  by 
us,  made  no  provision  for  that  purpose.  It  would 
-appear,  however,  that  in  1838,  the  trustees  inserted, 
in  a  new  edition  of  the  rules,  a  clause  to  the  effect 
that,  if  the  contributions  of  any  subscriber  be  in  ex- 
cess of  the  half  value,  ^  such  excess  shall  be  refunded.' 
But  this  clause,  so  far  as  we  can  ascertain,  was  never 
submitted  to  the  subscribers,  as  required  by  the  rules. 
It  certainly  never  received  our  sanction ;  it  was  not 
«ven  reported  to  us  ;  and  yet  it  has  been  acted  upon 
as  if  it  liad  been  duly  authorized.  We  observe  that, 
^ince  the  institution  of  the  fund  of  1825,  there  have 
been  nine  cases  in  which  this  refund  has  been  granted, 
to  the  aggregate  amount  of  Es.  1,89,529.  7a.,  and 
that  in  the  last  year,  1850-51  (which,  being  the 
twenty-sixth  year  of  the  fund's  existence,  is  not  em- 
braced  in   the    present    calculations),    there     was  a 
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further   repayment   allowed   to    the   amount   of   Rs. 
9,623.  Ga.  lOp.     The  sums  refunded  have,  of  course, 
contributed  to  swell  the   deficit  of  the   fund.      This 
deficit  has  been  made  up  from  the  Government  trea- 
sury, upon  which,  consequently,  has  fallen  exclusively 
the  charge  of  the  refunds.     Of    the  whole  number, 
no  less  than  three,  aggregating   Rs.   86,749.  7a.  8p., 
were  granted  in  the  year  1849-50,  when  there  was  a 
deficiency   (irrespective    of  the   amount  refunded)  to 
the  extent  of  Rs.   1,02,654.  la.   2p.     In  that  year, 
therefore,  when  the  contribution  from  the   State  was 
augmented   to  the   sum    of  Rs.   2,52,654,   a  further 
burden,  which  raised   that  sum  to  the  large  total  of 
Rs.  3,39,403,*  was  thrown   on  the  public,  for  the  im- 
proper object  of  making   refunds ;  an  object  which, 
even  in  the  most  prosperous  condition  of  the  fund, 
could  not  be  pursued  without   weakening  and   ulti- 
mately destroying  it.     In  every  case  in  which  a  refund 
has  been  granted,  there  was  a  balance  of  subscriptions 
to  the  old  fund  at  the  credit  of  the   party  before  the 
j^ear  1825,     The  result  is,   therefore,   that  the  fund 
has  absolutely  paid  away  as  refunds,  suras  which  it 
never  received,   and   which,   moreover,   in  accordance 
with  the  provisions  of  the   deed  of  the  fund  of  1818, 
ought  not  to  have  been  refunded  to   any  of   the   sub- 
scribers to  that  fund.     We  regard  with  strong  feelings 
of  disapprobation   the    whole   of  this  most  irregular 


"  Company's  Rs. 
^'  *  Contribution  of  East  India  Company  1,50,000 

Deficit 1,02,654 

Amount  refunded     .         .         .         .      86,749 


Total 


.  3,39,405'' 
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proceeding;  and  we  repeat  the   desire  we  have   re-        1859. 
c ^ntly  expressed,  that  no  refunds  be  upon  any  account       "^jhIT 
allowed  in  future."  EastIndi^ 

LoiiPAXY 

With    this   despatch,  the  Court  of    Directors  also  •■ 

forwarded  to  the  Madras  Government  proposed  new    and  oSra! 
rules  for  the  regulation  of  the  fund,  in  which   the 
provision  for  refund,  contained  in  the  rules  published 
in  1838,  was  omitted;   the   8th  of  these  rules  being 
as  follows  : — 

"  8.  Every  subscriber  to  whom  an  annuity  shall  be 
assigned  shall  be  required,  in  order  to  entitle  hira  to 
the  full  annuity  fixed  by  Article  II.,  to  pay,  on  or 
before  the  date  from  which  the  annuity  is  to  com- 
mence, the  difference  between  one-half  of  the  value 
of  the  annuity  and  the  accumulated  amount  of  his 
contributions,  whenever  the  latter  shall  be  less  than 
the  former." 

These  rules  were  taken  into  consideration  at  a 
special  general  meeting  of  the  subscribers  to  the  fund, 
which  was  held  on  the  17th  of  June,  1853,  and  were 
then  adopted  by  the  subscribers,  and  the  differences 
between  the  Company  and  the  trustees  appear  then 
to  have  ceased. 

,The  Eespondent,  Robertson,  however,  was  a  sub- 
scriber to  the  fund  of  1818,  and  upon  the  institution 
of  the  fund  of  1825  became  a  subscriber  to  that  fund. 
In  the  years  1842,  1843,  1844,  1850,  and  1851,  he 
was  informed  by  letters  from  the  Secretary  of  the  fund 
that  annuities  were  open  for  acceptance,  and  was  in- 
vited to  state  whether  he  would  accept  an  annuity  of 
£1,000.  Each  of  these  letters  contained  a  passage 
in  these  words  :— 

''  4.  In  order  to  entitle  you  to   the  full  annuity  of 
£1,000,  it  is  necessary  that  before  the  time  of  the 
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1859.        commeiicenieiit  of  your  annuity,   you  shall  pay   the 
The        ditfercnce    between    one-half    of    the    value    of    an 

East  India    j^Qnuitv  of  £1,000  for  vour  life,  and  the  accumulated 
».  value  of   your   previous   contributions,    these   values 

and  others',  being  determined  in  the  manner  provided  by  the  rules 
of  the  institution.  In  the  event  of  your  not  paying 
tliat  diifcrence,  you  will  only  be  entitled  to  an  annuity 
diminished  in  proportion  to  the  sum  by  which  the 
accumulated  value  of  your  contribution  is  less  than 
one-half  of  the  actual  value  of  an  annuity  on  your 
life." 

The  Respondent  does  not  appear  to  have  taken  any 
notice  of  these  letters,  but,  on  the  offer  being  again 
made  to  him  in  the  year  1862,  by  a  letter  from  the 
Secretary  of  the  fund,  dated  the  loth  of  Octoher^ 
1852,  in  the  same  terms,  he  wrote  to  inquire  whether, 
in  the  event  of  his  accepting  the  annuity,  the  trustees 
w^ould  refund  to  him  the  excess  of  his  subscriptions 
beyond  the  amount  payable  for  the  annuity,  the 
amount  of  his  subscriptions  having,  it  appears, 
equalled  the  half-value  of  the  annuity  in  or  about  the 
year  1848.  In  answer  to  this  inquiry,  the  Respondent 
was  referred  b}'  the  Secretary  to  the  despatch  of  1851, 
prohibiting  the  refund  of  subscriptions  unless  the  ex- 
isting state  of  the  fund  woidd  permit  it,  which  he 
was  informed  it  would  not  then  do.  The  Respondent 
then  returned  the- Secretary's  letter  of  the  15th  of 
October,  1852,  with  the  following  memorandum, 
signed  by  him,  at  the  foot  of  it: — 

"  I  agree,  on  the  terms  above  specified,  to  accept 
the  annuity  conditionally  tendered  to  me,  provided 
that  on  retirement  the  excess  which  may  be  paid  by 
me,  with  interest,  beyond  the  half- value  of  an  annuity 
of  JC  1,000,   pyabie   to    the  date   of    deceasCj  and  by 
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quarterly  payments,  be  refnncled  to  me  ;  not  otlier- 
wise.      Vide  separate  letter  transmitted  with  this. 

"It  is  my  wish  to  have  the  said  annnity  made  pay- 
able b}'  quarterly  instalments,  and  to  the  date  of  de- 
cease.     Waliair,  November  17,  1852.      A.  Robertsony 

And  he  at  the  same  time  wrote  to  the  Secretary  as 
follows  : — 
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"  To  S.  D,  Birchy  Esquire,  Seeretaiy  to  the  Civil  Fuud^ 

Mach'as. 
"  Waltair,  November  17,  1852. 

*'  Sir, — I  have  the  honour  to  acknowledge  tha 
receipt  of  your  letter  under  date  the  9th  instant^ 
informing  me  that  the  despatch  of  the  Honourable  the 
Court  of  Directors,  No.  16  of  1851,  prohibits  the 
refund  of  excess  snbscriptions,  unless  the  existing 
state  of  the  annuity  fund  pennit  of  it,  which  it  does 
not  at  present ;  and  tran.smitting  a  mem^orandum  ex- 
hibiting the  probable  amount  which  will  have  been 
paid  by  me  on  the  1st  of  Ma//,  1853,  beyond  the 
half -value  of  an  annuity  of  £1^000,  payable  to  the 
date  of  decease,  and  by  quarterly  payments. 
■  "  Together  with  this  communication,  I  transmit 
my  acceptance  of  one  of  the  four  annuities  open  to 
the  service,  on  condition  of  my  being  allowed  the 
refund  of  the  excess  of  my  subsci'iptions  beyond  one- 
half  of  the  value  of  an  annuity,  &c. ;  and  I  beg  leave 
io  prefer  a  claim  to  this  on  the  fundamental  principles 
of  the  constitution  of  the  fund^  a&  laid  down  by  the 
Honourable  Court. 

"  I  would  here  observ^e,  with  ftH  respect,  that  when 
I  became  a  subscriber  to  the  annuity  fund,  I  did  not 
become  a  party  to  a  joint  assurance  association,  the 
benefits  to  be  derived  from  which  were  contingent  ci^ 
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i8o9.        tlie  future  prosperity  of  the  fund,  but  I  subscribed  to 
The        certain  terras,  the  principle  of  which,  as  laid  down  by 

*Cojir\NY*   the  Honourable   Court,  was,  that   *  all  servants,   upon 
^-  becoming   annuitants,    would    have  to  pay  half  the 

.and  others,  value  01  their  respective  -annuities,  and  no  more. 
That  the  civil  annuity  fund  is  exclusively  the  fund  of 
the  Honourable  Court,  and  not  of  the  civil  service, 
was  shown  in  the  proceedings  on  the  admission  of 
Mr.  Hiitt  and  others  to  annuities  not  provided  for  by 
the  original  terms  on  which  the  fund  was  established. 
''It  is  unnecessary  to  revert  to  all  that  has  been 
advanced,  and  might  be  advanced  again,  to  show  that 
those  who  agreed  to  become  parties  to  the  Honourable 
Court's  annuity  fund  did  so  on  the  plain  and  simple 
understanding  that,  under  no  contingency  whatever, 
were  they  to  pay  more  than  half  the  value  of  an 
annuity,  according  to  age,  when  entitled  to  it,  after  a 
certain  period.  It  is  necessary  for  me  only  to  observe, 
that  I  have  fulfilled  the  agreement,  on  my  part,  which 
entitles  me  to  one  of  the  four  annuities  now  open  as 
guaranteed  by  the  Court.  It  is  upwards  of  thirty- 
live  years  since  I  arrived  in  the  country  ;*  my  actual 
residence  in  the  country  much  exceeds  the  period  re- 
quired ;  and  my  subscriptions  to  the  fund  are  greatly 
in  excess  of  half  the  value  of  an  annuity  of  £1,000. 

"  Having  fulfilled  the  conditions  of  the  agreement 
on  my  side,  I  respectful!)^  solicit  the  fulfilment  of  them 
on  behalf  of  the  Honourable  Court.  I  now  prefer  a 
claim  to  an  annuity  of  £1,000,  at  half  its  value,  and 
I  ask  that  I  may  have  it  at  half  its  value,  '  and 
no  more,'  the  surplus  of  interest  and  subscriptions, 
appearing  at  my  credit  with  the  fund,  being  repaid  to 


a  *  n 


20th  June,  1817/' 
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me  on  my  retirement  from  the  service,   between  the        ^*'^^- 
1st  of  3Ia?/  and  1st  of  Jidf/,  1853.  The 

"  I   seek  for  this   from  the  known    justice    of  the     Coxmpany* 
Honourable  Court,   and  the  consideration  they  evince    Robertson 
for  their  servants  in  every  department.     I  may  assu-    »n<;l  others. 
redly  trust  that  subscribers  to  the  civil  service  annuity 
fund  will  not  be  regarded  in  a  light  less  deserving 
consideration    than  were    subscribers    to  the  Native 
pension  fund,  who,   when  that  fund  could  no  longer 
meet  its  engagements,   received  back  from  the  justice 
of  the  Court  their  subscriptions,   with  interest,   the 
annuities  already  granted  being,   at  the  same   lime, 
continued  at  the  expense  of  Government. 

"I  would,  in  conclusion,  request  that  the  trustees 
will  do  me  the  favour  to  submit  this  letter  for  the 
consideration  of  the  Eight  Honourable  the  Governor 
in  Council,  when  reporting  the  names  of  those  gentle- 
men to  whom  annuities  may  fall  this  year. 
"  I  have  the  honour  to  be.  Sir, 

"  Your  most  obedient  Servant, 

''  A.   Robertson.'^ 

The  trustees,  it  appears,  sent  a  copy  of  this  letter 
to  the  Government,  but  nothing  appears  to  have  been 
done  upon  it;  and  in  September^  1853,  the  annuity 
was  again  offered  to  the  Respondent,  with  reference  to 
the  revised  rules  of  the  fund.  To  this  offer  the 
Eespondent  replied  as  follows  : — 

''  To  the  Secretary  of  the  Civil  Fund,  Madras. 

"  Waltair,  October  11,  1853. 

"  Sir, — I  have  the  honour  to  acknowledge  the 
receipt  of  your  letter,  tendering  for  acceptance  one  of 
the  annuities  declared  to  be  available  from  the  1st  of 
May  next. 
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"  Until  the  receipt  of  that  commimication  I  was 
uuder  the  impression  that  no  change  had  taken  place 
in  the  rules  already  in  force,  the  changes  which  had 
been  proposed  to  the  service  not  having  been  ratified 
by  the  Honourable  the  Court  of  Directors,  as  required 
by  rule  oO  of  the  regulations  of  the  fund. 

"  As  introduction  of  the  proposed  new  rules  before 
the  allotment  of  the  annuities  at  present  under  offer 
might  be  hereafter  advanced  as  a  technical  objection 
to  my  claims,  I  beg  leave  to  enter  my  protest  against 
the  enforcement  of  them  before  they  receive  the 
formal  sanction  of  the  Honourable  Court. 

*'  Under  this  protest,  I  request  that  you  will  inform 
the  trustees  that  I  am  ready  to  accept  one  of  the 
annuities  now  tendered,  provided  they  are  prepared  to 
pay  to  me,  on  my  retiring  from  the  service,  the  amount 
which  may  be  at  my  credit  in  the  accounts  of  the  fund 
in  excess  of  the  half-value  of  an  annuity  payable  by  a 
civil  servant  at  the  age  which  I  shall  then  have 
attained.     I  have,  &c.,  A.  Robertson.  ■' 

The  trustees,  however,  declined  to  receive  a  con- 
ditional acceptance  of  the  annuity,  and  upon  their 
refusal  to  do  so,  he  again  wrote  to  the  Secretary  in 
these  terms : — 

"  To  the  Secretary  to  the  Civil  Fund,  Madras. 
''  Waltuir,  Septemher  25,  1854. 

"  Sir, — I  have  the  honour  to  acknowledge  the 
receipt  of  your  letter  under  date  the  19  th  instant, 
tendering  for  my  acceptance  one  of  the  annuities 
which  will  be  available  on  the  1st  of  Maij^  1855,  and 
to  request  that  you  will  inform  the  trustees  of  the 
civil  fund  that  I  am  quite  ready  to  avail  myself  of  this 
offer,  on  the  condition  of  their  allowing  me  the  refund 
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of  the  amount  overpaid  by  me  to  the  fund,  together  1859. 
with  interest,  as  formerly  allowed  to  those  members  of  the 
the  civil  service   who  obtained  a  refund   of  over  sub-    "^n^^rJf.?^^ 

COMPANY 

scriptions.     I  do  not  conceive  that  any  votes   of  the  «♦ 

majority  of  the   civil  service  for  the  introduction  of    and  others. 
new  regulations  can  affect  a  right  acquired  and  asserted 
before  the  recent  changes  in  the  civil  fund  rules  were 
even  proposed.     I  have,  &c.,  A.  Robertson.'''' 

The  trustees,  however,  still  declining  to  accept  the- 
conditional  offer,  he  ultimately,  on  the  17th  October^ 
1854,  wrote  to  them  as  follows  : — 

*'  To  the  Secretary  to  the  Civil  Fund,  Madras. 

"  Waltair,  October  17,  1854. 

*'  Sir, — I  have  the  honour  to  acknowledge  the 
receipt  of  your  letter  under  date  the  7th  instant,  and, 
in  consequence  of  the  trustees  again  declining  to  en- 
tertain a  conditional  application  for  an  annuity,  to 
apply  for  one  of  the'  annuities  available  on  the  1st  of 
Majf^  1855,  under  protest,  and  with  the  full  reserva- 
tion of  all  my  rights. 

"  It  is  my  desire  to  secure  the  full  amount  of 
annuity. 

"  I  was  born  on  the  28th  of  November,  1799. 
Should  this  form  of  application  be  objected  to,  which 
I  do  not  expect,  I  request  that  you  will  send  an 
answer  to  my  address  by  the  30th  instant,  under 
cover  to  Mr.  Will.  Arbuthnot,  at  Madras.  I  am,  &c., 
A.  Robertson. ^^ 

In  reply  to  this  letter  the  Secretary  TVTote  to  him 
thus  : — 

"To  A.  Robertson,  Esquire. 
"  Sir, — With  reference  to  your  application   dated 
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1850.        ]7t]^  of    Ociobcr,  1854,   I  am  desired  by   the  trustees 

Thk        of  the  civil  fund  to  acquaint  you  that  an  annuity  of 

■^OomJany^    £1,000  has  devolved  on  you  by  rotation.     The  state- 

''•  ment  sho\yin«r  the  amount  of  subscription  paid  by 

uud  others,    you,  together  with  the  document  which   will  enable 

you  to  draw  your  annuity  by  quarterly  instalments, 

and  to  the  date   of  decease   from  the   Honourable  the 

Court  of  Directors,  will  be  forwarded  in  due  time. 

''  S.  B.  Birch. 

'''  Noremhcr  8,  1854." 

The  Respondent  having  thus  accepted  the  annuity 
under  protest,  and  with  full  reservation  of  his  rights, 
on  the  28th  of  JIarc//,  1857,  filed  his  bill  in  the 
Supreme  Court  of  Judicature  at  Madras,  against  the 
Company  and  the  trustees,  to  recover  the  excess  of 
his  subscriptions  beyond  the  half- value  of  the  annuity, 
and  it  is  upon  this  bill,  the  decree  under  appeal  was 
made. 

Three  points  arise,  and  were  argued  upon  the 
appeal : 

First.  Whether,  according  to  the  original  constitu- 
tion of  the  Madras  civil  service  annuity  fund,  as 
established  in  1825,  the  Respondent  was  entitled  to 
have  refunded  to  him  the  excess  of  his  subscriptions 
to  the  fund  beyond  one-half  of  the  value  of  his 
annuity  ? 

Secondly.  Whether,  if  the  Respondent  was  not  so 
entitled,  according  to  the  original  constitution  of  the 
fund,  he  afterwards  became  so  entitled  by  virtue  of 
any  contract,  cr  by  reason  of  any  course  of  dealing  or 
conduct  on  the  part  of  the  East  India  Company,  or 
of  the  trustees  ?     xVnd 

Thirdly.  Whether,  if  the  Respondent  was  so  en- 
titled, either  according  to  the  original  constitution  of 
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the  fund,  or  by   virtue   of  any    subsequent   contract,  1859. 

course  of  dealing,  or  conduct,  the  right  which  he  thus  ^^^ 

acquired  has  been  in  any  manner  lost  or  destroyed  ?  East  India 

The  first  of  these  questions  appears  to  their  Lord-  '  „. 

ships  to  be   open  to  very  serious  doubts,  and  in  the  Robertson 

^  ^  -'  '  _       and  others. 

view  which  they  have  finally  taken  of  the  case,  it 
might  not  be  necessary  for  them  to  pronounce  any 
opinion  upon  it ;  but  the  point  was  so  fully  and  ably 
argued  at  the  Bar,  and  it  is  so  difficult  fairly  to  esti- 
mate the  weight  which  is  due  to  the  subsequent  trans- 
actions, without  first  considering  the  position  in  which 
the  parties  originally  stood,  that  their  Lordships  think 
it  right  to  state  the  conclusion  at  which  they  have 
arrived  at  this  part  of  the  case. 

The  rules  and  regulations  of  the  Madras  civil 
service  annuity  fund,  as  established  in  the  year  1825, 
were  derived  from  the  rules  and  regulations  of  the 
Bengal  fund  then  lately  established,  modified  only  so 
far  as  was  necessary  to  meet  the  difficulties  arising 
from  the  existence  at  Madras^  of  the  funds  created 
by  the  deeds  of  1800,  1814,  and  1818,  and  from  the 
obligations  consequent  upon  those  deeds.  The  modi- 
fications which  were  introduced  to  meet  these  difficul- 
ties and  obligations,  do  not  appear  to  their  Lordships 
to  affect  the  question  as  to  the  refunding  of  the 
excess  of  subscriptions,  otherwise  than  as  they  would 
affect  the  fund  out  of  which  the  lefund,  if  any, 
would  be  to  be  made ;  and  the  East  India  Company 
must,  of  course,  be  taken  to  have  foreseen  to  what 
extent  the  fund  would  be  thus  affected.  It  is,  indeed, 
plain,  from  the  evidence,  that  they  did  forsee  the 
effect  which  the  modifications  would  have  upon  the 
fund.  In  considering  this  first  question,  therefore,  it 
appears  to  their  Lordships  that  these  modifications 
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may  be  laid  out  of  the  case,  and  that  the  questiou 
must  depend  upon  the  interpretation  to  be  put  upon 
the  despatch  of  the  8th  of  December,  1824,  and  the 
regulations  for  the  Bengal  fund  as  altered  by  the 
Court  of  Directors ;  for  their  Lordships  do  not  agree 
to  the  Appellant's  argument,  that  a  part  only  of  this 
despatch  is  to  be  looked  at.  Both  the  despatch  and 
the  regulations  were  forwarded  to  the  Madras  Go- 
vernment, and  delivered  to  the  trustees  of  the  then 
existing  Madras  funds.  Both  of  them  formed  the 
basis  of  the  contract  with  the  Madras  subscribers, 
and  each  of  them  must,  in  their  Lordships'  opinion, 
be  looked  at  in  its  entirety  in  determining  what  that 
contract  was. 

This  despatch,  in  paragraph  4,  notices  the  fact 
that,  according  to  the  constitution  of  the  then  exist- 
ing funds  at  Madras,  the  grantees  of  annuities  either 
paid  in  subscriptions  to  the  fund  a  certain  aggregate 
sum,  or  paid  the  difference  between  that  sum  and  the 
amount  of  their  subscriptions. 

In  paragraph  41,  in  pointing  out  the  advantages 
derived  from  the  Company's  contributions,  the  de- 
spatch speaks  of  the  civil  servant  when  he  retires 
having,  in  addition  to  his  own  savings,  whether  accu- 
mulated in  the  shape  of  contributions  to  the  fund,  or 
in  any  other  mode,  an  annuity  proportional  to  his 
share  of  the  Company's  contributions  to  the  fund. 

In  paragraphs  53,  54,  55,  in  treating  of  the  j)ur- 
chase- money  of  the  annuities,  it  fixes  the  amount  at 
the  difference  of  half  the  value  of  the  annuity  and 
the  accumulated  value  of  the  subscriber's  previous 
contributions  ;  and  in  paragraph  57,  it  states  broadly, 
that  according  to  the  mode  proposed,  all  servants 
upon  becoming  annuitants  would  pay  half  the  value 
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of  their  respective  annuities,   and  no   more ;   and  in        1859. 
the  same  paragraph  57,  it  refers  to    the  advantages        the 
which  the  subscribers  woukl   possess  of   accumulating  ""^q^Jp^^y^ 
V  fund  for  the  purchase  of  the  annuity,   by   gradual  v. 

deposits,  improved  at  a  fixed  and  favourable  rate  of  andotliura. 
interest ;  and  rule  1 1  of  the  regulations  as  altered, 
provides  for  subscribers  who  may  accept  annuities, 
paying  to  the  institution  the  difference  between  half 
the  value  of  the  annuity,  and  the  accumulated  value 
of  their  previous  contributions,  in  case  the  latter 
quantity  shall  be  less  than  the  former.  These  pro- 
visions certainly  point  at  half  the  value  of  the  annuity 
as  the  sum  which  each  subscriber,  on  becoming  an 
annuitant,  was  to  pay  for  the  purchase  of  his  annuity, 
paying  it  either  by  contributions,  or  by  making  good 
the  deficiency  of  his  subscriptions.  But,  on  the  other 
hand,  the  expression  "  no  more,"  in  paragraph  57,  so 
much  relied  on  upon  the  part  of  the  Eespondent, 
may,  as  was  suggested  on  the  part  of  the  Appellants, 
have  meant  only  that  the  subscribers  were  to  pay 
one- half,  and  not  two- thirds,  of  the  value  of  the 
annuity,  the  proportion  which  in  paragraph  54  is 
mentioned  to  have  been  proposed  by  the  Bengal  civil 
seavauts,  although  the  context  does  not  appear  to 
their  Lordships  to  favour  this  conclusion  ;  and  what- 
ever the  meaning  of  these  words  "  no  more"  may 
have  been,  there  is  certainly  no  limit  to  the  payment 
by  subscribers  of  their  annual  contributions,  and  no 
provision  for  refunding  any  excess  of  those  contribu- 
tions beyond  the  half  of  the  value  of  the  annuity ; 
and  by  paragi-aphs  61  and  63,  what  the  Company  are 
to  contribute,  is  expressed  to  be  whatever  sum  may 
be  required  in  addition  to  the  contributions  of  sub- 
scribers, to  enable  the  fund  to  grant  such   number  of 
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I8d9.       annuities  as  may  be  accepted   under  the  prescribed 
TiTK        regulations,  not  exceeding  nine  per  annum,   and  the 

East  India  obligation  of  the  Company  is  expressed  to  be  a  virtual 
V.  guarantee  of   the  nine  annuities,  and  a   contribution 

end  others,  limited  to  the  amount  necessary  for  the  accomplish- 
ment of  that  object;  and  all  these  latter  provisions 
indicate  that  all  the  subscribers'  contributions  what- 
ever the  amount  of  them  might  be,  were  to  go  into 
and  remain  in  the  fund. 

It  is  very  difficult  to  collect  from  a  despatch  and 
from  rules  thus  loosely  worded  on  so  important  a 
point,  and  plainly  imperfect  in  other  respects,  what 
the  real  meaning  of  the  parties  was  ;  but  it  is  to  be 
observed  that  the  object  which  they  had  in  view  was, 
as  appears  by  sections  35,  36,  and  42,  to  provide  a 
fund  for  the  payment  of  annuities  to  the  civil  servants 
who  should  retire  from  the  service,  and  that  the  pay- 
ments of  each  subscriber  were  not  merely  for  the 
purpose  of  purchasing  his  own  annuity,  but  of  pro- 
viding annuities  for  the  other  subscribers.  The  pay- 
ments made  by  each  subscriber  were  to  go  into  the 
funds,  to  be  applied  for  the  benefit  of  all  the  sub- 
scribers ;  and  they  were  to  do  so  equally,  whether 
the  subscriber  who  made  the  payment,  had  or  had 
not  paid  the  half- value  of  his  annuity,  or  had  or  had 
not  had  the  option  of  an  annuity.  There  cannot,  as 
it  seems  to  their  Lordships,  be  any  reasonable  doubt, 
that  each  subscriber  was  intended  to  go  on  paying 
his  subscription  until  he  had  the  option  of  an  annuity  ; 
and  if  the  option  did  not  reach  him  before  the  amount 
of  his  subscriptions  exceeded  the  half-value  of  his 
annuity,  their  Lordships  find  it  difficult  to  suppose 
that  it  could  have  been  intended  that  a  refund  should 
be  made  to  him  when  the  amount  which   he  had  paid 
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would  or  might  have  been  applied  to  the  payment  of 
other  annuities  ;  and  if  it  was  not  so  intended  in  the 
case  suggested,  their  Lordships  think  it  scarcely  less 
difficulty  to  suppose  that  it  could  have  been  so 
intended  when  the  subscriber  had  had  the  option  of 
the  annuity,  and  had  refused  it,  in  which  case  it  is  to 
be  observed  that  his  refusal  would  bring  upon  the 
fund  the  charge  to  which  his  payment  was  applicable. 
If  the  half-value  of  the  annuity  was  in  all  cases  to  be 
the  limit  of  the  subscriptions,  there  seems  to  be  no 
reason  why  the  payment  of  the  subscriptions  was  to 
continue  after  the  half-value  of  the  annuity  had  been 
paid ;  for  the  annuity  would,  of  course,  decrease  in 
value  as  the  subscriber  advanced  in  age,  and  the 
benefit  of  accumulation  held  out  to  the  subscribers  in 
the  despatch  is  confined  to  accumulation  for  the 
purchase  of  the  annuity.  It  is  to  be  observed,  too, 
that  the  calculations  on  which  the  despatch  proceeds, 
are  founded  upon  the  assumption  that  each  subscriber 
would,  after  the  expiration  of  the  first  few  years, 
become  entitled  to  an  annuity  at  the  age  of  forty-five, 
in  which  event,  according  to  the  calculations,  he 
would  in  no  case  have  paid  half  the  value  of  his 
annuity  ;  and  it  seems  probable,  therefore,  that  it  was 
not  thought  necessary  to  provide  for  the  excess  of  the 
subscriptions. 

In  that  view  the  case  which  has  occurred  in  this 
instance  and  in  others  would  be  left  unprovided  for 
by  the  contract ;  and  it  being  clear  that  the  sub- 
scription was  properly  payable  into  the  fund,  there 
would  seem  to  be  no  ground  for  taking  it  out  again. 

The  case  does  not  appear  to  their  Lordships  to  be 
one  to  which  the  doctrine  of  resulting  trust  could  be 
applied. 
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isj9.  After  "weighing  all  these  considerations  on   the  one 

TuK        side  and  the  other,  the  better  opinion  appears  to  their 

^CoMFAxi^   Lordships  to  be,  that  if  this  case  was  to  be  decided 

»'•  upon  the  fiyst  point  only,  the  decision  ought  to  be  iu 

and  utbcis.   favour  01  the   Appellants,  the  ±/ast  India  I  ompany  ,■ 

but  their  Lordships  have  no-t  come  to  this  conclusion 

witliout   great  doubt  and   hesitation,   and  they  veiy 

nnich  incline  to   the   opinion  that  this  contract  does 

not  provide  for  the  event  which  has  occurred,  and 

that  in   order  to  determine  the  riglits  of  the  parties, 

what  has   subsequently   occurred  must  be  looked  at,. 

not,  indeed,  for  the  purpose  of  varying  the  contract, 

but  for  the  purpose  of  supplying  what  has  been  left 

unprovided  for  by  it.     They  proceed,  therefore,  to  the 

consideration  of  the  second  point :   Whether  the  Ee- 

s^x>ndent  became  entitled  to  the  refund  of  his  excess 

of  subscriptions  by  virtue  of   any  subsequent  contract, 

or  by  reason  of  any  conduct  or  course  of  dealing  on 

the    part    of    the   East    India   Company    or   of    the 

trustees  ? 

It  is  material  in  eonsideiiug  this  point,  in  the  first 
place,  to  observe  the  position  in  which  the  East  India 
Company  stood  under  the  contract.  By  the  contract 
(whatever  its  effects  may  have  been  in  other  respects), 
the  annuities  were  to  be  provided  for  by  the  contri- 
butions of  the  subscribers  and  the  contributions  oi 
the  Company.  These  contributions  were  to  be 
received  by  the  trustees,  and  applied  by  them  to 
make  good  the  annuities,  and  the  deficiency  was  to 
be  supplied  by  the  Company.  The  Company,  there- 
fore, had  a  direct  and  immediate  interest  in  the  appli- 
cation of  the  funds  by  the  trustees.  The  tinistees 
were  responsible,  not  merely  to  the  subscribers,  but 
to-  the  Company,  for  the  due  application  of  the  funds. 
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Tlic  Company,  then,  being  iu  this  i)osition ;  having 
the  right  to  call  for  the  accounts  of  the  trustees,  and 
to  check  and  control  those  accounts,  we  find,  that 
the  practice  of  refunding  to  subscribers  tire  excess  of 
subscriptions  beyond  the  half-value  of  the  annuity, 
commenced  as  early  as  th«  year  1835,  for  in  that 
5^ear  there  was  a  refund  to  Mr.  Harris  on  this 
account.  We  then  find,  that,  iu  the  year  1838, 
accounts  of  th€  trustees  in  which  this  refund  ap- 
peared, were  laid  before  the  Government  of  Madras, 
and  that,  in  the  same  year,  1838,  the  rules  of  the  fund 
were  published  at  Madras,  'diA  that,  by  the  16tli  oi 
those  rules,  as  published,  it  was  expressly  stated  that 
the  contributions  of  the  subscribers  in  excess  beyond 
the  half- value  of  their  annuities,  were  to  be  refunded. 
We  further  find  that  this  course  of  refunding  to  sub- 
scribers the  excess  of  their  subscriptions  was  con- 
tinued by  the  trustees  in  the  years  1837,  1843,  1845, 
and  1848  ;  that  accounts  of  the  trustees,  showing 
these  refunds,  were  laid  before  the  Court  of  Directors, 
and  that  no  objection  was  made  to  them,  although  on 
other  minor  points  objections  were  raised  and  the 
accounts  were  required  to  be  rectified  ;  and  although 
in  the  year  1841,  the  attention  of  the  Government 
was  directly  called  to  the  point,  and  in  the  years 
1844  and  1847  they  were  required  to  make,  and  did 
make,  additional  payments  to  the  fund.  We  also 
find,  that  it  was  not  until  the  year  1850,  that  any 
question  was  raised  as  to  this  practice  of  refunding, 
and  that  the  question  then  raised  was  not  as  to  the 
right  of  the  subscribers  to  the  refund,  but  as  to  the 
expediency  of  continuing  the  practice  ;  that  the  Com- 
pany then,  so  far  from  asserting  that  the  subscribers 
were  uot  entitled  to   the  refund,  desired  the  Madras 
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Government  to  adopt  sncli  measures  as  might  induco 
the  subscribers  to  abrogate  the  practice ;  that,  with 
this  view,  they  submitted  the  question  to  the  con- 
sideration of  the  subscribers;  and  that,  upon  the 
subscribers  adhering  to  the  practice,  they  did  not,  in 
the  first  instance,  persist  in  objecting  to  it  otherwise 
than  by  threatening  to  reduce  the  interest  upon  the 
excess  of  the  subscriptions :  a  threat  which  it  appears 
they  did  not  carry  into  efiect.  Ultimately,  we  find 
that  later  in  the  year  1851,  they  objected  to  the 
refunds  being  made  at  their  expense,  and  that  in  the 
year  1853,  the  system  of  refunding  was  put  an  end  to 
by  the  new  rules  proposed  by  them,  and  adopted  by 
the  votes  of  the  subscribers. 

Upon  these  facts,  this  part  of  the  case  appears  to 
their  Lordships  to  present  two  questions  for  their 
consideration :  First,  whether,  assuming  the  practice 
of  refunding  to  the  subscribers  the  excess  of  their 
subscriptions  beyond  the  half  value  of  the  annuity 
not  to  have  been  warranted  by  the  original  rules, 
there  was  not  such  an  alteration  of  those  rules  as 
was  sufficient  to  warrant  it ;  and,  secondly,  whether, 
even  if  there  was  no  such  alteration  of  the  rules, 
the  Company  have  not,  by  their  conduct,  precluded 
themselves  from  disputing  the  right  of  the  subscribers 
to  the  refund. 

With  respect  to  the  first  question,  by  rule  30  of 
the  Bengal  regulations,  all  questions  proposed  at  a 
general  meeting,  whether  annual  or  special,  were  to 
be  determined  by  a  majority  of  three-fourths  of  the 
members ;  and  upon  all  general  questions,  involving, 
amongst  other  things,  any  essential  addition  to  or 
alteration  in  the  original  rules  and  principles  of  the 
institution,  all  subscribers  in  liidia  were  to  bo  allowed 
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to  vote,  but  no  decision  upon  such  question  was  to 
be  valid,  or  to  have  any  effect,  until  sanctioned  and 
approved  by  the  Court  of  Directors  of  the  East  India 
Company,  whose  decision  was  in  all  cases  to  be  final. 
This  rule  became  part  of  the  original  rules  of  the 
Madras  fund.  The  rules  of  that  fund,  published  in 
1838,  having  contained  the  provision  that  the  excess 
beyond  the  half  value  of  the  annuity  should  be  re- 
funded, the  question  whether  that  practice  should  be 
abrogated  was  put  to  the  vote  at  a  special  general 
meeting  of  the  subscribers  held  on  the  26th  of  Sej)- 
temher^  1850,  and  it  was  determined  by  a  majority  of 
more  than  three-fourths  that  the  practice  should  not 
be  abrogated.  There  was  here,  therefore,  upon  the 
assumption  that  the  original  rules  did  not  warrant  the 
practice,  a  clear  alteration  of  those  rules,  made  in 
conformity  with  the  30th  of  the  original  rules,  and 
this  alteration,  if  sanctioned  and  approved  by  the 
East  India  Company,  was  valid  and  eff'ectual. 

Now,  how  did  the  Court  of  Directors  deal  with 
this  alteration  of  the  rules  ?  They  did  not  repudiate 
it,  but  they  directed  the  interest  upon  the  excess  of 
the  subscriptions  to  be  reduced ;  a  direction,  however, 
which  was  not  carried  into  effect.  If  the  case  had 
rested  here  they  might,  in  the  opinion  of  their  Lord- 
ships, well  be  taken  to  have  sanctioned  and  approved 
this  alteration  of  the  rules ;  but,  it  appears  that  they 
afterwards  in  the  same  year,  1851,  protested  against 
any  further  refunds  being  made  at  their  expence,  and 
although  they  did  not  rest  upon  this  protest,  but 
subsequently,  in  the  year  1853,  in  some  measure 
treated  the  alteration  as  valid  by  again,  in  eff'ect,  sub- 
mitting the  question  to  the  votes  of  the  subscribers 
upon  the  new  rules  which  they  at  that  time  proposed, 
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l8o9.       and  wlilcli  were   theu  adopted,   they  do  not  appear 
"^JfiE^     ever  to  have  withdrawn  their  protest,   and  the  course 

East  India  -vvhich  thoy  adopted   in  proposing  the  new  rules    may 
v.         well  be  regarded  as  having  been  resorted  to  for  the 

aud  o?herJ!  ^^^^ro  conclusivc  settlement  of  the  question.  If  the 
subscribers  had  not  adopted  those  rules,  the  Company 
could  not,  as  their  Lordships  think,  be  held,  in  the 
face  of  their  protest,  to  have  sanctioned  and  approved 
this  alteration  ;  and,  upon  the  whole,  therefore,  their 
Lordships  consider  that,  whatever  effect  may  be  due 
in  other  respects  to  what  passed  as  to  the  alteration 
of  the  rules,  it  would  be  going  too  far  to  hold  that  the 
resolution  of  the  subscribers  in  1851  effected  such  an 
alteration  as  rendered  it  obligatory  upon  the  Company 
to  refund  the  excess  of  the  subscriptions. 

There  remains,  then,  on  this  second  head  of  the 
case,  the  question  as  to  the  effect  of  the  course  of 
dealing  and  conduct  on  the  part  of  the  Company  and 
of  the  trustees. 

Now,  it  appears  to  thuir  Lordsliips,  to  be  put 
beyond  all  doubt,  by  the  evidence  in  this  case,  that 
the  Company  sanctioned  the  refunds  which  were 
made,  and  sanctioned  them,  not  merely  with  reference 
to  the  individual  subscribers  to  whom  they  were  made, 
but,  generally,  as  having  been  made  in  the  due  course 
of  practice.  The  Company's  despatch  of  the  6th  of 
Feb  near// J  1850,  admits  this  to  have  been  the  case. 
Their  course  of  proceeding,  in  submitting  the  question 
to  the  votes  of  the  subscribers  in  that  year,  involves 
(he  same  admission  ;  and  tliere  is,  indeed,  hardly  a 
step  in  all  their  proceedings,  from  the  time  of  the 
institution  of  the  fund  in  the  year  1825,  which  does 
not  lead  to  that  conclusion.  In  determining  the  con- 
sequences which  are  to  follow  from  this  conduct   on 
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tlioir  part,  we  must  again  revert  to  their  position,  and        1859. 

to  that  of  the  trustees.     The  Company   stand  in  the         the 

position  of  the  ultimate  beneficiaries  of  the  fund  with    "^ciompany^ 

which  we  have,  in  this  case,   to  deal,   subject  to  prior  *• 

-,,_-,'.,  •'  Robertson 

trusts  for  the  beneiit  01  the  subscribers.  and  others. 

The  fund,  as  established  in  1825,  was  instituted  on 
their  suggestion,   and  for  the  purpose  of  carrying  out 
their  views  of    promoting  a  more  rapid    succession 
among  the  civil  servants  of  their  establisliment.     The 
trustees  were  bound,  not  to  them  only,  but  to  the 
subscribers  also,  for  the  due  management  of  the  fund, 
according    to    the    niles.       If    those    rules  did  not 
authorize  the  refunds  being  made,  it  was  a  breach  of 
trust  on  the  part  of  the  trustees  to  make  them,  and 
in  that  breach  of  trust  the  Company  were  concurring. 
It  was  admitted  on  their  part  that  with  respect  to 
the  refunds  actually  made,   they  had  no  right  to  com- 
plain ;   but  it  was  argued  that  the   consequences  of 
their  conduct  went  no  further,   and  that  they   cannot 
be  held  to  have  sanctioned  the  right  of  the  subscribers 
to  the  refund  in  other  cases.     Their  Lordships,  how- 
ever, find  themselves  unable  to  give  their  assent  to 
this  argument.     By  the  rules  of  the  fund,   published 
in  the  year  18S8,  the  trustees  held  out  to    the  sub- 
scribers generally  that  they  were  to  be  entitled  to  the 
refund  of  the  excess  of  their  subscriptions  beyond  the 
half  value  of  the  annuity.     The  Company,  as  appears 
from  their  answer,   knew  of  tbe  publication  of  these 
rules    very  soon    after   they    were    published.      By 
allowing  the  refunds   which  were  made,  n;iore  espe- 
cially after  their  attention  had  been  called  to  the  sub- 
ject in   the  year  1840,  they  must,  as  their  Lordships 
think,   be  considered  to  have  authorized  the  trustees 
tu  continue   this   rule  as  to   refund^  as  part  nf  their 
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1859.        rules.     It  is  to  be  considered,   then,  how  the   siib- 
^)iE        scribers  were  effected   by  the  publication  and  con- 

''^CoMPANy^   tinuance  of  this  rule,   and  it  appears  to  their  Lord- 
V.  ships  that  their  position  was  much  altered  by  it. 

and  others.  To  take,  for  instance,  the  case  of  this  Eespondent : 
He  was  a  subscriber  to  the  fund  of  1818,  and,  accord- 
ing to  the  rules  of  that  fund,  would  have  been  entitled 
to  an  annuity  of  £600  a  year  after  payment  of  a  speci- 
fied sum.  Is  he  not  justly  entitled  to  say  that  he  paid 
the  larger  subscription  to  the  fund  of  1825,  and  con- 
tinued that  subscription,  upon  the  faith  that  he  would 
be  entitled  to  the  larger  annuity  of  £1,000,  and  also 
to  the  repayment  of  the  excess  of  his  subscriptions 
beyond  the  half  value  of  his  annuity  ?  And  further, 
is  he  not  also  justly  entitled  to  say  that  had  he  been 
aware  that  the  trustees  or  the  Company  would  resist 
the  repayment  of  the  excess  of  his  subscriptions,  he 
would  have  accepted  his  annuity  on  the  first  oppor- 
tunity which  offered  after  he  had  paid  the  half  of  its 
value,  or  even  before  that  time,  when  his  interests  or 
his  views  rendered  it  advisable  or  convenient  for  him 
to  do  so ;  and  is  not  his  having  been  deprived  of  these 
opportunities  the  result  of  the  Company's  conduct  ? 

The  true  result  of  this  case,  with  reference  to  the 
point  now  under  consideration,  appears  to  their  Lord- 
ships to  be,  that  the  ultimate  beneficiaries  under  the 
trust  have  authorized  the  trustees  to  hold  out  to  the 
prior  beneficiaries  advantages  which  were  not  war- 
ranted by  the  trust,  and  have  thereby  altei'cd  the 
position  of  the  prior  beneficiaries ;  and  their  Lordships 
think  that,  under  such  circumstances,  both  the  trus- 
tees and  the  ultimate  beneficiaries  must  be  liable  to 
make  good  to  the  prior  beneficiaries  the  advantages 
whicti  have  been  so  held  out  to  them. 
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The  case  was  to  some  extent  argued  on  the  part  of 
the  Company  as  if  the  question  had  been  simply  this  : 
whether  the  trustees  could  recover  at  law  against  the 
Company  any  deficiency  of  the  fund  for  payment  of 
the  annuities  occasioned  by  this  practice  of  refunding  : 
but  their  Lordships  do  not  take  that  view  of  the  case  ; 
they  consider  that,  whatever  might  be  the  case  at  law, 
there  is,  under  the  circumstances  of  this  case,  an 
equity  by  which  the  Company  is  affected.  It  was 
also  argued,  on  the  part  of  the  Company,  that  their 
conduct,  and  the  conduct  of  the  trustees  throughout, 
proceeded  upon  a  mistaken  supposition  that  the 
original  rules  of  the  fund,  resting  upon  the  Bengal 
rules,  required  this  excess  to  be  refunded,  and  that 
they  ought  not  to  be  bound  by  conduct  resulting  from 
such  a  mistake. 

It  would,  perhaps,  be  a  sufficient  answer  to  this 
argument  to  say  that  there  is  no  ]3ill  to  certify  any 
such  supposed  mistake ;  but  their  Lordships  do  not 
desire  to  rest  their  judgment  upon  so  narrow  a  point. 

Supposing  the  case  to  be  entirely  open  upon  this 
point,  could  the  Company,  and  could  the  trustees, 
under  the  circumstances  of  this  case,  be  relieved  from 
the  consequences  of  this  alleged  mistake  ?  Their 
Lordships  are  of  opinion  that  they  could  not.  They 
think  that  it  would  be  an  answer  to  such  a  case  of 
alleged  mistake,  that  when  the  trustees  made  the 
representation  as  to  the  refund  of  the  excess  which  is 
contained  in  the  rules  of  1838,  and  when  the  Com- 
pany sanctioned  that  representation  being  made,  they 
had  possession  of  all  the  documents,  and  the  full 
means  of  judging  whether  the  Bengal  regulations  did 
or  did  not  give  the  right  of  refund  ;  and  further  that, 
whether  the   Bengal  regulations   did  or  did  not   give 
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1859.        that  right,  the  Company  had  the  power  of  determining 
The        whether  it  should  or  should  not  be  given  at  Madras  ; 

^CompanI^  and  yet  further  that  the  conduct  of  the  Company,  and 
""•         of  the  trustees,   has  altered  the  position  of  the   sub- 

and  others,  scribers.  They  think  also  that  if  this  case  was  at  all 
to  be  dealt  with  upon  the  footing  of  mistake,  it  would 
follow  that  the  contract  must  be  wholly  undone,  and 
the  parties  be  restored  to  their  original  rights,  and 
that  the  conduct  of  the  Company  has  placed  the  sub- 
scribers in  a  position  in  which  they  cannot  be  restored 
to  those  rights.  The  subscriptions  which  have  been 
paid  beyond  what  ought  to  have  been  paid  might, 
indeed,  be  refunded,  but  the  parties  could  not  be  set 
right  as  to  the  period  when  they  would  have  taken 
the  annuity.  It  is  hardly  necessary  to  add  that  the 
case  appears  to  their  Lordships  to  be  more  strong 
against  the  Company  from  their  having  been  parties 
to  the  contract,  and  having  bovmd  their  civil  servants 
by  covenant  to  the  observance  of  it. 

Upon  this  second  head  of  the  case,  therefore,  their 
Lordships  are  of  opinion,  that  the  Company,  though 
not  bound  by  any  positive  alteration  of  the  rules,  are 
precluded  by  their  conduct  from  disputing  the  right 
of  the  Eespondent  to  have  the  excess  of  his  subscrip- 
tions beyond  the  half  value  of  his  annuity  refunded  to 
him. 

We  come  then  to  the  third  question,  whether  the 
right  to  the  refund  of  the  excess  of  his  subscriptions 
which  the  Eespondent  acquired  has  been  in  any 
manner  lost  or  destroyed.  It  was  contended  on  the 
part  of  the  Appellants  that  it  had  been  lost  or  de- 
stroyed, because  the  revised  rules  of  1853  did  not 
contain  the  provision  for  refund  which  was  contained 
in  the  rules  of  1838,  and  the  Eespondent  being  a  sub- 
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scriber  to  the  fund  was  bound  by  those  revised  rules  ;        1859. 

but   it  does  not  appear  to  their  Lordships  that  the         the 

revised  rules  could  operate  retrospectively  to   destroy    ''^qomp^^^'^ 

rights   which   had   been  acquired   before   thej''  were  v- 

,  Robertson 

P''^SSed.  and  others. 

Upon  this  point,  therefore,  the  question,  as  their 
Lordships  view  it,  is,  whether  the  Eespondent  had 
or  had  not,  before  the  revised  rules  were  passed, 
acquired  a  title  to  the  refund  of  the  excess  of  his  sub- 
scriptions ;  and  their  Lordships  are  of  opinion  that  he 
had  ;  for  in  the  year  1852,  he  had  accepted  the  annuity 
on  condition  that  the  excess  of  his  payments  should 
be  refunded  to  him.  The  trustees,  it  is  true,  refused 
to  receive  this  conditional  acceptance ;  but  in  their 
Lordships'  judgment,  for  the  reasons  already  given,  it 
was  an  error  on  their  part  not  to  have  done  so,  and 
the  Eespondent  cannot,  as  their  Lordships'  think,  be 
affected  by  this  erroneous  judgment  of  the  trustees. 
They  think,  therefore,  that  the  Respondent's  title  to 
the  refund  was  complete  in  1852,  and  was  conse- 
quently unaffected  by  the  revised  rules  of  1853. 
Their  Lordships,  therefore,  will  humbly  recommend 
Her  Majesty  to  dismiss  this  appeal,  and,  their  judg- 
ment agreeing  with  that  of  the  Court  in  India,  to 
dissmiss  it  with  costs. 
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^loHUN  Lall  Sookul       -  -  -       Appellanty 

AND 

Bebee  Doss  and  others  -  -       Respondents.^ 

On  appeal  from    the  1^ adder   Dewamiy  Adaivluty 
Caleutta. 

iGth  Feb  ,     X  Hl^  applicatiou  in  this  petition  ayes  for  special  leave 

J,^^_^       to  appeal.     The  petition  set  forth,  that  the  Petitioner 

The  amount  had  brouojht  a    suit  in    the   Court    of    the   Principal 

of  the  stamp    ^i     -,  t  .  i>      i  •  /~i  • 

upon  the  Sudder  Ameen  oi  the  Zillah  of  Chittagong  against 
conclusiv^of  ^^®  ^^''^^^  ^^^^  (siucc  deceased)  as  mortgagor,  under 
S^  ^^l^^  f^  ^  Bye-bil-tvuffa^  or  deed  of  conditional  mortgage,  to 
matter  of  the  recoYcr  posscssiou  of  the  mortgaged  premises,  the 
^By  the  pro-  valuc  of  which  was  laid  in  the  plaint  at  Es.  3,522  ; 
cedureofthe  that    the    decrees   of    the    Sudder    Ameen  and  Zillah 

Native  Courts, 

the  value  of  Court  on  appeal  were  in  his  favour,  "but  that  the 
the  purpose  Sudder  Dewanny  Court  at  Calcutta  had  reversed  these 
of  the  stamp  decisions,  and  had  refused  a  review  of  iudgment.    The 

duty  IS  as-  '  J       o 

sessedat        petition  alleged  that,    although    the  real    or   market 

three  times 

the  annual  *  Present :  Members  of  tlie  Judicial    Committee,— The  Eiglit 

to  Govern-      Hon.  Lord  Kingsdovrn,   the  Eight  Hon.  Lord  Chelmsford,  the 

ment  in  re-      Right   Hon.  Sir  Edward  Ryan,   and  the  Right    Hon.   Sir  John 

spect  of  the     T     Iqj.  Coleridge. 

property    sued  " 

for.    Held  on 

an  ex'jjnrte  petition  for  leave  to  appeal,  in  a  case  in  which  the  value  was 

laid  in  the  plaint  as  being  under  Bs.  10,000,  that  as  the  calculal'on  was 

estimated  with  reference  to  the  stamp  duty  only,  leave  to  appeal  would  be 

granted  conditionally,  upon  the  production  of  satisfactory  evidence  in 

India  by  the  Petitioner,  and  transmitted  with  the  transcript,  that  the 

real  or  marked  value  of  the  property  exceeded  Es.  10,000,  otherwise  the 

leave  granted  to  be  null  and  of  no  effect. 
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value  of  the  land  sought  to  be  recovered  in   the   suit        i'*^co. 

exceeded  the  value  of  Rs.  10,000,  yet  tlie  amount  laid       Mohln 

in  the  plaint  as  the  value  of  the  subject  of  the  suit  was      i^'^^^i^ 

Bs.  3,572,  only,  that  amount  beini^  assessed  for  fiscal       ,  ■». 

Bebee 
purposes,  namely,  three  times  tlie  amount  of  one  year's        Doss.    • 

jumma  or  rent ;  that  as  the  alleged  value  was  under 

Rs.  10,000,  the  Petitioner  was  prevented  by  the  rules 

of  practice  of  the   Sudder  Court  from  obtaining  from 

that  Court  leave  to  appeal. 

The  petition  was  heard  ex  parte^  supported  by  an 

affidavit  of  the    Petitioner's   agent   in    England  as  to 

the  facts. 

Mr.  Leith^  for  the  Petitioner. 

Although  the  value  of  the  property  is  stated  in  the 
plaint  at  a  sum    under   Rs.    10,000,  the    appealable 
value  under  the  Order    in  Council    of  the    10th    of 
April^    1838,  yet  the   real   or   marked   value  of   the 
property  in  question  exceeds  that  amount ;   the   same 
being  worth   ten   years'    purchase.     The    calculation, 
was  made  for  the   purpose  of   the  stamp   duty  only, 
Macpherso'd  On  civil  procedure,  pp.   124,  127,  and  ia 
much   below     the     value. — [Lord    Chehmford :    The 
allegations  as  to  value  are  very  general  in  the  petition 
and  afHdayit ;  you  are    bound  to  show   that  the  value 
is  as  you  represent.] — If  leave  to  appeal  is  granted^ 
the  actual  value  of  the  property  can  be  established. 
The  stamp  cannot  be  considered  as   conclusive   of  the 
value  of  the  property   sought  to  be  recovered,  Mus- 
sumat  Ameena  Khatoor  v.  Radhahenod  Misser  (a). 

The  Right  Hon.  Lord  Chelmsfori): 

Their   Lordships   will   grant  leave  to  appeal ;  but 
such  leave  will  not  be  absolute,  being  subject  to  the 

(a)  Ante,  p.  261, 


Lall 

SCOKUL 
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iSGO.  proclnction  of  proper  evidence  in  India  of  the  actual 
MoHUN  value  of  the  property  sued  for.  The  Order  will  be 
drawn  up  with  that  view,  and  the  leave  now  granted 
will  not  be  of  any  effect,  unless  a  satisfactory  affidavit 
Poss,  of  the  value  of  the  property  be  furnished  by  the  Peti- 
tioner and  transmitted  with  the  transcript.  Security 
will  have  to  be  lodged  with  the  Registrar  for  £300. 

The  following  Order  in  Council  was  made: — 
"  Leave  to  appeal  granted  upon  depositing  the  sum 
of  £300  sterling  as  security  for  the  costs  of  the 
Eespondents,  in  case  the  appeaLshould  be  dismissed, 
and  that  Registrar  of  the  Sudder  Dewanny  Adaw- 
lut  transmit,  together  with  the  record,  satisfactory 
evidence,  to  be  supplied  by  the  Petitioner,  that  the 
real  or  market  value  of  the  land  in  dispute  exceeds 
the  sum  of  Es.  10,000,  otherwise  that  such  leave 
to.  appeal  be  null  and  of  no  effect," 


01^    APPEAL    FROM    THE    EAST    INDIES. 


431 


Thomas  Alexander  Wise        -         -     Appellant, 


I 


I 


and 


JuGBUNDOo    BosE    and  JosiAii  Pa    - )    „  7    ,  * 

TPUCK  Wise         -         »         »         -  J  ^^^pondents* 

On  appeal  from  the  Smlder  Deivamvj  Adaivlut  at 
Calcutta. 

JLHIS  was  an  appeal  from  a  jiulgraeiit  of  the  Sudder     gth  July^ 
Detuanny  Adaivlut  at  Calcutta^  Avhich  dismissed  an  ap-        ^^^^' 
peal  broucrht  by  the  Appellant  in  that  Court  from  a     J^^n.  Eeg. 

^  ^  '^  ^^  XIV.ofl829i 

*■  Present :    Members  of   the   Jtidicial   Committee, — The  Eight  sec.  2,  cl.  1, 
Hon.  Lord   Kingsdown,  the   Eight   Hon.    Dr.    Lnshington,  the  evervperson 
Eight  Hon.  Sir   Edward   Ejan,  and   the   Eight  Hon.  Sir   John  being  an  in- 

Taylor  Coleridge.  habitant  of  a 

•'  "  loreignterri- 

Assessor, — The  Eight  Hon,  Sir  Lawrence  Peel.  tory.sballbe 

required  to 
furnishing  security  for  costs ;  such  security  to  be  furnished  by  a  Plain- 
tiff, or  Appellant,  within  six  weeks  of  the  date  on  which  his  plaint  or 
appeal  is  filed ;  and  that  unless  such  security  be  so  furnished,  the  suit 
of  such  person,  if  Plaintiff,  should  not  be  proceeded  in,  or  appeal  admitted 
unless  he  had  furnished  the  necessary  security  to  cover  costs  in  the 
appeal. 

Appeal  to  the  SudJer  Court  from  a  decree  of  the  Zillah  Court  by  a 
party  then  temporarily  absent  in  England,  but  having  real  estates  and 
factories  within  the  jurisdiction  of  the  Court.  No  security  was  furnished 
by  the  AppoUant's  Vakeel  within  six  weeks  after  lodging  the  appeal. 
The  Eespondent  in  the  first  instance,  put  in  an  an.swer  to  the  reasons  of 
appeal  filed  by  the  Appellant,  but  afterwards  filed  a  petition  for  diamis- 
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inoO.        decroG    of    tlio    Zillah    Court  of    Dacca,   on    tlie  sole 

^VisK        ground  that  under  Ben.   Reg.   XIY.  of   1829,  sec.   2, 

JuGBUNDoo   ^^-  ^  (")'  ^^^^  Appellant  (who  was  at  the  time  of  bring- 

^"^^  (a)  This  clause  enacts  that: — "From  and  after  the  promul- 

gation of   tliis  Regulation,   every  person,  being   an  inhabitant 
of  a  foreign  territory,  who  may  desire  to  institute  or  defend  an 
original  suit,  or  to  prosecute  or  defend  an  appeal  in  any  Zillah^ 
City,  or  Provincial  Court,  or  in  the  Siuldcr  Dewanny  Adawlut,  shall 
be  required  to  furnish  security  for  all  eventual  costs  of  suit  which 
may  bo  adjudged  payable  by  such  person,  and  shall  furnish  such 
secui'ity  by  a  surety  or  sureties  residing  and  possessing  property 
within   the  limits  of   the  Company's    territory,  and   within   the 
jurisdiction   of   the   Company's  Com-t.     Such   security  shall  be 
furnished  by  a  Plaintiff  or  Appellant  within  six  weeks  of   the 
date  on  which  his  plaint,  or  appeal,  is  filed  ;   and  a  Defendant  or 
Respondent  shall  furnish  it  within  six  weeks  of  the  date  on  which 
the  usual  summons  is  served  on  him  :   unless  such  secui-ity  be  so 
furnished)  the  suit  of  such  person,  if  Plaintiff,  shall  not  be  pro- 
ceeded in,  if  Defendant  or  Respondent,  he  shall  not  be  allowed  to 
defend  his  suit  or  appeal,  but  the  cause  shall  be  decided  ex  party 
on  the  statements  and  proofs  of  his  opponent.     And  no  appeal 
shall  be  admitted  from  the  part}-  who  may  have  failed  to  give  the 
required  security,  until  he  shall  first  have  made  good  the  whole 
of  the  costs  demandable  from  him  in  the  lower  Court,  and  given 
the  necessary  security  to  cover  the  costs  in  appeal." 

sal,  for  non-compliance  with  the  requirement  of  5e»?.  Reg.  XIV.  1829, 
sec.  2  cl.  I,  contending  that  the  Api^ellant  was  a  resident  in  a  foreign 
territory,  and  had  not  furnished  scciu'ity  within  six  weeks  as  required 
by  that  Eegulation.  The  Sndder  Oom-t  held,  that  such  security  ought 
to  have  been  furnished  by  the  Appellant,  who,  residing  in  England, 
pendente  lite,  was  to  be  considered  as  resident  in  a  foreign  territory  within 
the  meaning  of  the  Eegulation,  and  dismissed  the  appeal. 

Such  judgment  reversed  on  appeal  by  the  Judicial  Committee,  and 
the  suit  remitted  to  India  for  trial,  on  the  ground,  that  the  /S'»''/c?cr  Court 
had  not,  by  Eegulation  XIY.  of  1829,  any  power  ex  7rtero  motn,  to  dismiss 
the  appeal,  (1)  as  the  Appellant  was  guilty  of  no  default  under  that 
Eegulation,  not  having  been  called  upon  by  the  Eespondent  or  the  Com-t 
to  ftimish  security  for  costs;  (2)  or  of  laches,  in  not  voluntarily  &fforing 
eecuritj'.  The  Eegulation  providing  only,  that  a  suit,  or  appeal,  should 
not  he  proceeded  with,  until  security  was  furnished. 

Semhle  : — The  putting-in  an  answer  to  the  appeal,  before  objecting  to 
the  want  of  security  for  costs,  operated  as  a  waiver  by  the  Eespondent 
of  the  want  of  security  for  costs,  required  of  Ben.  Eeg.  XIV.  of  1829, 
sec.  2,  cl.  1. 

'^Miether  Act,  No.  III.  of  1845  repeals  Bm.  Eeg.  XIY.  of  1829,  sec.  2, 
cl.  1.  Qu.are? 
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ing  the  appeal  temporarily  residing  in  England^  but 
had  a  permanent  residence  and  indigo  fatories  at 
DaccUy  within  the  Company's  territories)  was  to  be  jugbundoo 
deemed  an  inhabitant  of  a  foreign  country,  and  Dose. 
had  omitted  to  furnish  security  for  costs  within  six 
weeks  of  the  date  of  filing  his  appeal ;  though  no 
demand  requiring  him  to  do  so  had  been  made  by  the 
Court,  or  by  the  Respondents,  and  although  he  had 
offered  by  his  Vakeel  to  furnish  security,  if  required 
by  the  Court. 

The  Appellant's  petition  of  appeal  to  the  Sudder 
Court  at  Calcutta  stated  the  grounds  of  the  suit, 
which  had  been  dismissed  by  the  Judge  of  the 
Zillah  Court  of  Dacca ;  it  further  stated  that  the 
Appellant  was  then  resident  in  England^  and  prayed 
that  the  Respondents  might  be  called  upon  to  appear 
in  the  appeal,  and  that  the  Appellant  would  after- 
wards file  his  grounds  of  appeal. 

By  a  proceeding  of  the  Sudder  Court,  dated 
the  24th  of  November ^  1851,  it  was  declared  that 
the  petition  had  been  received,  and  that  notice 
had  been  served  on  the  Respondents ;  and  it  was 
therein  also  declared  that  the  appeal  was  admissible, 
and  that  notice  would  be  issued  to  the  Appellant, 
requiring  him  to  file  his  reasons  or  grounds  of 
appeal,  within  six  weeks.  The  grounds  of  appeal 
were  filed  on  the  11th  of  December^  1854.  The  Re- 
spondent, Jugbundoo  Bose,  alone  appeared,  and  put  in 
a  separate  answer  to  these  grounds  on  the  13th  of 
March,  1855.  This  answer  did  not  refer  to  the  sub- 
ject of  security  for  the  costs  of  the  appeal. 

On  the  26th  of  June,  1855,  a  petition  was  pre- 
sented by  that  Respondent,  which  was  the  first  notice 
the   Appellant,   or  his    Vakeelj    had  respecting   the 

TOL.    VII.  c  2 
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1859.        objection  from  want  of  security  for  costs.     This  peti- 
Wi^      tion  set  forth  that  cL   J  ^  of    sec.  2^  Ben,  Reg.  XIV.   of 
T     "•  1829,  declared  that  the  A-ppelknt,  an  inhabitant  of  a 

BosE.  foreign  territory,  ought  to  furnish  security  of  costs  of 
Court  within  six  weeks  from  date  of  filing  appeal,- 
otherwise  that  his  case  would  be  struck  oif  the  file 
of  pending  cases  ;  that  the  Appellant  had  admitted 
in  his  petition  of  appeal,  that  he  was  resident  ii* 
England,  but  had  not  furnished  the  necessary  security 
bond  ;  and  prayed  that  th«  appeal  might  be  struck 
off  the  file.  This  petition  did  not  contain  any  de- 
mand for  such  security. 

By  a  proceeding  of  the  S udder  Court  of  the- 
20th  of  Julg,  1855,  that  Court  held  that  they  must 
decide,  first,  whether  it  was  necessary,  ae  urged  by 
the  Respondent,  in  his  petition,  for  the  Appellant  to 
furnish  security  for  costs ;  and,  secondly,  whether  in 
default  of  such  security  the  appeal  was  liable  to  be 
struck  off  the  file.  And  it  was  also  declared  by  the 
Court  that  as  the  case  was  ready  for  hearing,  it 
was  proper  to  make  an  Oi'der  that  the  papers  should 
be  laid  before  the  Judges  of  the  full  Bench  for  trial 
and  decision,  and  that  the  petition  of  the  Respondent 
should  be  sent  along  with  these  papers  before  the 
Judges  of  the  full  Bench. 

On  the  21st  of  August,  1855,  the  case  was  accord- 
ingly brought  up  before  the  full  Bench  for  hearing. 
The  merits  were  not  gone  into.  On  the  part  of  the 
Appellant,  it  was  contended  that  he  had  large  fac- 
tories at  Dacca f  and  that  he  was  subject  to  the 
Company's  Courts,  although  then  residing  in  Eng- 
land ;  and  that  Ben.  Reg.  XIV.  of  1829,  sec.  2,  cl.  1,  did 
not  provide  for  dismissing  the  appeal,  even  when  a 
default  could  be  clearly  ascribed  to   the  Appellant, 
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'prhere  he  had  been  required  to   give   security  ;   but        1859. 
that  such  Regulatiou  only  directed  that  the   suit  of  a        Wise 
Plaintiff,  if  security  had  been  required,  should  not  be    j^^gbundoo 
proceeded   with    until   such  security  was  furnished,       Bose. 
There  were  other  subordinate  questions  raised,  which 
involved  the  consideration  of  the  Acts,   ]S"o.  III.   of 
1845  (a),  and  XVII.  of  1847  (b).      Under  the  first  of 
these  Acts,  it  was  questioned  whether  the  requiring 
security  for  costs   upon  an  appeal  was  not  entirely 
in    the  discretion  of  the  Sadder  Court ;    to   be   de- 


(a)  Act,  No.  III.  of  1845  enacts  that : — "  Whereas  it  is  not  now 
^y  law  necessary  within  the  territories  subject  to  the  Presidency  of 
Fort  William,  in  Bengal,  to  take  any  security  for  costs  in  appeals 
before  the  Sudda^  Courts,  and  whereas  no  security  for  coats  is  now 
required  b}'  law  in  appeals  from  the  decisions  of  Moonsiffs  ;  and 
whereas  it  is  expedient  that  appeals  from  all  Courts  should  be  put 
in  this  respect  upon  a  uniform  footing ; 

"  It  is  therefore  hereby  enacted,  that  within  the  said  territories 
it  shall  not  be  necessary  in  any  Court  of  appeal  of  the  East  India 
"Company  to  take  any  security  for  costs  ;  but  it  shall  be  in  the  dis- 
■cretion  of  every  such  Court  of  appeal  to  demand  security  for  costs 
from  the  Appellant  or  not,  as  it  shall  see  fit,  before  the  Respondent 
is  called  upon  to  answer,  any  law  or  Regulation  to  the  contrary  not- 
withstanding." 

(J)  Act,  No.  XVII.  of  1 847,  recites  that : — "Whereas  inconveni- 
ence has  resulted  fi-om  the  rule  that  the  discovery  of  defaults  in  the 
prosecution  of  suits  and  appeals  brought  in  any  Court  of  the  East 
India  Company,  within  the  territories  subject  to  the  Presidencies 
of  Bengal  and  Madras,  invalidates  all  proceedings  in  such  suits 
and  appeals,  which  may  have  been  had  since  the  occurrence  of  such 
default :  It  is  hereby  enacted,  that  in  the  said  Courts  every  default 
of  a  Plaintiff  or  Appellant,  in  all  suits  or  appeals  now  pending  or 
hereafter  to  be  brought,  and  in  all  suits  which  have  been  decided 
but  are  still  open  to  appeal,  shall  be  held  to  be  cured  whenever  the 
•opposite  party,  passing  over  the  default,  shall  have  taken  any  step 
in  the  suit  or  appeal,  and  whenever  the  Court  shall  have  passed 
judgment  in  the  suit  or  appeal,  whether  such  opposite  party  shaJl 
or  shall  not  have  taken  any  euch  steps." 
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1869.       manded  from   the   Appellant  or  not,   as  that  Court 

Wise       should  see  fit,   before  calling  ou  the  Eespondent  to 

T  .^„V\.x.      answer.     Another  question  also  raised  before  the  Sud- 

Bosk.       cler  Court  was,  whether,   under  the  Act,  No.   XYII. 

of  1817,  if  the  omission  to  give  security  in  the  appeal 

by  the  Appellant  was   to  bo  considered  a   default,  it 

ought  not  to  have  been  held  by  that  Court  to  have 

been  cured  by  Respondent,   Jaghundoo  Bose,   having 

taken  steps  in  the  appeal  by  filing  his  answer.     The 

necessary  security  was  then  offered  to  be  given  by  the 

Appellant,  if  the  Court  desired  it. 

The  judgment  of  the  Court  dismissing  the  appeal 
was  pronounced  by  Sir  Robert  Barlow^  on  the  21st  of 
August^  1855,  and  was  as  follows  : — "  It  has  already 
been  ruled,  by  a  majority  of  the  Court  (see  p.  279  of 
*  Summary  Decisions  of  Sadder  Dewanng  Adawlut^ 
in  the  case  of  Campbell^  Petitioner,  decided  on  the 
29th  Juhj,  1852),  {a)  that  Regulation  XIV.  of  1829, 
must  be  held  to  include  all  territories  beyond  the 
jurisdiction  of  the  Company's  Courts  within  ths 
territories  subject  to  the  Presidency  of  Fort  William, 
and,  consequently,  security  is  demandable  from  a 
party  to  a  suit  in  the  Company's  Court  becoming  an 
inhabitant  of  England^  pendente  lite.  Upon  this 
ruling,  by  which  we  are  bound,  we  are  of  opinion 
that  this  appeal  must  be  dismissed.  The  Appellant, 
on  filing  his  petition  of  appeal  in  the  Zillah  Court, 
described  himself  a  resident  in  England,  l^o  security 
for  costs  has,  to  this  day,  been  given.  CI,  1,  sec.  2, 
Reg.  XIY.  of  1829,  sets  forth,  that  security  must  bo 
furnished  by  Plaintiff,  or  Appellant,  within  six  weeks 
of  the  date  ou  which  his  plaint,  or  appeal,  is  filed  ;  in 
default,  his  suit  shall  not  be  proceeded  in  ;  and  no 
[a",  8.  C.  Cal.  Slid.  De^.  Sum.  Decie.  169  .'Edit.  1855\ 
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appeal    shall  be  admitted  on   failure    to    furuisli  the        ^^"^^• 
required  security,   until  the  whole  of    the  costs  de-        Wise 
mandable  from  him  in  the  lower  Court,  and  the  neces-    jlto/unpoo 
sary  security  to  cover  costs  in  appeal,  be  given.     It        i^^'^e. 
is  urged,  that  Eeg.  XIV.  of  1829,  is,  in  fact,  a  penal 
law,   and  must  be  construed   strictly,  and  tliat  the 
words,  '  shall  not  be  proceeded  in, '   do  not,  therefore, 
warrant  dismissal  of  appeal.  We  observe,  with  refer- 
ence to  Act,  No.   XXIX.  of   1841,  that  a  Plaintiff's 
suit,    or   appeal,  is   to  be  dismissed    on    neglect    to 
proceed   within   six    weeks,  as    of    course,     without 
any  notice  to  him,  or  any  proceeding  of  the  Court, 
and   it   never    could  have    been    intended    to    place 
a  defaulting  party  under  Act,  Xo.  XXIX,  of  1841, 
in  a  worse  position  than  a  defaulter  under  Regulation 
XIV.  of  1829.  A  penalty  of  an  ex-parte  decision  is  the 
result  against  a  defaulting  Defendant  or  Respondent, 
by   Reg.  XIV.   of   1829.     Would  the  mere  staying 
of  proceedings  in  the  case  of  the  Plaintiff,  or  Appel- 
lant, be  a   penalty   upon  the  Appellant  ?     Would  it 
not  rather  be   a   boon    to   him  ?     For   postponement 
contemplates  prosecution  of  further  proceedings  sub- 
sequently.    We  hold  that  the  Regulation  can  only  be 
read  consistently  by  subjecting  both  parties  to  penalty 
for  laches :  the  Plaintiff  to  dismissal,  and  the  Defen- 
dant to  an  cx-parte  judgment ;  such  must  be  the  inten- 
tion and  spirit  of  Reg.  XIV.  of  18255,  when  read  by  the 
light    of   more     recent   enactment.       The    argument 
based  on  the  provisions  of  the  Act,  Xo.  III.  of  1845, 
and  its  application    to  the    case   before   us,  is  not,  wo 
think,    good.      A   discretion   is    certainly    vested  in 
Courts  of  appeal   to   demand   security  for  costs  from 
the  Appellant,  but  that  the  Legislature  did  not  intend 
to  repeal  Reg.  XIV.  of  1829,  is  clear.     It  is  a  special 
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18jO.        i^y^^  iiQt  coining  witliin  the  scope  of  the  Act  quoted, 
"wisB       and  mention  of  it  is  altogether  omitted  in  it,  and  the 
jroBiNDoo   provisions  are  not  inconsistent  with  the  Act  in  ques- 
Bo^B,        tion.     The  appeal  must  be  dismissed,  with  costs." 

Messrs.  llaikes  and  Colvin.  two  other  Judges  of 
the  Sudder  Dewauny  Adawlat,  also  recorded  their 
opinion  in  these  terms  : — "We  concur  in  this  judg- 
ment, except  as  to  there  being  any  analogy  between 
Be7i.  Reg.  XIY.  of  1829,  and  Act,  No.  XXIX.  of 
1841.  The  former  is,  in  our  opinion,  in  no  respect 
affected  by  the  penalty  of  default  prescribed  by  the 
latter  enactment.  Let  the  Respondent  in  Court  get 
from  Appellant  the  costs  of  this  Court,  as  per  account 
made  out  by  the  accountant,  of  costs,  together  with 
interest  from  this  day  forward  to  the  date  of  liqui- 
dation thereof.  Let  him  apply  to  the  Zillah  Court 
for  the  Zillah  costs.  Proper  orders  will  be  passed 
there,  in  accordance  with  the  Circular  Order  of  the 
4th  of  March,  1836.*' 

A  petition  for  review  was  presented,  which  was  re- 
jected; and  another  petition,  praying  for  a  further 
review,  was  also  rejected,  with  costs. 

The  present  appeal  was  brought  from  the  judgment 
of  the  21st  of  Au(/usf^  1855,  dismissing  the  appeal. 

As  the  Respondents  did  not  appear,  the  case  was 
heard  cz-jxirle. 

Mr.  R.   Palmer,   Q.  C,  and   Mr.    Leilh,  for   the 
Appellant, 

There  has  been  a  denial  of  justice  in  this  case,  and 
the  Sudder  Court  ought  to  be  ordered  to  reinstate 
the  appeal  and  try  the  case  upon  the  merits,  as  if 
the  appeal  had  not   been  dismissed.     It  is   apparent 
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that  the  Sudder  C-oiirt  prooeedod  upon  an  erroneous  i^^^. 
construction  of  Ben.  Reg.  XIV.  of  1829,  sec.  2,  cl.  1.  Wise 
The  Appellant  was  never  called  upon  by  the  Eespon-  jugbundoo 
dents,  or  the  Court,  in  the  terms  of  that  Regulation,  ^o*^- 
to  furnish  security  for  the  costs  of  the  appeal ; 
therefore,  he  was  not  guilty  of  any  default,  or  even 
laches,  in  not  voluntarily  offering  security.  According 
to  the  true  conatiTiction  of  that  section  of  the  Regu- 
lation, the  Judder  Court  had  not  the  power,  even 
if  any  default  had  been  committed,  which  was  not 
the  case,  to  dismiss  the  appeal  upon  that  gi'ound.  All 
the  Regulation  really  authorizes  the  Court  to  do,  is 
to  declare  that  the  appeal  should  not  be  proceeded 
with,  until  security  for  costs  of  appeal  have  been  fur- 
nished by  the  Appellant.  Again,  it  is  not  proved  that 
the  Appellant  is  "  an  inhabitant  of  a  foreign  territory," 
within  the  meaning  of  sec.  2,  cl.  1,  of  that  Regula- 
tion, nor  was  it  proved  as  fact  that  he  had  ceased  to 
be  an  inhabitant  of  The  East  India  Company's  terri- 
tories, or  that  he  was  not  subject  to  the  jurisdiction 
of  the  Sudder  Court.  On  the  contrary,  it  appears  by 
the  pleadings,  that  he  still  held  large  indigo  factories, 
though  temporarily  resident,  pendente  lite^  in  England ^ 
and  in  such  circumstances  security  was  not  required, 
RoCj  Pettioner  («).  The  provision  contained  in  that 
Regulation  in  respect  to  security  for  costs,  is  solely  for 
the  protection  of  the  Respondents :  therefore,  sup- 
posing the  Respondent,  Jughundoo  Bose,  had  been 
entitled  under  Regulation  XIV.  of  1829  to  require  from 
the  Appellant  such  security,  he  was  bound  to  have 
made  his  application  at  the  earliest  possible  time  after 
filing  the  petition   of  appeal,   for  it  must  be  borne  in 

(tf)  2  Seveatre's  Cases,  521. 
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is:.9.  mind  that  the  i)etition  stated  the  fact  of  the  Appellant's 
^isE  absence  in  EmjlamL  The  filing  of  the  Eespondent's 
JroHUNDoo  ^"^"^^^'ci'  to  the  appeal  subsequently  ought,  therefore, 
BosE.  to  have  been  treated,  on  general  principles  of  law, 
as  a  waiver  of  his  right  to  the  security  for  costs 
of  appeal.  If,  therefore,  the  Appellant  had  been 
bound  voluntarily  to  furnish  the  security  and  by 
omitting  to  do  so,  had  made  a  default,  still,  under 
the  Act,  Xo.  XYII.  of  1847,  such  default  ought 
to  have  been  held  cured  by  the  Respondent  passing 
over  it,  and  filing  his  answer.  It  would  be  so  in  Eng- 
land. DanieVs  Chan.  Prac,  Vol.  II.,  p.  365  (Edit. 
1840),  which  shows  that  a  disability  is  removed  by 
acceptance  of  the  answer.  Moreover,  the  Act,  No.  III. 
of  1845,  repeals  Ben.  Eeg.  XIV.  of  1829,  sec.  2,  cl.  ], 
as  that  Act  gives  a  discretion  to  a  Court  of  appeal 
to  demand  from  the  Appellant,  or  not,  as  it  should 
think  fit,  and  before  the  Respondent  is  called  upon  to 
answer,  security  for  costs,  "  any  law  or  Regulation  to 
the  contrary  notmthstanding." 

The  Right  Hon.  Lord  Kingsdown  : 

AVe  are  all  of  opinion  that  this  judgment  cannot 
stand,  and  that  the  suit  must  be  remitted  to  India^ 
to  be  tried  on  the  merits. 

By  the  Order  in  Council,  made  on  the  appeal,  it 
was  ordered  and  directed  that  the  judgment  of  the 
Sudder  Deioanmj  Adaidut  of  the  21st  of  August^ 
1855,  be  reversed,  and  the  suit  remitted  back  to 
the  Sudder  Deivanng  Admvliit  for  trial. 
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The  Zemindar  or  Ramnad     -         ^  Afpellani) 

AND 

The  Zemindar  of  Yettiapooram    -   Respondent* 

On  ajjpeul  from  the  Sudder  Dewanny  Adawlut  of 
Madras. 

I  HIS  appeal  was  brouo^ht  from  two    decrees    of   the  'itli,  12th,  <fe 

"^  1  9f "U    T    1 

Sudder  Dewamvj   Adatvlut  at  Madras^  dated  the  3rd  of        1859. 
Mafj^  1841,  and  the  28th  of  Ajovi.    1853,  whereby  an      i^^~^i.(j 
award  made  in  favour  of  the  Appellant's  late  husband,  madeuponan 
the  Zemindar  of  liamnad^  was  held  invalid,  and  certain  submit  to  the 
lands,  the  subject  in  dispute  between  the  Zemindar  of  f^^^n^f|*^^4.°t 
Bamnad  and  the  Zemindar  of    Yettiapooram    were  de-  of  tiie  District, 

a  dispute 

creed  to  be  the  propert}-  01  the  latter.  respecting 

The  facts  were  these  :  SfsofZtaTn 

The  Appellant,  Ranee  Purvatha    Naucheo.r.    Zemiri^  ^^"^^^  lyiJ^g 

p-n  7  -1  ^     r,  n  between  two 

d'lr  or  Itamnad,  was  the  AVidow  ot  Ramasawmy   Setoo-  Zemindaries, 
paty^  the  late  Zemindar.     The  Respondent,    Jagaveera  ai\-eementto 

submit  to 
*  Present  :  Members  of  the  Judicicd  Committee,--Th.e'Right  Hon.   arbitration 
Lord  Kingsdowu,  the  Eight  Hon.   Thomas  Erskine,    the    Right  deliberatelv 
Hon.  Dr.  Lushington,  and  the  Right  Hon.  Sir  Edward  Ryan.         entered  into, 

Assefsor,— The  Right  Hon.  Sir  Lawrence  Peel.  ^«*?^  ^P0.^< 

°  and  acqui- 

esced in  by 
both  parties. 
The  Onus  Prohandi  that  the  consentof  one  of  the  parties  to  the  award 
was  obtained  by  threats  and  the  undue  influence  of  the   Collector,  lies 
upon  the  party  setting  up  that  charge. 

The  Judicial  Committee,  in  appeals  from  the  native  Courts  in  India, 
will  look  to  the  broad  principles  of  justice,  and  discourage  mere  tech- 
nical objections,  which  do  not  affect  the  merits  of  the  case,  and  more 
especially  will  discountenance  the  introduction  of  objections  that  may 
have  occurred  in  the  course  of  litigation,  but  were  not  raised  at  the 
commencement  of  the  suit. 

VOL    Vll.  D  2 
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Rama  Coomara  Yettappa  Naiker^  was  the  Zemindar  of 
Yettiapooram.  The  Zemindaries  of  Ramnad  and 
Yettiapooram  were  adjoining  properties,  and  the  lands 
in  question  lay  between  the  two  Zemindaries,  and 
were  claimed  by  the  Appellant  as  being  part  of  the 
village  of  Peroonauli,  in  the  Talook  of  Faupauncoolam^ 
in  the  Zemindary  of  Ramnad,  and  by  the  Respondent 
as  being  part  of  the  villages  of  Mauvelivoday ,  Pooda- 
lapooram,  and  Chitmoor  attached  to  the  Zemindar}/  of 
Yettiapooram. 

A   dispute   having   in    1813,    arisen   between    the 
ancestors  of   the   Appellant's  late  husband  and    one 
Sivagami  Nauchiar  regarding  the  Ramnad  Zemindary ^ 
the  latter  was  placed  under  Government  management, 
and  remained  so  from  that  time  up  to  the  year  1828. 
During  this  interval   the   inhabitants    of   the   Peroo- 
nauli  village  permitted  a  vast  extent    of  land  of  that 
village  (which  the  Appellant  contended,    included  the 
lands  in  dispute)  to  run  to  waste  ;  and  it  was    alleged 
that  the  then  Zemindar  of  Yettiapooram,   the    Respon- 
dent's father,  taking  advantage  of  this   circumstance, 
encroached  upon  the   lands  in    dispute,    and   included 
them  within  the  boundaries    of   Mauvelivoday,    Poda- 
lapooram,  and  Chinnoor,  causing    part    of  them    to    be 
brought  under  cultivation  by  the  inhabitants    of  those 
villages,    and   that   he     continued     encroaching   and 
claimed  other  portions  of  them. 

In  January,  1823.  a  Panchayet,  or  native  arbitration, 
was  convened  by  the  head  men  of  the  above  villages 
of  Peroonauli  on  the  one  side,  and  Mauvelivoday, 
Poodalapooram,  and  Chinnoor,  on  the  other  side,  and 
on  the  25th  of  that  month  a  decision  was  passed  by 
the  members  of  the  Punchayet,  directing  that  four 
individuals  who  were  the    inhabitants  of   the  two  vil- 
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lages  of  Chinnoor  and  Mauveliuoday,  and  who  were  the 
principal  owners  of  the  boundary  lands,  shoiild  bathe 
and  dress  themselves  in  cloths  of  yellow  colour,  sprinkle 
milk  over  their  heads,  and  put  a  blood  mark  on  their 
forehead  ;  that  one  of  them  should  bear  a  new  pot  of 
milk  in  liis  right  hand,  and  the  head  of  a  black  sheep 
in  his  left  hand,  and  run,  pointing  out  the  boundaries 
of  the  two  villages ;  and  that  two  of  them  should 
follow  him,  marking  the  line  of  the  boundary  he 
would  so  point  out.  The  principal  owner  of  the  boun- 
dary lands  of  the  village  of  Poodalapooram  was  also 
to  run  as  above  mentioned,  followed  in  a  like  manner 
by  witnesses,  to  mark  the  line  of  the  boundary  which 
would  be  pointed  out  to  them.  That  soon  after  the 
marking  of  the  boundary,  the  pot  of  milk  and 
sheep's  head  should  be  buried  under  ground.  A 
dispute,  however,  arose  upon  the  terms  of  the 
Piuichai/et^  whether  the  pot  was  to  be  an  unbaked  or  a 
new  burnt  pot,  and  the  ordeal  was  not  carried  into 
eSect.  A  petition  to  enforce  the  award  of  the  Punchayet 
was  presented,  in  1853,  by  the  Eespondent's  father  to 
the  Board  of  Kevenue,  who  endorsed  on  the  back 
thereof  that  the  Punchayefs  award  could  not  be  car- 
ried into  effect. 

The  disputes  between  the  neighbouring  villagers 
still  continuing,  on  the  12th  of  July,  1833,  Govern- 
ment in  a  letter  to  the  Board  of  Revenue  directed 
that  the  Collector  of  3Iadu?ri  or  Tinnevely ,  as  arbi- 
trator, should  settle  the  dispute  of  boundaries  in 
question,  and  that  a  deed  of  consent  should  be 
obtained  from  both  parties.  Accordingly,  in  pur- 
suance of  an  order  of  Mr.  Eden,  the  Collector  of 
Tinnevelley,  of  the  20th  of  June,  1834,  the  guardian 
of  the  then  minor  Zemindars  of  Ramnad,  on  the  7th 
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of  Jiilt/,  1834,  signed  an  agreement  or  submission  of 
the  dispute  to  the  Collector  either  of  Madura  or 
Tinnevelley. 

The  following  letter,  dated  the  30th  of  June,  1834, 
was  also  sent  by  the  Collector,  Mr.  Eden,  to  the  Ze- 
mindar of  Yettiapo(yram.  "As  I  have  to  ask  you  cer- 
tain questions  regarding  the  dispute  of  the  boundaries 
of  the  village  MauveUvoday,  belonging  to  your  Zemin- 
dary,  and  of  the  village  Peroonaudi,  attached  to  the 
Zemindary  of  Ramnad,  you  are  hereby  required  to 
constitute  a  Vakeel,  in  whom  you  have  confidence,  and 
employ  him  to  appear  on  your  behalf  before  me,  with 
your  Mooktarnamahy  Accordingly,  the  following 
Mooktarnamah,  dated  the  9th  of  July,  1834,  was  given 
by  the  Zemindar  of  Yettiapooram,  to  his  Vakeel,  Coma- 
reto  Pillay : — "I  hereby  authorise  you,  Comareto  Fil- 
lay,  to  answer  in  my  behalf  to  all  the  questions  that 
may  be  asked  by  the  Collector  of  Tinnevelley,  regard- 
ing the  dispute  of  the  boundaries  of  the  village  Maii- 
velivooday,  attached  to  my  Zemindary,  and  of  the  vil- 
lage Peroonauli,  belonging  to  Ra?nnad,  and  to  agree  to 
the  settlement  that  may  be  made  in  the  matter.  I  do 
further  bind  myself  to  confirm  all  you  may  say  before 
the  Collector  in  the  said  matter,  in  the  same  manner 
as  if  I  had  been  personally  present  and  consenting." 
And,  on  the  10th  oi  July,  1834,  the  Vakeel  of  the 
Zemindar  of  Yettiapooram,  under  the  power  of 
attorney  from  the  latter,  signed  the  following  submis- 
sion of  the  matters  in  dispute  to  the  Collector  of 
Madura  .— "  To  Mr.  Eden,  the  Collector  of  Tinnevelley. 
The  agreement  given  on  behalf  of  the  Zemindar 
of  Yettiapooram,  in  the  ZillaJi  of  Tinnevelley,  by  his 
Vakeel,  Comareto  Pillay.  I  shall  abide  by  the  de- 
cision that  may  be  passed  by  the  Collector  of  Madura 
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regarding  the  dispute  of  the  boundaries  of  the  village 
of  Feroonauli,  at-Jtached  to  the  Zemmdanj  of  Bamn-ad, 
in  the  Zillah  of  Madura  ;  and  of  the  village  of  Mnnve- 
livoday^  beiougLug  to  the  Zenmulary  of  the  above 
Yeitlapooram^  on  his  coming  to  the  spot,  and  on  his 
perusing  the  documents  of  both  the  parties.  In  this 
wise,  I  give  this  agreement  with  my  free  will.'" 

The  Ttemindar  of  Yettiapooram  was  apprized  by 
letters  from  the  Collector  of  Tinnevelley^  dated  the 
16th  and  17th  of  July^  1834,  of  his  VakeeVs  consent 
having  been  given,  and  also  by  a  notice  from  the  Col- 
lector of  Madura^  dated  the  14th  of  July,  1834,  fix- 
ing the  time  and  place  of  the  intended  arbitration. 
He  acknowledged  the  receipt  of  the  above  letters  and 
notices,  and  in  a  petition  to  the  Collector  of  Tinne- 
velley^  dated  the  19tli  of  Jidy^  1834,  stated  that  he 
had  authorized  his  Vakeel  to  appear  and  plead  tho 
cause  on  his  behalf,  before  the  Collector  of  Madura  ; 
and  asked  particularly  for  directions  whether  he  should 
appear  personally^  or  send  his  Vakeel ;  to  which  the 
Collector  answered,  that  he  might  adopt  whichever 
course  he  thought  proper. 

In  accordance  with  the  above  deeds  of  consent,  a 
plaint  on  the  part  of  the  minor  Zemmdars  of  Bamnad 
was  filed  and  presented  to  Mr.  Blackhurne^  the  Collec- 
tor of  ilfaf/«7r/'.,  on  the  25th  oiJuly,  1834,  claiming 
the  lands  in  dispute,  which  were  set  out  on  a  plan, 
filed  the  same  day.  By  the  answer  of  the  then 
Zemmdar  of  Yettiapooram  to  the  plaint,  he  claimed 
the  lands  as  part  of  his  Zemmdar y.  On  the  part  oi 
the  Zemindars  of  Bamnad,  eighteen  documents  were 
given  in  evidence,  and  twenty-two  witnesses  examined. 
On  the  part  of  the  Zemindar  of  Yettiapooram.  thirty- 
five  documents  were  produced,    and    twenty-two  wit- 
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isjo.  nesses  cxamiiiccl ;  and  on  the  part  of  the  Government 

"^i^  twenty-four  witnesses.     No  objections  were  oftered  by 

Zemisdar  ^-j^Q    Zemindar   of    the    Yettiapooram^    or    his    Vakeel^ 

R.vMNAD  cither  in  the  pleadings,  or  viva  voce,  to    the  regnhirity 

T^"e  of    the  proceedings  or    the  competency  of    the    arbi- 

Zemindau  tj..jtor.     On  the  23rd  of  August,   1834,  Mr.    Black- 


OF 


Yettia-  burne  made  his  award,  decreeing  the  lands,  consisting 
by  the  then  measurement  of  4,01  G  coorkums,  to  the 
Zemindars  of  Ramnad.  The  boundar}^  stones  were 
fixed  and  the  lands  in  question  delivered  over  to  the 
Zemindars  of  Ramnad. 

The  Zemindar  of  Yettiapooram  being  dissatisfied 
with  the  award  of  Mr.  Blachhurne,  petitioned  the 
Board  of  Revenue  for  a  stay  of  execution  of  the 
award,  with  a  view  of  appealing  fr6m  it,  but  the  Board 
of  Revenue  declined  to  admit  an  appeal,  considering 
that  both  parties  had  consented  to  the  arbitration, 
and  had  bound  themselves  to  abide  by  the  decision  of 
the  arbitrator,  and  referred  the  Zemindar  of  Yettia- 
pooram  to  the  Civil  Courts. 

Accordingly,  the  Zemindar  of  Yettiapooram  filed 
his  plaint  in  the  Zillah  Court  of  Madura  on  the  19th 
of  August,  1836,  against  Ranee  Mungalaswary  Nau- 
chiar  and  Dura  Raja  Nauckiar,  the  minor  Zemindars 
of  Ramnad,  by  their  then  guardian,  Mootooveroy  Nau- 
chiar,  and  against  the  manager  of  that  Zeniindary,  for 
the  recovery  of  379^4  ropes  of  Malgoozary  Punja 
lands,  valued  at  Rs.  3,708,  and  therein  stated  to  be 
situated  in  the  villages  of  Mauvelivoday,  Poodalapoo- 
raw,  and  C7i2wwoo?',  and  for  the  recovery  of  Rs.  792. 
la.  2p.,  the  amount  of  teerva  due  for  two  years 
from  Fuslee  1244  (1834),  and  also  for  the  removal  of 
two  boundary  stones  newly  planted  on  the  northern 
limit  of   Poodalapoorum.  and  on  the  southern  limit  of 
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Chiiuioor.  The  plaint,  after  uientioning  the  proceed- 
ings of  the  Punchayet  in  1823  and  the  circumstances 
connected  with  the  award  of  Mr.  BlacJcburne,  of  the 
23rd  of  August,  1834,  complained  that  the  arbitrator 
had  passed  an  unjust  decision  without  perusing  the 
papers,  and  upon  insufficient  grounds,  and  prayed 
that  the  award  of  the  Collector  of  Madura  might  be 
set  aside,  and  that  the  stones  placed  at  the  western 
boundary  of  Poodalapooram^  and  the  southern  bound- 
ary of  Chinnoor  respectively,  which  had  been  placed 
in  accordance  with  the  award  of  Mr.  Blackhurne, 
might  bo  removed.  To  this  plaint  the  Defendants 
took  a  preliminary  objection,  by  petition,  that  both 
parties  were  concluded  by  the  award  of  Mr.  Blackburne, 
of  the  23rd  of  August,  1834,  A  counter  petition  was 
filed  by  the  Zemindar  of  Yettiapooram,  in  which  he 
urged  that  the  Collector  was  not  authorized  by  any 
Regulation  to  make  an  award. 

Upon  these  petitions,  Mr.  Thompson,  the  acting 
Judge  of  the  Zilluh  Court  of  Madura,  made  an  Order, 
dated  the  9th  of  Januarg  1837,  expressing  his 
opinion,  that  after  the  deeds  of  consent  to  abide  by 
the  decision  of  the  Collector,  it  was  not  just  for  the 
party  cast  to  assert  that  the  award  passed  by  the  Col- 
lector upon  such  reference  was  not  right,  and  that  it 
was  not  proper  for  him  to  solicit  a  re-investigation  of 
the  case  by  a  Civil  Court,  and  held  that  the  cause 
having  been  once  decided  by  a  competent  authority, 
was  not  admissible  under  sec.  10  of  Mad.  ^<i^,  II.  of 
1802.  On  appeal,  the  Provincial  Court  by  an  Order 
dated  the  2Gth  -June,  1837,  concurred  with  the  Zillah 
Court,  and  upheld  the  award ;  but  on  a  further  appeal 
to  the  Sadder  Deivanng  Adaivlut,  that  Court,  by  an 
Order  dated  the  20th   November,  1837,  observed,  that 
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as  fur  as  they  could  understaud  the  Petitioner's  state* 
ment,  the  Collector  of  Madura  had  not  acted  under 
any  Ilogulation,  bnt  as  an  arbitrator  to  whom  differ- 
ences were  referred  by  mutual  consent  of  the  parties 
concerned ;  that  the  Collector's  award  of  the  23rd  of 
Aat/Hst,  183i,  was  so  far  valid,  that  if  the  suit  of  1836 
were  ordered  to  be  revived,  the  Court  would  be  bound 
to  pass  a  decree  conformable  to  that  decision,  unless 
the  Petitioner  could  prove  that  part  of  his  petition 
which  asserted  that  the  reference  made  to  the  Col- 
lector had  not  his  assent. 

A  further  petition  to  the  Sudder  Court  was  presented 
by  the  Zemindar  of  Yetiiapooram,  who  stated  that  he 
was  prepared  to  establish  that  the  reference  to  Mr. 
Blackhurne  was  made  without  his  consent,  whereupon 
that  Court  made  an  order,  dated  the  loth  of  January^ 
1838,  directing  the  suit  of  1836  to  be  revived,  but  in- 
timating that  the  inquiry  should  in  the  first  instance 
be  confined  to  the  question  of  the  validity  of  the  award, 
^nd  that  unless  it  was  proved  by  evidence  that  the 
Petitioner  had  not  previously  consented  to  refer  the 
matter  at  issue  to  the  decision  of  the  arbitrator,  or 
that  the  award  involved  a  matter  not  expressly  referred 
by  mutual  consent  of  the  parties  to  the  decision  of 
the  arbitrator,  the  ZillahCouYt  was  not  to  enter  upon 
the  merits  or  try  the  cause. 

The  suit  was  accordingly  remitted  to  the  Zillah 
Court  of  Jiadura,  and  on  the  22nd  of  August,  1838, 
Mr.  Anstrather,  the  Zillah  Judge,  recorded  the  fol- 
lowing points  for  the  Plaintiff; — "To  prove  that  as 
soon  as  the  circumstance  of  the  Kararnamah  (or  deed 
of  consent)  taken  by  Mr.  Eden  on  the  10  th  of  July^ 
1834,  was  made  known  to  the  Yettiapooram  Zemindar^ 
he  at  once  protested  to  the  proper  authorities,  or  to 
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any  authority  ;  and  that  when  directed  by  order  of  tlie 
Collector  of  Tlnnevdlcy^  or  of  the  principal  Collector 
of  Madura^  to  produce  his  accounts,  documents,  &c., 
to  cLiuole  the  inquiry  concerning  the  disputed  land  at 
Peroonaidi  to  proceed,  he  protested  against  the  inquiry 
as  one  never  agreed  to  by  him,  and  of  which  the 
Kararnamah  had  been  executed  without  his  or  his 
VakeePs  consent." 

In  Older  to  establish  that  he  had  so  objected,  the 
Zemindar  of  Yettiapooram  filed  a  petition,  containing 
this  statement : — ^"  Xotwifhstanding  the  Plaintiff  was 
iuformed  by  the  Eiiayetnamah  (written  notice)  that  the 
deed  of  consent  was  obtained  from  his  Vakeel^  who 
also  informed  him  that  it  was  obtained  by  compulsion, 
thereupon  the  Plaintiff,  who  is  a  Zemindar  dependant 
upon  the  Circar  (Government),  thought  that  he  could 
not  at  once  sternly  refuse  to  abide  by  the  deed  of  con- 
sent extorted  by  the  Collector  of  the  District,  and 
addressed  an  Ursee  (memorial)  to  the  Collector, 
on  the  i4th  July^  1834,  requesting  that  shouki  the 
Collector  of  Madura  repair  to  the  disputed  land  he 
would  also  come  there  and  pass  a  just  award, 
and  that,  if  he  would  not  do  so,  he  would  send 
a  respectable  employe  in  his  Cutcherry  to  the  spot 
at  that  time  to  examine  the  accounts,  documents, 
&c.''  1^0  further  evidence  or  explanation  being 
offered  on  the  part  of  the  Zemindar  of  YettiappoO' 
ram^  Mr.  Anstriither  made  an  Order,  dated  the  11th 
of  September,  1838,  as  follows  :— "  The  Vakeel  of  the 
Zemindar  of  Yettiapooram  has  attempted  to  prove  by 
reference  to  Urzees  and  orders,  dated  on  or  about 
the  14th  of  July,  1834,  that  he  never  agreed  to  the 
reference  to  a  Punchayet  as  it  was  constituted,  and 
that  he  did   all    that    was    proper  towards   objecting 
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to    the   forced    agreement    of   his    Vakeel.      In    the 
face  of  this,  the  Court  is  in  possession  of  the   Zemin- 
dars Mooktarnamah  to  the  Vakeel^   dated   the  9th  of 
Julf/  ;  his  Urzee  to   the   Collector  of  the  same  date, 
authenticating  the  Mooktarnamah  ;    the  agreement  of 
the  Vakeel^  dated  the   10th   of  Jiihj^  to   abide  by  the 
decision  of  the  Principal  Collector  of  Madura  :  from 
the   nearness  of  dates  of  which,  it  is  clear  that  the 
Zemindar  and  his    Vakeel  were   close  at  hand  to  the 
Collector's  Ciitcherry^  and  consequently  able  to  prevent, 
or  at  all  events  to  protest  against,   any  intimidation. 
On  the  10th  of  July^  the  Zemindar^  acknowledging  the 
propriety  of  the  aiTangements,   wishes  to  know  whe- 
ther he  in  person  should  attend,  or  whether  he  should 
send   a    Vakeel    to  attend   the  inquiry.     It   appears, 
therefore,    that    the    Zemindar  empowered    a    Vakeel^ 
that  the  Vakeel  acted,  and  that  the  Zemindar  acqui- 
esced in  and  confirmed  his  acts,  and  any   attempt  now 
to  prove  he  did  not  do  so  would  be  waste  of  time. 
As  it  is  highly  desirable  that  the  rights  of  the  question 
should  not  be  considered  undeterminated  longer  than  is 
absolutely  necessary,  and  as  the  Sudder  Court  havo 
ordered  that  the  suit  might  be  entertained  only   if  the 
Yettiapooram  Zemindar  could  prove  the    Vakeel  was 
forced  against    his  will    to    execute    the    agreement 
which  is  now  shown  to  be  impossible,   the  dispute  is 
to  be  considered  finally   at  rest."     This  decision   was 
on  appeal  affirmed  by   an   Order    of   the  Provincial 
Court,  dated  the  11th  of  February^  1839.  The  Sudder 
Court,  however,  on  appeal,  passed  an  Order,  dated  the 
6th  of  July^  1839,  wherein  they  observed  that  their 
Order  of  the  15th  oiJanuary^   1838,  appeared  to  have 
been  misunderstood,  and,  at  all  events,  had  not  been 
conformed  to,  and  that  the  object  of  that   Order  was, 
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that  in  the  event  of  the  validity  of   the  award   being        1859. 
satisfactorily  established,   a  decree  should  be  passed         The 
declaring  the  award  to  be  valid,  without  any  reference      emindar 
to  the  merits  of  the  cause,  but  that  it  appeared  in  fact      Eamnad 
that  the  suit  had  not  been  revived,  and  that  no  decree         The 
of  Court  had  been  passed  ;  the  Sudder  Court,  therefore,       emindar 
directed  that  the  suit  of  1836  should  be  revived,  with      Yettia- 
the  view  or  determining  tne  validity  or  otherwise  of 
the  award  of  the   arbitrator,  and   should  that  award 
be  pronounced  invalid,   and   be  set  aside,  the   Zillah 
Judge  was  to  proceed  in  that  case  to  try  and  determine 
the  claim   of  the   Zemindar  of    Yettia^ooram   on   the 
merits. 

The  suit  of  1836  was  again  remitted  to  the  Zillah 
Court  of  Madura^  and  Wiq  Defendauts,  the  former 
guardian  and  the  manager,  filed  a  petition  for  inquiry 
by  evidence  into  the  facts  relative  to  the  deed  of  consent 
alleged  by  the  Plaintiff  to  have  been  obtained  by  force. 
But  Mr.  Elliott^  the  Zillah  Judge,  without  ascertain- 
ing the  alleged  force  by  the  examination  of  witnesses, 
as  directed  by  the  Sudder  Court,  passed  an  Order  on  the 
11th  of  November^  1839,  to  the  effect  that  the  Zemin- 
dar of  Yettiapooram  did  not  consent  to  have  his  dis- 
pute settled  by  the  decision  of  Collector  of  Madura^ 
and  in  consequence  that  he  was  not  bound  to  abide  by 
his  award,  and  that  a  decree  should  be  passed  on 
the  ments  of  the  cause. 

The  Defendants,  by  petition,  complained  to  Mr. 
Elliott  that  he  had  committed  the  same  error  which  it 
was  said  Mr.  Anstruther^  the  former  Zillah  Judge,  had 
fallen  into  ;  namely,  had  decided  the  question  of  the 
validity  of  the  award  upon  a  mere  perusal  of  the  pro- 
ceedings, without  calling  upon  the  Plaintiff  to  examine 
■witnesses  to  prove  the  alleged  compulsion,  and  prayed 
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ifioO.        that  final   orders  on   this  point  might  be  passed  only 

Thk        after  an  exaiirii:i.:ion  of  the   witnesses  of  both  par- 
Zemindar     ^-gg^ 

OF 

Rajjnad  No  attention   vras  paid  to   this  petition,   and  Mr. 

The         Elliotfs  Order  was,  on  appeal,  affirmed  by  the  Provin- 
Zemindar     (.jj^i  Court,  and  that   Order  of  affirmance  was  appealed 
Yettia-      from  to  the  Sudder  Court. 

pooRAir.  Application  was  made  by  the  Defendants  for  further 

time  to  put  in  their  answer,  in  consequence  of  the 
appeal  to  the  S udder  Court  then  pending,  but  exten- 
sion of  time  was  refused,  and  the  answers  not  having 
been  filed  through  the  dissensions  of  the  Defendants, 
the  then  guardian  and  the  manager  of  the  Zemindary  of 
Ramnad^  the  Zillah  Judge  ordered  that  the  suit  should 
be  tried  ex  parte  as  regards  the  Defendants,  and,  on 
the  27th  of  March.,  1840,  recorded  points  for  proof 
of  the  cause  on  its  merits. 

Evidence  was  entered  into  by  the  Plaintifit,  but  no 
evidence  was  entered  into  by  the  Defendants. 

On  the  8th  of  Mai),  1840,  Mr.  Elliott  pronounced 
his  judgment  on  the  merits,  ex  parte,  in  favour  of 
the  Zemindar  of  Yettiapooram,  decreeing  the  lands 
in  question  to  be  restored  to  him.  This  decision  was 
given,  notwithstanding  a  petition  to  j\Ir.  Elliott  from 
the  Appellant,  on  behalf  of  the  minor  Zemindar, 
Dura  Baja  Nauchiar,  stating  the  dissensions  between 
the  guardian  and  the  manager,  and  praying  for  a  stay 
of  proceedings  until  a  final  Order  should  be  passed 
by  the  Sudder  Court. 

A  petition  of  appeal  to  the  Sudder  Court  was  pre- 
ferred by  the  Appellant  against  this  decree,  also  a 
petition  was  presented  to  the  Zillah  Court  of  Madura, 
praying  for  a  re-investigation  of  the  suit,  on  the 
ground  that  the  e^:  parte  decree  of  Mr.   Elliott  had 
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been  made  in  favour  of  the  Plaintiff  at  a  time  when 
the  minors  were  destitute  of  a  guardian,  and  whilst 
that  office  was  in  dispute.  ]\[r.  Bahington^  the  then 
Judge  of  the  Zillah  Court,  refused  to  interfere  in  the 
revisal  of  Mr.  EUioffs  decree,  on  the  ground  that  a 
petition  of  appeal  had  been  presented  to  the  Suclder 
Court. 

On  the  hearing  of  the  Appellant's  petition  of  ap- 
peal, the  Suddur  Court,  by  an  Order  dated  the  3rd 
of  May^  1841,  agreed  with  Islv.  Elliott,  who  had  set  aside 
the  award  of  Mr.  Blackburne  on  the  ground  that  the 
Zemindar  of  Yettiapooram  had  not  himself  signed  a 
bond.  As  to  the  merits  of  the  case  the  Court  re- 
marked : — "  The  decree  of  the  acting  Zillah  Jud<-^e 
subsequently  passed  on  the  merits  of  the  case  has 
been  founded  on  the  evidence  offered  before  the  Prin- 
cipal Collector  of  Madura  during  the  arbitration,  and 
no  evidence  whatever  was  taken  by  the  acting  Zillah 
Judge  during  the  trial  of  the  suit.  In  this  the  Court 
observe  that  the  acting  Zillah  Judge  has  erred.  He 
should  have  received  anew  all  the  evidence  to  be 
offered  by  the  parties,  and  should  have  decided  on  it 
the  arbitration  of  the  Collector  being  a  private  trans- 
action, not  recognized  by  any  Eegulation,  and  the 
proceedings  and  examinations  held  and  taken  by  the 
Principal  Collector  not  being  admissible  by  the  acting 
Zillah  Judge  as  evidence,  as  they  would  have  been,, 
supposing  them  to  have  been  taken  before  a  regularly 
constituted  Court.  It  also  appears  that  the  former 
and  present  guardian  of  the  minor  Zemindar  of  Ram- 
nad  have  taken  very  different  views  of  this  suit, 
and  that  neither  has  yet  been  fully  heard  in  it  on 
behalf  of  the  minor.  It  is  desirable  that  the  latter, 
who  alone  has  the  legal  right  to  represent   her,    should; 
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18.39.        I10W  be  heard    in    this    suit.     On  these    grounds    the 

TiiR         Court  resolve  to  set  aside  the  decree,    and   direct   tliat 

Zemindau    ^j^g  g^^jj.  ^^  re-admitted  on  the  file,  and  decided  denovo 

Or  ' 

Eamxad     on  the  merits,  after  a  full   examination  of    docunieats 

V, 

Th-c  and  witnesses  before  the  Zillah  Court." 
Zkm^xdah  rj^j^p  Appellant,  as  the  guardian  of  the  minor  Z.e- 
Yettia-  niinchn^  felt  aggrieved  at  the  last-mentioned  decree  of 
the  Suilder  Court,  in  regard  to  the  award  of  Mr. 
Blackhurne^  inasmuch  as  the  validity  of  the  award  had 
never  been  investigated  hy  evidence  ;  and  after  the 
examination  of  witnesses  in  the  cause  in  a  regular 
manner  :  but  the  decree  not  being  a  final  one,  tho 
Appellent  was  advised  that  the  practice  of  the  Court 
would  admit  an  appeal  to  Her  Majesty  in  Council 
from  an  interlocutory  Order,  under  the  provisions  of 
Mad.  Eeg.  YII.  of  1818,  but  that  she  might  setup  the 
award  in  the  Zillah  Court,  and  reserve  the  appeal  to 
Her  Majesty  in  Council  in  respect  thereof,  until  the 
Sudder  Court  had  pronounced  a  final  judgment  in  the 
cause  («). 

The  Zillah  Court  having  been  abolished,  and  its 
duties  devolved  upon  a  subordinate  Judge,  the 
suit  was  placed  on  the  file  of  the  Court  of  the 
subordinate  Judge  of  Madura,  and  a  supplemental 
plaint  was  filed  by  the  Eespondent,  on  the  9th  of  July^ 
1841,  against  the  Appellant  as  guardian  of  the  minoi: 
Zemindar. 

A  great  many  interlocutory  proceedings  took  place. 
On  the  part  of  the  Plaintiff  no  fresh  documents  were 
filed,  but  there  remained  on  the  file  of  the  Zillah 
Court     the    documentary   eyidence    which   had  been 


{a^  See  npon  this  point  Maharajah.  Molieshur  Sing  r.  The  Bengal 
Government,  ante,  p  284. 
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filed.  These  were  copies  of  some  of  the  docu-  1SJ9 
inents,  the  originals  of  which  had  been  given 
in  evidence  before  the  arbitrator,  Mr.  Blackhurne, 
and  were  the  same  copies  which  the  Siidder  Court 
had,  by  its  Order,  dated  the  3rd  of  Mai/^  1841,  de- 
clared to  have  been  improperly  received  in  evidence 
by  Mr.  Elliott.  Ko  other  evidence  was  tendered  on 
the  part  of  the  Plaintiff.  On  the  part  of  the  Defend- 
ants no  evidenco  was  tendered,  as  the  documents  of 
the  Zemindary  of  Ramnad  were  in  the  possession  of 
the  Collector  of  Madura,  as  agent  for  the  Court  of 
"Wards,  who  had  not  been  made  a  Defendant. 

Notwithstanding  the  imperfeot  state  of  the  suit, 
and  before  the  title  of  tne  Appellant  as  Zeniindar  was 
confirmed,  the  subordinate  Judge,  Mr.  Liniond,  pro- 
ceeded with  the  cause,  and  on  the  8th  of  November^ 
1845,  took  the  opinion  of  the  Pundit  of  the  Zillah 
Court  of  Madura,  who  advised  him  that  in  case  of 
there  being  no  neighbours  and  others  who  had  known 
the  boundary,  nor  marks  to  ascertain  the  same,  the 
contested  land  should  be  divided  in  equal  shares  be- 
tween the  two  disputing  villagers.  In  accordance 
with  this  opinion,  the  subordinate  Judge  decreed  on 
the  12th  of  November,  1845,  that  the  disputed  land 
should  be  equally  divided  between  the  litigating  par- 
ties, and  that  each  party  should  pay  his  own  costs. 

The  Appellant  appealed  from  this  Order,  and  a 
decree,  dated  the  14th  oi  March,  1849,  was  passed  by 
the  Civil  Judge,  Mr.  Baines,  affirming  the  decree  of 
the  subordinate  Judge,  of  the  12th  of  November,  1845, 
but  intimating  an  opinion  that  if  the  Zemindar  of 
Yettiapooram  had  appealed,  he  would  have  decreed 
the  whole  of  the  disputed  lands  to  him,  on  the  ground 
that,  under  the    circumstances,  the    Zemindar  of  Rayn- 
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iiaci  must  be  treated  in  the  light  of  a  Phiintiff,  and  so 
bound  to  make  out  her  case,  and  that  as  she  had  ten- 
dered no  evidence  her  claim  ought  to  be  dismissed. 

In  consequence  of  this  intimation  the  Zemindar  of 
Yettiapooram  filed  a  petition  for  a  review  of  the  decree 
of  the  Civil  Court  of  the  14th  of  Alarch,  1849,  and 
on  the  4th  Jul?/,  1849,  the  Civil  Judge  applied  to 
the  Siidder  Court  for  leave  to  review  his   judgment. 

In  virtue  of  au  authority  from  the  Sudder  Court, 
Mr.  Bailies  pronounced  a  revisited  decree,  dated  the 
2nd  of  Auf/Hst,  1849,  adjudging  that  the  Zemindar  of 
Ramnad  should  restore  the  whole  of  the  disputed  lands 
to  the  Respondent. 

On  the  1st  of  October,  1849,  the  Appellant  pre- 
sented an  aj)peal  to  the  Sudder  Court  against  the  re- 
vised decree  of  the  Civil  Judge  of  the  2nd  of  August, 
1849,  on  the  ground,  among  others,  that  the  Court 
had  no  power  to  review  its  decree  under  the  cl.  2, 
sec.  6,  of  Mad.  Eeg.  XV.  of  1816. 

By  an  Order,  dated  the  29th  of  September,  1852, 
the  Sudder  Court  gave  leave  to  the  Appellant  to  ap- 
peal from  the  revised  decree  of  the  Civil  Judge  for 
the  following  reasons  : — "  Firstly,  because  the  pro- 
priety of  laying  the  onus  probandi  on  the  Defendant  is 
doubtful.  Secondly,  because,  if  the  onus  prohandi  is 
to  rest  with  the  Defendant,  it  appears  necessary  for 
the  ends  of  justice  that  this  should  have  been  pre- 
viously declared,  and  points  laid  down  for  the  Defen- 
dant to  prove  accordingly .  Thirdly,  because  the  de- 
crees of  the  lower  Courts  are  defective,  inasmuch  as 
no  points  were  recorded  for  proof,  as  required  by 
cl.  3,  sec.  10,  Mad.  Reg.  XY.  of  1816." 

The  final  decree  of  the  Sudder  Court  was  pro- 
nounced   on  the    28  th    of   April,    1853,   whereby  the 
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OrJer  of  the  ^i7/«A  Judge,  dated  the  11th  of  Novem- 
ber^ 1839,  was  upheld,  and  the  appeal  of  the  Appel- 
lant was  dismissed  witli  costs.  The  reasons  given  by 
the  Court,  so  far  as  they  are  material,  were  these  : — 
First,  that  the  Respondent's  fatlier  having  been 
long  in  possession,  of  the  disputed  laud  before  the 
award  of  1834,  the  onus  prooandi  was  on  the  Ap- 
pellant, and  as  she  had  adduced  no  proof  of  her  title 
or  possession,  except  the  award  of  1834,  the  decree 
in  favour  of  the  Respondent  was  right.  Secondly, 
that  although  the  omission  on  the  part  of  the  subor- 
dinate Judge  to  record  points  was  unquestionably  a 
defect  in  the  proceedings,  yet  the  Appellant  had  not 
been  prejudiced  thereby,  but  had  been  afforded  full 
opportunity  of  adducing  proof  of  her  title. 

As  the  amount  in  dispute  was  under  Rs.  10,000, 
the  Appellant  did  not  appl)"  to  the  Sadder  Court 
for  leave  to  appeal  from  this  decree  within 
six  months,  the  time  limited  by  the  Order  in 
Council  of  the  10th  of  April,  1836.  A  petition 
was  afterwards  presented  to  Her  Majesty  in  Council, 
explaining  the  grounds  of  delay,  and  praying  for 
leave  to  appeal  from  the  decrees  of  the  3rd  of 
il/ay,  1841,  and  the  2Sth  of  April,  l^o2>.  Special 
leave  to  appeal  was  granted  by  their  Lordships,  and 
the    appeal   from   those   decrees    now  came    on    for 


hearing. 
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Mr.  7?.  Palmer.Q.C,  and  Mr.    W.  W.  Mackeson, 
for  the  Appellant. 


The  Sadder  Court  was  wrong  in  affirming  the  Order  of 
the  11th  of  November,  1839,  made  by  the  Zillah  Judge, 
by  which  the  award  of  the  Collector  of  Madura^  of  the 
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23r(I  of  Auffust,  1834,  was  set  aside.  That  Courf^ 
on  the  contrary,  ou^ht  to  have  reversed  such  Ordery 
on  the  ground  that  there  was  no  evidence  before  the- 
Zillah  Judge  to  iuipeach  the  validity  of  the  award. 
Moreover  we  submit  the  suit  vras  defective,  snd  the 
whole  proceedings  taken  were  vitiated ;  first,  no 
points  were  recorded  by  the  subordinate  Judge  as- 
required  by  Mad.  Eeg/xV.  of  1816,  sec.  10,  cl.  3, 
Srimut  Moottoo  Vijaya  Ilagkanadha  Gowery  Vallahha 
Perria  Woodia  Taver  v.  Raufj  Anga  Moottoo  Na- 
chiar  (a),  and  secondly,  in  the  suit  of  183G,  the  Ap- 
pellant never  had  any  opportunity  of  proving  her  title 
on  the  ments.  [Dr.  Lushing  ton :  We  think  that  you 
must,  in  the  first  instance,  confine  your  argument  to 
the  validity  of  the  award.]  The  case  of  the  Appel- 
lant upon  that  head  is  confined  to  this:  either  the 
award  must  be  upheld,  and  the  lands  restored  to  the 
Appellant,  or  there  must  be  a  new  trial.  We  contend 
that  the  Appellant  is  entitled  to  have  the  award  of 
Mr.  Blackburne,  of  the  23rd  of  August^  1834,  specifi- 
cally executed.  Both  parties  mutually  consented 
to  tliis  arbitration,  and  to  be  bound  by  the  award. 
They  produced  their  deeds  and  witnesses  in  support 
of  their  respective  titles.  The  merits  were  fully 
entered  into  and  discussed  before  the  award  was  com- 
pleted, and  we  submit  that  such  an  award  so  deli- 
berately considered  must  be  held  conclusive  and  bind- 
ing on  the  parties.  But  even  if  the  award  be  deemed 
invalid,  then,  in  the  alternative,  we  contend  that 
there  has  been  no  trial  on  the  merits.  The  decree 
of  Mr.  Limond^  the  subordinate  Judge,  dated  the 
12th    of  Novemhpi\    1815,  as  well    as    that    of    Mr. 


\a)  3  Moore's  Inel.  App.  Cases.  2tB. 
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Baines,  the  Civil  Judge,  of  the  2acl  of  August,  1849, 
was  founded  on  mere  ex-par te  evidence,  without  any 
opportunity  having  been  otiered  to  the  Appellant  to 
adduce  evidence.  h\  conseciuence  of  tiie  Appellant 
having  no  opportunity  of  producing  evidence,  there 
never  were  materials  before  those  -Judges  from  which 
a  judgment  on  the  merits  of  the  Appellant's  title 
could  be  pronounced. 

Mr.  Rolt,  Q.  C,   Mr,  Badeley-^   and  Mr.   JacJcsojh, 
for  the  Respondent. 

The  question  being  narrowed  to  the  validity  of  the 
award,  we  submit  that  the  award  of  the  Principal 
Collector  of  Jladut'a,  of  the  23rd  of  August,  1834, 
was  not  only  illegal  in  itself,  as  being  de  idtra  vireSy 
Mad.  Keg.  II.  of  1803,  which  Regulation  defines  and 
prescribes  his  powers,  but  was  contrary  to  the  evi- 
dence adduced  before  him  as  arbitrator,  and  is,  there- 
fore, to  be  treated  as  wholly  inoperative  and  invalid 
as  against  the  Respondent.  Xeither  the  award  itself 
nor  the  reference  or  proceedings  upon  which  it  was 
founded  were  ever  authorized  by  the  Respondent,  or 
can  be  deemed  legally  binding  on  him,  or  on  any  an- 
cestor or  predecessor  of  his,  or  upon  any  other  person 
competent  to  bind  him,  or  prejudice  his  rights  or  title, 
Watson  on  Awards,  p.  2  (2nd  edit.).  Even  if  such  a 
consent  was  given  by  the  Respondent,  as  is  insisted  on 
by  the  other  side,  it  was  under  pressure  and  threats  of 
the  Government  authorities,  ^s'either  could  he  be 
aware  of  the  finality  of  the  award.  Mad.  Reg.  VII., 
sec.  11,  of  1816,  provides  for  an  appeal  from  an  award 
of  a  tntichaget,  and  the  Respondent  considered  it 
would  also  lie  in  his  case.  Such  award,  moreover, 
having  been  pronounced  illegal  and  invalid  by   the 
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1859.  Zillcih  and  Sudder  Courts,  cannot  now  be  considered  as 
The  01  any  force  or  value.  Those  Courts  not  only  set  aside 
the  award,  but  established  the  right  and  title  of  the  Ee- 
Ramnad  spondent,  after  a  full  and  careful  consideration  of  the 
The  merits  of  the  case,  and  such  title  must  now  be  upheld. 
With  regard  to  the  objection  that  the  Appellant  was 
Yettia-  precluded  from  producing  evidence  of  title,  we  sub- 
mit that  as  the  Appellant  was  invited  and  required 
to  produce  evidence  of  her  title,  and  by  her  laches 
omitted  to  do  so,  any  further  application  ought  to  be 
finally  and  conclusively  rejected,  without  allowing  any 
protraction,  by  a  remittal  to  India,  of  a  suit  which 
has  been  already  litigated  for  upwards  of  twenty  years. 

Their  Lordships*  judgment  was  delivered  by 


The  Right.  Hon.  Dr.  Lushington. 


20tli  July,  The  parties  to  the  present  litigation  are  the  Zemin- 
.^.Jli.  dar  of  Ramnad,  the  Appellant,  and  the  Zemindcir  of 
Fetiiapooram,  the  Respondent.  They  are  the  owners 
of  two  Zemindaries  in  the  vicinity  of  each  other,  and 
the  primary  question  was  one  of  boundary  ;  whether 
certain  disputed  lands  belonged  to  the  one  Zemindary 
or  the  other. 

A  very  long  litigation  ensued,  in  the  course  of 
which  several  decrees  were  pronounced  by  the  Courts 
below  ;  but  the  important  decrees  with  which  we  have 
to  deal,  are  a  decree  dated  the  3rd  of  May^  1841,  and 
a  decree  bearing  date  the  28th  of  A/>ril,  1853.  Both 
these  decrees  have  been  appealed  from. 

On  the  23rd  of  August^  1834,  Mr.  Blackhurne,  the 
Collector  of  Madura^  within  those  collectorship  the 
Zemindary   of    Ramnud  was  situate,   made  an  award 


ON  APPEAL    FROM    THE    EAST    INDIES. 


461 


whereby  he  decreed  that  all  the  iaads  in  dispute, 
amounting  to  4,016  coorkums,  belonged  to  the  Zetnin- 
dary  of  Ranmad. 

By  the  decree  of  the  3rd  of  May^  1841,  the  Sudder 
Court  affirmed  the  Order  of  Mr.  Elliott^  dated  the 
11th  of  November,  18.39,  setting  aside  this  award. 

As  this  award  and  decree  embraced  the  whole  oro- 
perty  in  dispute,  it  was  perfectly  obvious  that  the  first 
consideration  was  whether  the  decree  of  the  ord  of 
May,  184:1,  was  well  founded  or  not;  or,  io  other 
words,  whether  the  award  was  to  be  deemed  valid 
or  not.  If  the  award  was  valid,  all  subsequent  pro- 
ceedings necessarily  fall  to  the  ground.  Their  Lord- 
ships, therefore,  determined,  in  the  first  instance,  to 
confine  the  argument  to  that  question,  and  to  dispose 
of  it. 

For  the  purpose  of  duly  considering  the  decree  of 
the  3rd  of  May,  1841,  and  the  validity  of  the  award, 
it  will  be  necessary  to  take  a  short  view  of  the  cir- 
cumstances which  gave  rise  to  the  dispute  between 
the  parties,  and  which  led  to  the  making  of  that 
award.  It  may  be  that,  if  any  doubt  arises  as  to  the 
meaning  of  any  of  the  written  instruments,  their 
meaning  may  be  more  satisfactorily  ascertained  by 
reference  to  the  preceding  facts  and  the  surrounding 
circumstances. 

It  can  hardly  be  necessary  for  the  purpose  we  have 
now  in  view  to  take  into  consideration  anything 
which  occurred  after  the  decree  of  the  3rd  of  May, 
1841,  for  such  circumstances  can  scarcely  have  even 
a  remote  reference  to  the  award  itself,  or  to  that 
decree. 

It  appears  that  an  early  period,  whether  in  1813, 
or  not,  matters  little,   disputes  had  arisen  respecting 
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1859.  tho  boimdiiries  of  the   Zemindar ies   and  the   lands  in 

"TiiLK^  question.     In  tAm^'«r^,  1823,  a  native  Punchayet  vfo.^ 

Zemindar  convened,  with  a  view  of  settling  the  question  in  dis- 

Ramxad  putc.     Thy  Funckayet  failed  to  make  any   arrange- 

•j^'e  nicnt,  and  the  ordeal  prescribed  by  Indian  custom  was 

Zemindar  ^^^  carried  into  effect. 


or 


Yettia-  Thus   things  remained  until    1833.     It  is  useless 

rooR^M.  ^^  attempt  to  ascertain  the  reason  why  the  ques- 
tion remained  so  stationary.  At  the  time  last  men- 
tioned, the  Zemindar  of  Yettiapooram  petitioned  the 
Board  of  Revenue  to  give  eltect  to  this  native  Pun- 
chayet^  and  we  think,  looking  at  the  nature  of  the 
ordeal,  it  is  not  surprising  that  the  Buard  refused  its 
consent. 

The  dissensions  respecting  these  lauds,  however, 
not  only  continued,  but  led  to  broils  and  bloodshed, 
BO  that  it  became  the  duty  of  the  Government  to  in- 
terfere. The  Government  did  interfere  accordingly, 
by  letter  addressed  to  the  Board  of  Eevenue,  dated 
the  12th  of  July,  1833.  That  document,  as  far,  at 
least,  as  we  are  able  to  ascertain,  is  contained  in  an 
extract  from  the  proceedings  of  the  Sadder  Aduivlut^ 
under  date  the  3rd  of  May,  1811  ;  and  is  there  stated 
thus : — -''  It  is,  moreover,  shown  by  the  above  pro- 
ceedings, that  on  the  12th  of  July,  1833,  Government, 
in  a  letter  addressed  to  the  Board  of  Revenue,  parti- 
cularly ordered  that  in  the  event  of  the  matter  being 
referred  to  the  arbitration  of  either  of  the  Collectors 
of  Madura  or  Tinnevelly^  the  principals  should  be  re- 
quired to  enter  into  a  bond,  binding  themselves  to 
abide  by  the  decision.'*  And  further  declared,  ''  the 
Collector  himself  not  competent  to  decide  the  case 
except  on  the  mutual  consent  in  writing  of  the  liti- 
gating parties."     That  is  all,  we  believe,  that  can  be 
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found  of  the  precipe  contents  of  Hub  very  iniportant 
instrument.  It  is,  liowever,  also  set  forth,  to  a  cer- 
tain extent,  in  a  petition  filed  in  this  suit.  It  is  rather 
in  different  terms,  but  to  the  same  effect. 

Now  all  these  facts  and  circumstances  must  have 
been  known  to  both  parties.  The  subject  in  dispute, 
the  vain  attempt  to  settle  it  by  the  native  Puncha?/et, 
the  interference  of  Goveraraent  by  attachment,  and, 
unless  the  Collector  was  wholly  regardless  of  the 
postive  orders  of  the  Government,  the  parties  must 
have  been  apprized  that  no  settlement  by  arbitration 
could  take  place  without  their  consent. 

We  must  now  inquire  into  what  took  place  between 
the  Collector  of  Tinncvelle)/  and  the  parties  to  this 
award,  or  rather  between  the  Collector  and  the  Ze^nin- 
dar  of  Yettiapooram  ;  for,  no  doubt,  the  guardian  of  the 
Zemindar  of  Ramnad  gave  his  consent  to  the  arbi- 
tration in  adequate  terms,  and  was  bound  by  such 
consent. 

So  far  as  appears,  it  is  probable  there  were  some 
previous  communications ;  but  the  first  written  com- 
munication now  appearing  from  Mr.  Eden^  the  Col- 
lector of  Tiiinevclley^  was  written  on  the  30th  of 
June^  1831.  The  letter  is  to  this  effect  [see  same 
set  forth,  antc^  p.  414.]  Perhaps  there  was  some 
ambiguity  iu  this  letter,  but,  to  ascertain  exactly 
what  passed,  we  must  look  at  the  whole  of  the 
facts  of  the  ease.  The  ambiguity  arises  from  there 
being  no  mention  of  arbitration  in  express  terms. 
The  requirement  of  a  Vakeel  was  according  to  usage, 
and  the  power  of  attoniey,  if  not  required  by  the 
orders  of  (irovernment,  was  a  proper  precaution. 

What  occurred  immediatly  after  the  receipt  of 
this   letter,    we    do    not    accui-ately    know ;     but    it 
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1859.  appears  that  an  order  was  issued  by  the  Collector,  or 

Th^  a  letter  written  by  him,  dated  the  4th  of  Julg^  1834. 

..KNUNDAu  XJufortunately,    again,  we  only  know  the  contents  of 

Eamnad  that    letter    from    the     petition     of    the    Zemindar^ 

TnE  dated   the    9th    of   Juhj^    1834.     Now,    making   due 

ZEiiiN-DAR  allowances    for     translation    and     eastern  modes    of 


OF 


rooKAii. 


Yettia-  expression,  this  petition,  or  letter,  gives  the  clearest 
evidence  of  the  course  of  the  transaction.  It  shows 
what  the  Zemindar  understood,  and  what  he  purported 
to  do.  It  recites  the  substance,  as  we  conceive,  of 
the  order  of  July  the  4th,  namely,  that  he  was  to 
send  a  Vakeel  with  power  of  attorney,  not  merely  to 
answer  questions  as  to  the  boundary,  but  to  admit 
proposals  for  the  settlement  of  the  dispute,  and  he 
states  that  he  sends  the  Vakeel  accordingly.  That 
is  the  substance  of  that  letter,  and  it  is  thus  recited 
in  the  petition  : — -"  In  obedience  to  your  order,  dated 
the  4th  of  Juhj^  directing  me  to  send  my  authorized 
Vakeel  with  a  Mooktarnamah^  to  answer  in  person 
certain  questions  put  to  him  regarding  the  boundary 
dispute  between  the  village  of  Maiwelivoday.^  attached 
to  my  Zemindar y^  and  that  of  the  village  of  Paroo- 
nauli,  attached  to  the  Zenilndary  of  Ramnad,  and  to 
admit  any  proposal  which  might  be  made  for  the  set- 
tlement of  the  said  dispute." 

Looking  at  all  the  circumstances,  it  does  not  appear 
to  us  that  any  real  doubt  can  arise  as  to  the  meaning 
of  this  letter.  There  ia  no  real  ambiguity  in  the  ex- 
pression "  any  proposal  which  might  be  made  for  the 
settlement."  To  consent  to  a  mode  of  arrangement 
is  to  consent  to  an  arrangement  of  the  matter  in 
dispute  in  a  particular  mode.  It  would  really  be 
absurd  to  say,  I  consent  to  any  mode  of  arrange- 
ment  you   please   to  point    out,    but  I    will   not  be 
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bound  by  ^vhat  is  done  under  it.  If  there  were  a 
shadow  of  doubt,  which  we  do  not  think  there  is, 
the  conclusion  to  this  letter  would  remove  it.  The 
conclusion  is  in  these  words  : — "  Therefore,  I  request 
your  Ilouour  will  be  pleased  to  inquire  into  my  case, 
and  pass  a  just  decision." 

The  next  step  in  this  ease  is  the  Mooktaniamah, 
or  power  of  attorney,  which,  though  apparently  dated 
on  the  9th  of  June,  in  this  part  of  the  proceedings,  is 
manifestly  of  the  date  oiJtihj  the  9th,  1834,  the  date  of 
the  petition,  p-art  of  which  has  just  been  read.  This 
document  is  to  be  read,  if  it  be  obscure  at  all,  in 
conjunction  with  the  petition,  stating  that  the  Vakeel 
Avas  appointed  for  the  settlement  of  the  case.  The 
Mooli tar aamah  states — [see  ante^  p.  444].  "\Ye  are 
all  of  opinion  that  this  power  of  attorne}-,  though 
not  framed  with  the  precision  which  ought  to  be 
found  in  every  legal  instrument,  still  adequately 
expresses  the  intention  of  the  Zemindar  ;  making  due 
allowance  for  the  vagueness  which  is  inherent  in  most 
Indian  documents.  It  authorizes  the  Vakeel^  by  it 
appointed,  to  act  on  behalf  of  the  Zemindar  for  the 
settlement  of  those  very  disputes.  Provided  the  Va- 
keel was  duly  authorized  by  his  principal,  no  doubt 
has  been  raised,  nor  could,  we  think,  have  been  raised, 
that  the  deed  of  consent  executed  by  him  on  the  10th 
of  July  was,  to  all  intents  and  purposes,  sufficient,  un- 
less the  signature  of  the  principal  was  indispensable. 

The  document  next  to  be  referred  to  is  the 
deed  of  consent,  dated  the  10th  of  July.,  1834 
— [see  ante.,  p.  344].  This  deed  of  consent  mentions 
a  reference  to  the  Collector  of  Madura.  True 
it  is  that  the  correspondence  had  been  carried  on 
between    the    Zemindar    and     the    Collector,    not    of 
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Madura  but  of  Thmevelleij,  within  whose  District 
Yettiapooram  was  situate  ;  and  it  is  possible  tliat  the 
Zemindar  might  have  expected  that  Mr.  Eden,  the 
Collector  of  that  District,  would  personally  have 
made  the  investigation.  This  might  have  been  so  j 
but  this  expectation  is  not  of  the  essence  of  the 
transaction.  The  consent  asked  was  not  to  an  inves- 
tigation carried  on  by  Mr.  Eden  personally,  but  to  a 
settlement  in  a  mode  arranged  by  hiin  ;  and  this  was 
done. 

On  the  1 1  th  of  the  same  month  of  Jidy,  1834,  Mr.  Eden 
writes  to  the  Zemindar  this  letter  : — "  Your  authorized 
Vakeel,  Comareto  Pillay,  arrived  here, .  and  d'elivered 
me  your  urzec,  dated  the  9  th  instant,  purporting  that 
you  have  executed  to  him  a  MooJctarnamah,  empower- 
ing him  to  admit  any  proposal  which  might  be  made 
for  the  settlement  of  the  boundry  dispute  between 
the  village  of  Mauvelivooday  attached  to  your  Zemin- 
dary,  and  that  of  Paroonaidi  attached  to  the  Zemin- 
dar y  of  Ramnad,  without  raising  any  objections 
that  he  must  again  consult  with  you  on  the 
subject.  When  I  consulted  with  your  Vakeel  on  the 
subjoct  of  this  boundary  dispute  being  one  of  long 
ctanding,  of  the  loss  in  consequence  entailed  on  the 
Ryots  and  others,  of  those  which  must  be  incurred 
hereafter,  if  the  dispute  be  not  settled,  and  also  of  the 
•measures  which  should  be*  adopted  in  arranging  the 
matter,  so  that  the  people  might  enjoy  peace,  I  per- 
ceived that  it  would  be  better  for  the'  parties  to  have 
the  dispute  decided  by  the  Zillah  authorities,  on  con- 
sideration of  the  proofs  adduced  by  both  parties  ;  more- 
over, it  is  also  better  for  them  to  have  their  dispute 
settled  by  a  single  authority  than  to  have  to  do  with 
two  ;   and  it   is  further   better  for    them  to  ha^-e  it 
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sottlocl  by  the  rrincipul  Collector  of  Madura,  who  is 
well  acquainted  with  the  particulars  of  your  case,  be- 
cause he  was  last  year  the  Collector  of  this  Zillah  ; 
and  as  he  is  also  able  to  imderstand  all  the  particulars 
of  the  opponents'  (the  inhabitants  of  Ramnad)  case, 
he  is,  in  consequence,  well  acquainted  with  the  whole 
particulars  of  the  dispute.  I  have,  therefore,  deter- 
mined that  it  will  bo  better  for  you  to  have  the  dis- 
pute decided  by  the  Principal  Collector  of  Madura 
than  by  myself,  and  have  obtained  the  consent  of 
your  Vakeel,  Comareto  Pillay,  to  the  abovesaid 
proposal.  I  have  communicated  these  particulars  to 
the  Principal  Collector,  who  will  go  to  the  disputed 
limits  on  a  day  fixed,  in  order  to  settle  the  boundary 
in  dispute,  and  will  instruct  you  to  be  present  there 
on  that  date.  You  should  go  personally  to  the  said 
spot  on  that  date  without  failure,  whatever  business 
you  may  have,  and  produce  before  him  the  accounts, 
documents,  and  witnesses  to  establish  your  case,  and 
await  his  decision.  If  you  fail  to  do  so,  3'ou  can 
expect  no  redress/' 

This  letter  is  a  translation,  which  may  account  for 
some  of  the  expressions,  for  it  could  hardly  have 
been  so  written  in  the  original.  It  is  a  document  of 
very  considerable  importance,  as  affecting  the  present 
question.  It  states  the  arrival  of  the  Vakeel ;  Mr. 
EderCs  consultation  with  him  ;  the  determination  on 
consideration  of  all  the  circumstances,  to  refer  the 
settlement  to  the  Collector  of  Madura,  as  best  ac- 
quainted with  the  facts ;  the  consent  of  the  Vakeel 
thereto  ;  and  calls  upon  the  Zemindar  to  attend  the 
investigation. 

Here  wa^  ample  notice  to  tlie  Zemindar  of  what 
had  been  arranged  ;   and   this  was   the  time  to   have 


4CjS  casks  in  tuk  fkivy  councii, 

1859.  remonstrated  against  the  proposed  settlement,  if  it 
appeared  to  the  Zemindar  to  be  unjust,  or  if  his 
Vakeel  had  exceeded  the  povrers  with  which  he  had 
been  entrusted. 

It  does  not  appear  that  anj  remonstrance  was 
made,  or  any  dissatisfaction  expressed  ;  and  surely, 
when  such  opportunity  offered,  this  is  strong 
proof  that  the  arrangt^mont  was  consonant  with  the 
original  intention  of  tlie  Zeiuindar^  and  was  not 
deemed  by  him  prejudeial  to  his  interests.  But  if 
any  doubt  could  possibly  be  said  to  have  existed 
upon  this  point,  the  subsequent  history  of  the 
transaction  will  assist  us  in  coming  to  a  just  con- 
clusion. 

Proceeding  in  order  of  time,  the  next  document  in 
date  is  from  the  Collector  of  Madura  to  this  Zemin- 
dar, dated  July  the  14th,  1834  :—"  The  Collector  of 
TinneveUey\vdi\mg'uiioYWie^  me,  through  a  letter  giving 
cover  to  the  deed  of  consent  executed  by  you,  agree- 
ing to  have  the  boundary  dispute  between  the  village 
of  Mauvelivooday  attached  to  your  Zemindary,  and 
that  of  Paroonauli,  attached  to  the  Z  emindary  ofRam- 
nad,  decided  by  me,  as  also  the  other  documents, 
I  will  come,  on  the  25th  instant,  to  the  dis- 
puted limits,  to  settle  the  dispute  ;  consequently  you 
should  come  on  the  morning  of  the  abovesaid  date  to 
the  spot  in  question,  with  the  accounts  and  other 
documents  connected  with  the  case." 

By  this  letter,  Mr.  Blackburne,  the  Collector  of  the 
Madura  District,  gives  to  the  Zemindar  notice  of  an 
intended  meeting  for  the  investigation  and  settle- 
ment, reciting  the  consent  given  by  the  Vakeel  to 
have  the  dispute  settled  by  him,  the  Collector. 

This  document  was  forwarded  to  the  Zemindar  in 
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a  (lospatoh  from  Mr.  FAlm^  dated  Julij  the  17th: —  ^^^^^' ^ 
''  Mr.  Blackbunie,  the  rrineipal  Collector  of  Madura.,  Tue 
has  transmitted  through  me  an  Enn/jetnamah  to  youv  kmindar 
address,  whieh  is  herein  enclosed,  statini^  that  he  will  Ramxad 
on  Friihij/^  the  25th  instant,  proceed  to  the  village  of  _  Tue 
Paroonaull,  to  settle  the  boundary  dispute  between 
the  village  of  Mauvelivooday,  attached  to  your  Zemin- 
darn^  and  that  of  Paupanucoohm).,  attached  to  the 
Zemindary  of  Rmiinad.  As  the  Collector  will  go 
to  the  disputed  lands  and  settle  the  dispute,  and  as  I 
have  ordered  Vcerahiidderupidlay^  the  acting  Naib 
Sheristadar  of  this  CoUectorate,  to  go  to  the  spot  on 
the  same  date,  that  ho  may  explain  to  the  Collector 
all  the  circumstances  regarding  your  case,  I  think  the 
whole  matter  will  be  justly  decided,  and  you  may 
consult  with  the  said  Veer(dniddenipullaij  regarding 
the  said  dispute  as  yon  may  think  proper.  I  think 
it  is  also  better  for  you  to  send  your  authorized 
Vakeel^  who  is  well  acquainted  with  the  matter  of 
this  dispute  since  the  time  of  its  commencement,  with 
a  Mooktarnamah  to  the  effect  that  he  m.ay  speak 
everything  on  your  behalf,  and  cause  documents  and 
witnesses  to  be  produced  before  the  Collector.  There- 
fore, you  should  act  accordingly."  This  appears  also 
to  be  an  extract,  and  the  substance  of  it  is  to  give 
the  Zemindar  notice  to  attend  the  Collector  of  Ma- 
dura by  his  Vakeel. 

Here  again,  upon  the  receipt  of  tliis  despatch  of 
the  i7th  Jidij,  from  Mr.  Eden.,  was  an  opportunity 
for  the  Zemindar  to  pause,  and  make  any  represen- 
tation that  he  deemed  proper.  Let  us  see  what  he 
actually  did  say  on  the  receipt  of  those  documents. 
It  will  be  found  in  a  letter  to  Mr.  Eden.,  dated  July 
the   19th.      He  recites   in    substance    what  had  oo- 


Zkmindar 

OF 


-J  70  CASES    IN    THK    FKIVY     COUNCIL 

1859.        currefl,    and  says,  "  the  case  will  doubtless  be  decided 

The  ji-i^tly/' 

'''^'^nv^'^'''         Wc   believe    that   we   have   now    reviewed  all   the 
Ramnad      important  evidence  bearing  upon  the  Cjiiestiou   of  the 

The         consent  of   the   Zemindar  of   Yeit\(qioovahi  to   the  in- 
vestigation of  the  case  by  the  Collector  of  Madura^  and 
Yktti.v-     the  settlement  by  him. 

The  next  step  towards  ascertaining  the  validitj-  of 
the  award,  would  be  to  consider  how  the  Collector  of 
Madura  fulfilled  the  duties  he  had  undertaken  ;  but, 
before  saying  a  word  as  to  that  part  of  the  case,  which 
has  scarcely,  if  at  all,  been  the  subject  of  discus- 
sion, we  will  dispose  altogether  of  the  question  of 
consent,  to  which  the  main  argument  on  behalf  of 
the  Kespoudent  has  been  addressed. 

It  has  been  said  that  if  the  Zemindar  did  give  his 
consent  to  the  arbitration,  it  was  not  a  willing  con- 
sent, but  was  obtained  by  threats,  and  through  undue 
influence  exerted  by  persons  in  authority.  Now  the 
onus prohandi  of  an  avertment  of  this  description^ must 
necessarily  fall  on  those  who  make  it.  "Where  is  the 
evidence  y 

True  it  is  that  the  proposal  originates  with  the 
Government,  who  are  anxious  to  put  an  end  to  dis- 
sensions occasioning  riot  and  bloodshed;  but  what 
are  the  instructions  issued  by  the  Government  to 
which  I  have  already  referred  ?  They  are,  that  the 
consent  of  the  parties  is  indispensable  to  such  a 
proceeding  by  arbitration.  Consent  means  a  willing 
consent,  not  a  forced  consent,  which  would  be  a 
mere  mockery ;  and  so  the  Collectors  must  have 
understood  the  order.  If  they  used  either  fraud  or 
force,  they  disobeyed  the  Government,  and  were 
guilty  of  a  breach  of  duty.     Then,  we   say,  where    is 
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the  evidence  ?     We   caimot   presume  such   gross  mis-        i'''^9- 
conduct. 

Now,  in  searching  fi>r  evidence  on  this  head,  there 
was  but  one  exi)ression  in  the  letter  dated  the  11th 
of  Jul^,  1834,  which  was  prominently  brought  to  our 
notice,  and  that  is  to  the  following  effect : — ''  If  you 
fail  to  do  so  (that  is,  to  attend  the  Collector  of  Ma- 
dura for  the  purpose  of  settlement),  you  can  expect 
no  redress.'' 

Upon  this  we  observe,  first,  that  this  letter  was 
written  after  the  consent  had  been  given,  and,  tliere- 
fore,  could  not  affect  it.  Secondly,  that  it  related 
not  to  the  consent  itself,  but  to  the  production  of 
evidence  before  the  arbitrator.  Thirdly,  that  the  Ze- 
mindar had  previousl}^  made  application  to  the  Go- 
vern iient  on  this  subject,  and  had  prayed  for  the  ex- 
ecution of  the  award  of  the  Punchai/ei  of  1823,  and 
tkis  expression  evidently  meant,  If  you  will  not  avail 
yourself  of  this  opportunity,  you  can  expect  no  assist- 
ance from  the  Government. 

That  the  Collectors  were  anxious  to  fulfil  the 
wishes  of  the  Government,  and  obtain  a  settlement 
of  these  disputes  by  arbitration,  cannot  be  doubted  ; 
and  it  may  be  assumed  (though  there  is  no  evidence 
on  that  point)  that  they  used  the  influence  of  their 
position  for  that  purpose ;  but  their  doing  so 
amounted  neither  to  fraud  nor  coercion.  A  repre- 
sentation of  the  mischiefs  which  resulted  from  the 
existing  disputes,  and  the  difficulty  of  a  settlement  in 
the  ordinary  mode,  in  order  to  induce  the  consent  of 
the  Zeruindar  to  a  termination  of  the  disputes  by 
reference  to  a  Government  officer,  well  acquainted 
with  the  local  circumstances,  is  perfectly  consistent 
with  justice  and  equity,  and  manifestly  most  beneficial 
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i.^j!»  to  the  parlies  cuiiccniod.      Imleed,  the    mass  of  docu- 

TiiK  liieiits  and   evidonce,  when   litigatiou   did   oommouce, 

""^^oi-^"^^'  present    a    luelancholy    contrast     to    the    proceedings 

Kamxad  ■\\hich  were  taken  h\   Jlr.  Blackhuruc. 
Tui:  Their   Lordships   are   of  opiuiou    that   there   is   no 

"^or^'^^  evidence  to  substantiate  the   charge   of  the   consent  of 

Yetiia-      the  Zemindar  liaving  been   obtained  by   fraud,  undue 

roouAM.       .  . 

innuence,  or  coercion.  \V  herever  a  strong  ex- 
pression is  to  be  found,  it  is  for  the  purpose  of  in- 
ducing the  Zemindar  to  foUow  up  liis  own  consent, 
^vhich  had  already  been  given,  and  to  produce  the 
■  evidence  necessary  to  establish  his  claim,  and  pro- 
tect his  own  interests.  If  there  had  been  any  evi- 
dence that  the  consent  had  been  obtained  under  co- 
ercion, or  by  undue  influence,  we  must  observe  that 
in  the  subsequent  proceedings  tlie  Zemindar  had 
most  ample  opportunity,  over  and  over  again,  to  have 
produced  before  the  Court  evidence  to  establish  such 
a  charge ;  but  he  never  attempted  to  do  so.  He 
never  made  such  a  charge  in  his  original  plaint,  filed 
in  1836. 

One  other  objection  remains  to  be  considered.  It 
was  insisted  that  the  Zemindar  was  not  aware  of  the 
finality  of  the  proceedings.  It  is  somewhat  difficult 
to  discover  how  to  consider  this  objection,  for  we  do 
not  find  that  it  is  supported  by  anything  that  the 
Zemindar  said  or  did  at  the  time.  What  is  there  in 
the  nature  of  an  arbitration  which  giv^es  rise  to  an 
apprehension  that  it  should  not  be  final  ?  True  it  is, 
that,  if  compared  with  the  proceedings  in  the  Courts 
of  the  Company,  an  arbitration  cannot  pretend  to 
vie  with  them  in  the  abundance  of  intermediate  pro- 
ceedings, the  nimiber  of  decrees,  appeals,  and  reviews  ; 
but  the  very  object  of  acceding  to  an   arbitration  was 
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to  adopt  an  alternative  by  which  the  question  in  dis- 
pute might  be  settled,  and  recourse  to  the  Civil 
Courts  avoided.  The  Zemindar  could  hardly  expect 
that  an  arbitration  would  be  attended  with  similar 
dilatory  processes,  even  if  he  were  enamoured  of 
them,  which  we  can  hardly  presume. 

But  then  the  ingenuity  of  Counsel  has  suggested, 
that  by  analogy  to  a  Puncliagat  under  Mad.  Reg.  VII. 
of  1816,  the  award  might  be  subject  to  appeal. 

Now,  looking  at  that  Regulation,  we  apprehend 
that  an  appeal  under  that  Regulation  from  an  award 
made  by  a  Punchayet  could  take  place  only  where 
there  was  a  flagrant  violation  of  the  first  principles 
of  justice;  and  if  a  similar  disregard  of  those  prin- 
ciples had  existed  in  the  present  case,  we  cannot 
doubt  that  a  Court  of  Justice  might  set  aside  the 
award.  We  cannot,  however,  discover  any  indisposi- 
tion on  the  part  of  any  of  the  Judges  through  whose 
cognizance  this  case  has  since  passed,  to  set  aside 
an  award,  even  upon  the  slightest  pretence.  There 
is  nothing,  therefore,  in  these  proceedings  to  sustain 
that  objection. 

The  next  stage  would  be  the  execution  of  the 
duties  of  the  arbitrator,  which  will  occupy  us  but  a 
very  few  moments,  for  it  has  not  been  contended  that 
Mr.  Blackhiirne  was  guilty  either  of  partiality  or  neg- 
ligence. He  appears  to  have  taken  every  means  in 
his  power,  by  the  examination  of  the  land  in  dispute, 
and  by  a  consideration  of  all  the  evidence,  oral  and 
documentary,  which  was  brought  before  him,  to  arrive 
at  a  just  conclusion. 

It  is  meet,  however,  to  apply  our  attention,  before 
we  proceed  further,  to  the  reasons  assigned  by  the 
Sudder  Deioanny  Court  for  their  decision  on  the    3rd 
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of  Ma?/^  1841.  Tliey  state  that  they  agree  with  the 
Zillah  Judge  of  3iachira  in  setting  aside  the  award, 
because  the  Collector  did  not  obtain  an  agreement  in 
writing  from  the  Zemindar  himself^  binding  himself 
to  abide  by  the  award.  So  that  they  were  of  epiniori 
that  a  consent  in  writing  signed  by  the  Vakeel^  who 
had  been  duly  authorized  by  a  power  of  attorney  ex- 
ecuted by  the  Zemindar  himself,  was  not  a  sufficient 
authority.  They  cite  no  law,  no  custom,  and  no 
principle  for  tliis  conclusion.  It  is,  we  believe^ 
notorious  that  perso-ns  in  the  position  of  thi&  Ze- 
mindar  were  in  the  habit  of  transacting  business 
through  their  Vnkeels,  so  that  there  does  not  appear 
anything  unusual  in  the  consent  being  given  by  a 
Vakeel.  And,  in  tlie  absence  af  all  positive  law  to 
the  contrary,  we  are  of  apinion  that  the  Zemindar 
was  just  as  competent  to  bind  himself  by  a  duly 
authorized  agent,  as  he  was  to  sign  the  consent  with 
his  own  hand ;  and  that  he  did  give  the  authority 
to  the  Vakeel  is  not  disputed.  We  think,  there- 
lore,  that  this  objection  to  the  award  cannot  be  main- 
tained. 

Some  notice  is  taken  of  the  absence  of  a  bond  to 
abide  by  the  decision.  Now,  assuming  that  the  Go- 
yernment  (for  we  have  merely  an  extract  of  the 
despatch)  did  direct  this  to  he  dcme,  and  that  they 
did  not  mean  a  written  agreement  only,  how  does- 
the  absence  of  a  bond  affect  this  case  ?  Why 
simply  that,  by  means  of  a  bond,  there  migbt  be- 
an easier  mode  of  enforcing  the  award. 

In  the  examination  of  questions  like  these,  their 
Lordships  are  of  opinion  that  it  is  their  duty  to 
look  to  the  broad  principles  of  justice  and  etjuity ; 
and,   whilst  they  are  always  willing  to  pay  due  de- 


0"N  APPEAL    FROM    THE    EASl    INDIES. 


475 


ference  to  the  Regulations  which  in  part  constitute 
the  law  of  India^  to  discourage  in  proceedings  of  this 
description  mere  technical  objections  which  afiect  not 
the  merits  of  the  case,  and  more  especially  to  dis- 
countenance the  invention  of  new  grounds  of  dis- 
pute which  have  occurred  in  the  course  of  the  liti- 
gation, and  which  were  not  even  mentioned  at  the 
commencement  of  it,  as  the  cause  for  promoting  the 
suit. 

"We  think  that  it  is  satisfactorily  proved  that  the 
Zemindar  gave,  in  adequate  terms,  and  in  a  suffi- 
ciently formal  manner,  his  assent  to  the  decision  by 
arbitration ;  that  during  the  whole  proceedings  he 
never  retracted  nor  expressed  dissatisfaction  with 
the  proposed  arbitration  (indeed,  it  is  stated  that  he 
was  sometimes  personally  present) ;  and  we  deem  it 
contrary  to  all  justice,  that  if  he  entertained  the  ob- 
jections now  urged,  he  did  not  declare  them  at  the 
proper  time,  but  allowed  the  investigation  to  pro- 
ceed, prepared  to  take  advantage  if  the  result  was 
in  his  favour,  and  to  dispute  the  arbitration  if  the 
decision  was  against  him. 

We  shall  humbly  advise  Her  Majesty  that  the  award 
of  the  23rd  of  August^  1834,  is  valid,  and  ought  to  be 
sustained,  and  that  the  decree  of  the  Sudder  Deivanny 
Adawlut,  of  the  3rd  of  Mat/,  1841,  ought  to  be  re- 
versed, together  with  all  other  decrees  that  may  be 
inconsistent  with  the  maintenance  of  the  award.  And 
we  shall  further  advise  Her  Majesty  that  the  Ee- 
spondent  should  be  condemned  in  all  the  costs  in- 
curred in  this  litigatioru 
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On  appeal  from  the  Supreme    Court  at  Madras. 
ist,4th,&9th    A^EEH  SING,  a  former  Uajah  of  Tanjore,   was  in 
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the  year  1787,  the  absolute  Sovereign  of  the  fort 
and  country  of  Tanjorc^  in  the  Presidency  of 
Madras.     In  that  and  subsequent  years  three  Trea- 


*   Present  :  Members  of  the  Judicial  Co-mmiUee, — The  Eight 
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S^i?ciurt9       Assefs&r—The  Eight  Hon.  Sir  Lawrence  Peel. 

administer. 

Such  Courts  have  neither  the  means  of  decreeing  what  is  right,  or  the 

power  of  enforcing  any  decision  which  they  may  make. 

The  RajaJi  of  Tanjore,  a  native  independent  Sovereign,  but  in  virtue 
of  Treaties  under  the  protection  of  the  East  India  Company,  died  without 
leaving  issue  male,  when  the  East  India  Company,  m  the  exercise  of 
their  Sovereign  power,  and  in  trust  for  the  Britiii  Government,  seized 
the  Raj  of  Tanjore,  and  the  vvhoie  of  the  property  of  the  deceased 
Bajah,  as  an  escheat,  on  the  ground  that  the  dignity  of  the  JRnj  was 
extinct  for  want  of  a  male  heir,  and  that  the  property  of  the  late 
Bajah  lapsed  to  the  British  Government.  Held,  thnt  as  the  seizure 
was  made  by  the  British  Government,  acting  as  a  Sovereign  power, 
through  its  delegate,  the  East  India  Companj-,  it  was  an  act  of  State, 
to  inquire  into  the  i^ropriety  of  which  a  Municipal  Court  had  no  jui'is- 
diction. 

Semble. — There  is  a  distinction  between  the  public  and  private  pro- 
perty of  a  Hindoo  Sovereign,  as  upon  his  death  his  private  property 
goes"  to  one  set  of  heirs,  and  the  Baj  and  the  public  property  to  the  suc- 
ceeding Rajah. 

The  general  rule  of  the  Hindoo  law  of  inheritance  is  partibility.  The 
succession  of  a  single  heir,  as  in  the  case  of  a  Raj,  is  the  exception. 

An  act  done  by  an  agent  of  the  Government,  though  in  excess  of  his 
authority,  being' ratified  and  adopted  by  the  Government,  held  to  be 
equivalent  t-o  previous  authority. 
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ties  were  entered  into   between  tlie    Rajahs  of  Tanjore        i^^^. 

and  the  East  India  Company.     The  first  of  these  Trea-         The 

ties  was  dated  the  lOth  of  April,  1787,  and  made  be-   orSrATE^m 

tween  Sir  Archihald  CampbelL  then   Governor  of  Ma~      Cou.\cjt. 

-'  .  or  Tnuia 

dras^  and  Ameer  Sing  ;  but  as  this  Treaty  was  annulled  v. 

by  the  Treaty  next  mentioned,  it  is  unnecessary  to  stato  "^'^^oye^^ 
its  provisions.  The  second  Treaty,  dated  the  11th  of  Sahaba. 
June,  1793,  was  made  between  !Sir  Charles  Oakley, 
Bart.,  then  Governor  of  Madras,  and  Ameer  Sing, 
which  annulled  the  former  Treaty,  and  the  stipulations 
of  which,  so  far  as  material  here  to  be  stated,  were  as 
follows  : — "  Art.  1.  The  friends  and  enemies  of  either 
of  the  contracting  parties  shall  be  considered  the 
friends  and  enemies  of  both.  Art.  2.  In  order  to 
execute  the  foregoing  Article  in  its  full  extent,  the 
East  India  Company  agrees  to  maintain  a  military 
force  ;  and  the  Rajah  of  Tanjore  agrees  to  contribute 
annually  a  certain  sum  of  money  hereinafter  men- 
tioned as  his  share  of  the  expense  of  the  said  military 
force  ;  the  said  Rajah  further  agreeing  that  the  dis- 
posal of  the  said  sum,  together  with  the  arrangement 
and  employment  of  the  troops  supported  by  it,  shall 
be  left  entirely  to  the  said  Company.  Art.  3.  It  is 
hereby  also  agreed,  that  for  the  further  security  and 
defence  of  the  countries  belonging  and  subject  to  the 
contracting  parties  in  the  Carnaiic,  kc,  that  all  forts 
shall  be  garrisoned  by  the  troops  of  the  said  Company. 
Art.  8.  In  case  the  said  Rajah  shall  at  any  time  have 
occasion  for  any  number  of  troops  for  the  collection 
of  his  revenues,  the  support  of  his  authoritj',  or  the 
good  order  and  government  of  his  country,  the  said 
Company  agree  to  furnish  a  sufficient  number  of 
troops  for  that  purpose,  on  public  representation 
being  made  by  the  said  Rajah  to  the  President  in 
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1S69.        Council  of  Furt  Sf.   (rcorqe,  of  the  necessity  for  em- 
"^HE        pl'^yi^o  s^^f'^^  troops,  and  of  the  objects  to  be  obtained 

^'^S^'^xtMl-   t^isreby.     Art.  9.  The  said  Rajah  shall  receive  regular 

CouNcii,      information  of  all   negotiations  which  shall  relate   to 

V.  declaring  war  or  making  peace,  wherein  the  said  Com- 

Kamaohee  pauy  may  engage,  and  the  interests  of  the  Carnatic 
Sahaba.  and  its  dependencies  may  be  concerned  ;  and  the  said 
Rajah  shall  be  considered  as  an  ally  of  the  said  Com- 
pany in  all  Treaties  which  shall  in  any  respect  affect 
the  Carnatic  and  countries  depending  thereon,  or  be- 
longing to  either  of  the  contracting  parties  contiguous 
thereto  ;  and  the  said  Rajah  agrees  that  he  will  not 
enter  into  any  negotiations  or  political  correspondence 
with  any  European  or  native  power  Avithout  the  con- 
sent of  the  said  Company." 

The  third  Treaty  was  dated  the  2oth  October,  1799, 
and  was  made  between  Sevajee,  the  then  Rajah  of 
Tanjorc,  and  Benjamin  Tovin,  Esq.,  Resident  at  Tan- 
jore,  acting  under  powers  from  the  Governor-General, 
the  material  provisions  of  which  were  as  follows  : — 
Art.  2.  After  reciting  that  it  had  become  indispensa- 
bly necessary  to  establish  a  regular  and  permanent 
system  for  the  better  administration  of  the  revenue  of 
the  country  of  Tanjore,  stipulates  ''  that  all  former 
provisions  for  securing  a  partial  or  temporary  inter- 
ference on  the  part  of  the  Honourable  Company  in 
the  government  or  in  the  administration  of  the  reve- 
nues of  the  country  of  Tanjorc  shall  be  entirely  an- 
nulled ;  and  that,  in  lieu  thereof,  a  p^manent  system 
for  the  collection  of  the  revenue,  and  for  the  adminis- 
tration of  justice,  shall  be  established  in  the  manner 
hereafter  described."  Art,  3.  The  Honourable  Com- 
pany shall  be  at  liberty,  as  soon  as  possible,  to  ascer- 
tain, determinej  and  establish  rights  of  property,   and 
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to  fix  a  reasonable  assessment   upon  tlie   several  Sou-        iSoB, ' 
bahs^  Pergunnuhs,   and  villages  of  the  country  of  Tan-        The 
jore^  and  to   secure  a  fixed  and  permanent  revenue,   of  State^ix 
Art.  4.  A  Court,  or  Courts,  shall  be  established  for  the      Council 
due  aariimistiation  ot  civil  and  criminal  justice,  under  v. 

the  sole  authority  of  the  English  East  India  Company.  ^boye^^ 
The  said  Courts  shall  be  composed  of  officers  to  be  Sahaba. 
appointed  by  the  Governor  in  Council  of  Fort  *SY. 
George  for  the  time  being,  and  shall  in  no  instance 
whatever  be  subjected  to  the  control,  authoritj",  or  in- 
terference of  the  said  Rajah  ;  but  shall  be  conducted 
according  to  such  Ordinances  and  Eegulations  (framed 
with  due  regard  to  the  existing  laws  and  usages  of  the 
country)  as  shall,  from  time  to  time,  be  enacted  and 
published  by  the  said  Governor  in  Council.  Art.  9» 
It  is  stipulated  and  agreed  that  the  Ilaj'ah  shall  be 
treated  on  all  occasions  in  his  own  tenitories,  as  well 
as  in  those  of  the  Company,  with  all  the  attention, 
respect,  and  honour  which  is  due  to  a  friend  and  ally 
of  the  British  nation.  Art.  10.  Whereas  his  Excel- 
lency, the  Rajah,  has  had  occasion  to  complain  of  in- 
convenience to  nis  Excellency  and  his  servants,  from 
the  present  mode  of  gamsoning  his  Excellency's 
hereditary  fort  of  Tanjore  by  a  part  of  the  Honourable 
Company's  troops,  it  is  stipulated  and  agi'eed,  with  a 
view  to  the  accommodation  and  satisfaction  of  his 
Excellency,  that  the  said  fort  of  Tanjore  shall  be 
evacuated  by  the  Company's  troops  entirely,  and  that 
his  Excellency  shall  be  at  full  liberty  to  garrison  the 
said  fort  in  such  manner  as  to  him  shall  seem  fit. 
Art.  12.  In  complaints  brought  before  any  of  the 
Courts  of  justice  in  which  it  shall  appear,  either  by 
the  application  of  the  Rajah  or  the  representation  of 
the  Defendant,  at  or  before  the  time  of  giving  in  his 
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1853.        or  her  answer,  or  by  tlie   petition  of  the  Complainant, 

TnK         that  both  parties  are  relatioDS,  or  servants;,  or  depend- 

mts  of  his  Excellency,  or  inhabitants  usually  resident 

CorxciL      within  tlie  fort  of  Tanjorc.  it  is  stipulated  and  agreed 

V.    "       that  such  parties  shall,    in  the  first  instance,   be  re- 

BoYE^^    f erred  for  justice  to   the  Uajali^  or  to  any  person  he 

Sauaba.      may  appoint  to  dispense  it.     Any  complaint   against 

the  RajaJi's  relations,   immediate  servants,  or  others, 

residing   in   the   fort  of     Ta::jore,    by    persons    of  a 

different  description,   shall,   in  the  first  instance,  be 

made    to    the    Companj^-s   representative  at    Tavjore^ 

who    shall    prefer   it   to    his  Excellency.      By  other 

articles  of  this  Treaty,  provisions  was  made  for  the 

collection  of  the  revenue  by  the  Governor  in  Council, 

and  for  the  payment  of  one-fifth  part  of   the   same  to 

the  Rajah, 

Subject  to  the  obligations  to  the  British  Govern- 
ment imposed  by  these  Treaties,  the  reigning  Rajah  of 
Tanjore  remained  Sovereign  of  the  country,  and  within 
the  fort  of  Tanjore  his  power  continued  absolute, 
extending  to  the  power  of  life  and  death. 

On  the  29th  of  October^  1855,  Sevajee  died  at  the 
fort  of  Tanjore^  without  leaving  male  issue,  or  son  by 
adoption,  or  any  brother  him  surviving.  Upon  the 
fact  of  his  death  being  communicated  to  the  Court  of 
Directors  of  the  East  India  Company,  they  by  a 
despatch  to  the  Government  of  India^  dated  the 
16th  of  April^  1856,  in  concurrence  with  the  opinion 
of  such  Government,  and  of  the  Government  of 
Madras^  declared  the  dignity  of  Rajah  of  Tanjore  to 
be  extinct ;  and  declared  the  Rajah  of  Tanjore  lapsed  to 
the  British  Government. 

In  consequence  of  the  lapse  of  the  Raj^  questions 
with  respect  to  the  maintenance  of  the   late  RajaKs 
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family,  and  other  matters,  came  before  the  Goverii-  1^59. 
meiit  of  Madras  for  their  decision  ;  and  on  the  10  th 
of  Juli/,  ISotJ,  the  Chief  Secretary  to  that  Govern- 
ment addressed  a  letter  from  their  political  depart- 
ment to  the  Government  of  Ijidia,  of  which  the 
following  is  an  extract :— ''  Par.  5.  On  the  demise  of 
the  Rajah  the  Government  directed  the  Eesident  to 
continue,  nntil  fnrther  orders,  the  payment  of  all 
customary  pensions,  allowances,  or  wages,  to  the 
family,  dependants,  or  servants  of  the  late  prince  ;  but 
that  the  recipients  were  clearly  to  understand  that 
these  disbursements  had  been  authorized  only  tempo- 
rarily and  until  the  decision  of  the  Honourable  Court 
upon  the  whole  question  was  received.  Par.  G.  The. 
investigation  of  the  numerous  claims  to  provision  of 
some  kind  that  will  be  advanced  by  the  parties  re- 
ferred to  in  the  preceding  paragraphs,  will  of  itself  be 
no  light  task.  There  are,  however,  several  other 
important  subjects  for  inquiry,  in  connection  with 
the  late  Rajah ^  besides  these  claims.  Par.  7.  First, 
there  are  some   very  valuable    Chuttnims,   of   Choiil- 

annual  re- 
There  are 
large  balances  outstanding  against  the  holders  of  these 
lands,  who,  aware  of  the  RajaKs  objections  to  seek 
the  aid  of  the  Company's  Courts  to  enforce  his  just 
rights,  have  wilfully  withheld  their  rents.  In  some 
cases  the  lands  have  been  misappropriated  or  fraudu- 
lently alienated,  and  there  are  numerous  idlers  and 
hangers-on  of  the  palace,  servants  who  hold  useless 
offices  in  these  institutions.  These  Choultry  establish-  " 
ments  should  be  remodelled  and  freed  from  all  abuses, 
and  the  property  belonging  to  them  devoted  for  the 
purposes  for  which  it  was  originally  granted.  Par.  8. 
VOL.  yii.  I  2 


y  valuable 
with    lands   yielding   an 
venue    of  about  a  lac  and  Es.   20,000. 


iries^   endowed 
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Socondly,  claims  on  the   part  of  Pagodas  to  payments 
of  allowances  have  to-  be    investigated,    and    some 
scheme  laid  down  in  respect  to  the  continuance  of  these 
endowments,  in  some  cases,  either  by  money  grants,  or 
by  assignment  of  landi^.     Par.  9.    Thirdly,  there  are 
some  valuable  villages  belonging  to  the  B,aj  in  differ- 
ent parts  of  the  Pro^'iuce,   some  retained  by  Sevajee 
when  the  country  was  assumed  by  the  British  G-overn- 
ment,  and  some   subsequently  acquired  by  purchase. 
These  should  be  examined,  aud  any  claims  to  or  liens 
upon  them  considered.     Par.  10.  Fourthly,  some  debts- 
due  by  the  late  Rajah  to  private  parties,  or  claims  on 
behalf  of  iiiembers   of  the  family,  still  remain  to  be 
settled.     Par.  11.  Fifthly,  arrangements  must  be  made 
for  the  abolition  of  the   RajaJi's   Courts,   and  for  the 
disposal  of  suits  already  on  the  file,  as  well  as  for  the 
establishment  of  a  Company's  Court  (probably  that  ol 
a  District  Moonsif)  in  the  fort  of  Tanjare,  which  will 
henceforth  be  under  the  jurisdiction  of  the  civil   and 
criminal  Courts  of  the  ^illah.     Par.  12.  Sixthly,  there 
are  in  the  palace  state  jewels  of  great  value,  a  valua- 
ble library  of  Oriental   works,  and  an  armoury,  which 
have  fallen  in  ta  Government  with  the  Raj.  Par.  13.  It 
appears  to  this  Governmenty  that  the   several  matters 
above  recited  cannot  be  duly  inquired  into  except  by 
an  Officer  specially  deputed  for  the  purpose.  The  pre- 
sent acting  Collector  has  been  but  lately  appointed  ; 
he  is  new  to  the  District,  ha&  had  no  experience  in  the 
intrigues  of  a  Mahratta  Court,  and  even  were  his  ac- 
quaintance with  them  greater,  the  onerous  duties  de- 
'  volving  on  him  as  Collector  and  Magistrate  of  one   of 
the  heaviest  Districts  under  this  Presidency,  would 
leave  him  no  leisure  for  such  a  task.     Par.  14.  Under 
these  considerations,   I  am   directed  to   suggest,   that 
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some  officer  should  be  specially  sent  as  Commissioner       1S59. 

to  Taujore^  should  be  placed  in  charge  of  the  Eesi-         The 

<lency,  and  be  directed  to  investigate  and  report  upon  ojfsTATE  m 

the  various   important  questions  above  enumerated.      Council 

IP  1  •     ^  ^^  India 

and  any  others  that  may  hereaiter  occur  to  this  Go-  v. 

vernment  as  demanding  inquiry  in  connection  with  '^boye^^ 
the  general  subject.  Par.  15.  If  this  be  approved,  the  Sahaba. 
^iJo vernment  propose  to  select  for  the  duty,  as  the 
officer  best  qualified  for  it,  Mr,  II.  Forbes^  at  present 
acting  as  third  member  of  the  Board  of  Revenue, 
who  has  for  several  years  been  Resident  at  Tcmjore^ 
as  well  as  Collector  and  Magistrate  of  the  district, 
and  who  possesses  an  intimate  acquaintance  with  the 
affairs  of  the  DurharP 

In  reply  to  this  letter,  the  Secretary  to  the  Go- 
vernment of  India  addressed  to  a  letter  to  the  Chief 
Secretary  to  the  Government  of  Madras,  dated  the 
8th  of  September.,  1856,  of  which  the  following  is  an 
extract : — "  Par.  3.  In  your  previous  letter,  dated  the 
IGth  of  July  last,  the  Government  of  Madras  have 
jsufficieutly  shown  that  the  subjects  which  call  for  in- 
vestigation and  settlement  are  so  numerous  and  im- 
portant, as  to  require  to  be  dealt  with  by  an  officer 
appointed  for  that  special  purpose.  The  selection  of 
Mr.  //.  Forbes,  late  the  Resident  at  Tanjore,  for  this 
duty,  is  a  very  proper  one,  and  is  accordingly  sanc- 
tioned by  his  Lordships  in  Council.  Par.  4.  Of  the  vari- 
ous questions  requiring  consideration,  those  connected 
with  the  Choidtrics,  and  lands  on  which  balances  of 
revenue  are  due,  the  claims  for  Pagodas.,  the  rights 
over  villages  retained  by. the  i^cy^/i  when  the  adminis- 
tration of  the  country  was  assumed  by  the  British 
Government,  and  the  abolition  of  the  RajahJs  Courts^ 
the  Governor-General  in  Council  leaves  for  disposal 
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by  the  Government  of  Madras.  Par.  5.  But  the  mode 
in  which  it  may  be  proposed  to  deal  with  the  Rajah's 
debts,  and  with  the  state  jewels,  libraiy,  and  arraouryj 
should  be  reported  to  the  Government  of  India  before 
any  measures  are  taken  ;  as  also  the  apportionment 
of  pensions  or  gratuities  to  the  family  and  dependants 
of  the  Rajahy 

Upon  the  receipt  of  the  above  letter  from  the  Go- 
vernment of  India,  the  Madras  Government,  on  the 
25th  of  September,  1856,  appointed  Mr.  Forbes  to 
be  Commissioner  for  the  purpose  of  the  matters 
in  question,  and  furnished  him  with  instructions  in 
regard  to  the  conduct  of  his  duties  as  such  Commis- 
sioner. The  material  portions  of  those  instructions 
were  as  foUowG  : — "  Par.  2.  Under  the  authority  now 
conveyed  from  the  Supreme  Government,  the  Eight 
Honourable  the  Governor  in  Council  proceeds  to  ap- 
point Mr.  Forbes  to  be  Commissioner  for  the  purpose 
of  inquiring  into  and  reporting  upon  the  various 
questions  demanding  settlement  in  connection  with 
the  extinction  of  the  Raj  of  Tanjorc.  Par.  3.  These  sub- 
jects may  be  divided  into  two  classes  :  namely,  those 
which  have  been  loft  for  the  disposal  of  this  Govern- 
ment, and  those  which  are  to  be  reported  to  the  Go- 
vernment of  India  before  any  measures  are  taken.  Par. 
4.  Under  the  first  head  fall — First.  The  Chuttrums  en- 
dowed by  the  Rajah  of  Tanjore  ;  the  arrangements  to 
be  made  for  their  future  administration,  and  for  plac- 
ing them  upon  an  improved  footing,  as  well  as  for  the 
recovery  of  the  rents  due  to  them,  and  of  lands  gra- 
dually alienated  from  them.  Second.  Allowances  to 
Pac/odas  by  assignment  of  the  late  Rajah,  or  his  ances- 
tors, their  nature,  whether  terminable  with  the  Raj, 
or  proper  to  be  continued  as  perpetual   endowments, 


ON  APPEAL  FROM  THE  EAST  INDH'.S. 


485 


and  in  the  latter  euse,  whetlier  by  grants  of  money  or 
of  land.  Third.  The  state  of  the  landed  property, 
villages,  or  detached  lands  retained  hy  Sevajee  on  the 
cession  of  the  Tanjore  country  in  1799,  or  subse- 
quently acquired  by  him  or  by  the  late  llajah^  the 
claims  to  or  liens  upon  them.  Fourth.  The  abolition 
of  the  Raja/i's  Courts,  and  provision  to  be  made  for 
the  dispensation  of  civil  and  criminal  justice  by 
Courts  of  the  Honourble  Company  of  some  of  the 
classes  obtaining  in  their  territory.  Par.  5.  On  all  these 
questions  it  will  be  for  the  Commissioner  to  report  to 
Government  after  due  inquiry,  and  the  Government 
will  then  pass  on  each  sucli  final  orders  as  may  appear 
to  be  called  for.  Par.  6.  The  subjects  reserved  for  the 
ultimate  decision  of  the  Supreme  Government  are — 
First.  The  debts  of  the  late  Rajah.  Second.  The 
State  property,  viz.  : — -jewels,  library,  armoury,  &c. 
Third.  Stipends,  pensions,  or  gratuities  to  the  family, 
servants,  and  dependants  of  the  late  Rajah.  Par.  7.  On 
these  matters  it  will  be  for  Mr.  Forbes  to  report  in 
detail,  and  to  supply  all  the  information  that  may  be 
necessary  to  assist  the  Government  of  India  in  their 
settlement.  Par.  8.  Lists  will  of  course  be  taken  of  all 
the  jewels  belonging  to  the  Baj^  and  passing  with  it  to 
the  Honourable  Company,  as  also  of  the  State  armour 
and  weapons,  and  catalogue  of  the  library.  Due 
means  will  be  adopted  for  the  safe  and  careful  custody 
of  these  valuables,  until  the  pleasure  of  the  Govern- 
ment of  India  be  known  regarding  tliem." 

Acting  under  this  authority  Mr.  Forbes  directed  the 
chief  officer  of  the  palace  to  prepare  statements  of  the 
lands  and  other  State  property  of  the  Raj\  and  on  his 
arrival  at  Tanjore^  as  the  statement  had  not  been  made 
out,  he  addressed  a  letter,  dated  the  17th  of    Ochhcr, 


Thk 

Secuictary 
OF  State  in 

CoU>X'IL 

OF  India 

V. 

K\MACUEE 

HOYK 

Sahaba. 


4S0  CASES    IS    THE    PRIVY    COU^•CIL 

YsjD.        1S5G,  to  that  officer,  iu  which  Avero  these  paragraphs: 

^\J^      "Par.    4.    AVhen,  on   the  15tli   instant,  I   comaiu- 

Sk:n»F.TAnY  ^i(3^t<.(j  to  you,  to  tlic  Durbar  generally,  and  the 
CotjNcii,  nephews  of  the  late  Rajah^  the  decision  at  which  the 
"^^  r.^^"^  GoYcrnmeut  had  arrived  with  reference  to  the  Tanjore 
Kamacuee  j^.^  j^^^j  ^Ijq  general  principles  on  which  I  was 
Sahaba.  instructed  to  act  in  resuming  the  Raj  and  making 
provisions  for  the  family  and  retainers,  I  informed  you 
that,  while  all  private  property  would  be  scrupu- 
lously respected,  the  public  property  of  the  State 
would  pass  to  the  British  Government :  that  property 
the  Government  have  ordered  me  to  place  in  safe  and 
careful  keeping.  Par.  5.  To  enable  me  to  do  this,  and 
also  to  place  it  in  ni}^  power  to  obtain  all  the  informa- 
tion I  require  about  the  State  property,  whether  in 
land,  jewels,  or  otherwise,  it  is  my  intention  to  assume 
possession,  in  the  name  of  the  British  Government,  of 
all  the  late  RaJaKs  villages  and  gardens,  including 
endowments  to  Choultries  and  Pagodas^  of  the  public 
property  now  in  the  fort  of  Tanjore^  and  of  all  the 
records  connected  with  the  Raj ;  but  while  it  is 
necessary  that  I  should  do  this,  I  have  to  assure  you, 
and  to  beg  that  you  will  assure  others,  that  a  careful 
investigation  will  be  made  into  all  claims  that  may  be 
advanced  by  institutions  or  individuals  to  any  part  of 
the  property,  and  that  all  to  which  a  claim  may  be 
substantiated  will  be  restored  to  its  proper  owner." 

On  the  ISth  of  October^  1865,  Mr.  Forbes  took 
possession  of  the  property  within  the  fort  of  Tan- 
lore  and  of  the  lauds  held  by  the  late  Rajah,  or  held 
l)v  those  who  held  them  under  Sunnuds  of  the 
Rajah. 

After  taking  possession  of  the  property  iu  the 
ynanncr  above  mentioned,  and  while  Mr.  Forbes  was 
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engaged  in  making  lists  and  catalogues  of  tlio  avtieles        i^'^^- 
tioustitutiiig    the   different    descriptions    of  the    pro-         Tuk 
perty,   and   selling  part  of  the  property,  a  Bill  was  ^f  state^j^ 
filed  by   the    Respondent  on  the   18th  of  Novemhcr^     Council 
1856,   on  the  equity   side   of  the  Supreme  Court  at  v. 

Madras,  against  the  East  India  Company.  The  "'^"^boye^^ 
Bill  stated,  that  Sevajee  at  the  time  of  his  death,  was  Sahaba. 
possessed  of  and  entitled  to,  as  of  his  own  right  and 
private  property,  and  distinct  from  the  property 
belonging  to  the  Raj  of  Tujijore,  large  estates,  both 
real  and  personal,  of  the  value  of  many  lacs  of 
rupees ;  that  on  the  death  of  Sevajee,  the  Respondent, 
as  his  eldest  widow,  according  to  Hindoo  law,  became 
entitled  to  inherit  and  possess  his  private  and  parti- 
cular estate,  real  and  personal,  and  to  administer  the 
same ;  and  that,  with  a  full  knowledge  of  the  Eespon- 
dent's  rights,  the  East  India  Company,  by  their 
officers,  servants,  and  agents  acting  by  their  orders, 
and  in  particular  by  the  Collector  and  subordinate 
officers  of  the  CoUectorate  of  Tanjore,  and  by  Mr, 
Forbes,  began  to  interfere  and  intermeddle  with  the 
private  estate  and  effects  of  Sevajee,  and  thereby, 
and  from  their  power  and  control  over  the  country^ 
prevented  the  Respondent  from  receiving  and  pos- 
sessing the  same,  and  had  refused  to  deliver  the 
same  to  the  Respondent,  and  that  the  officers  and 
servants  and  agents  of  the  East  India  Company 
had  possessed  themselves  of  the  whole  of  the  pri- 
vate and  particular  estate  and  effects,  real  and  per- 
sonal, of  Sevajee,  and  had  made,  or  were  making,  full 
and  particular  lists  and  inventories  thereof,  and  had 
sold  and  disposed  of  and  destroyed  a  considerable 
part  thereof,  and  had  received  the  proceeds  of  the 
sale  and  disposal  thereof,  and  retained  the  same  in 
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1S59.        tlioir  liantU,  and  tlireatcncd   and  intended,  unless    re- 
Tiir,        strained  by  tlie  injunction   of   the  Court,  to  sell  and 
dispose  of  the   remainder  thereof,  and  to    appropriate 

Council     the  proceeds  to  their  own  use ;  and  the  Bill  jjrayed 

V.  that  the  Eespoudent,  as  the  eldest  widow  of  Sevajee 

"^"^iJoYE^^    deceased,  and  the  first  married   among  his  surviving 

Sauaba.  widows,  might  be  declared  by  the  decree  of  the  Court 
entitled  to  inherit  and  possess,  as  his  heir  and  legal 
representative,  his  private  and  particular  estate  and 
effects,  real  and  personal,  left  by  him  at  the  time  of 
his  death,  subject  to  the  payment  and  satisfaction 
thereout  of  the  private  debts,  if  any,  of  Sevajee,  and 
to  any  legal  claims  and  demands  that  might  exist 
against  such  private  and  particular  estate  and  effects. 
That  the  East  India  Company  might  be  declared  to  be 
trustees  for  the  Respondent  for  and  in  respect  of  the 
private  and  particular  estate  and  effects,  real  and  per- 
sonal, left  by  Sevajee  at  the  time  of  his  death,  and 
possessed  by  them,  their  officers,  servants,  and  agents, 
as  in  the  Bill  mentioned,  or  which  without  their  wilful 
neglect  or  default  might  have  been  so  possessed.  That 
an  account  might  be  taken  of  the  private  and  parti- 
cular estate  and  effects,  real  and  personal,  of  Sevajee, 
possessed  by  the  East  India  Company,  their  officers, 
servants,  and  agents,  or  which  without  their  wilful 
neglect  or  default  might  have  been  so  possessed, 
and  of  the  value  thereof,  distinguishing  what  shall 
remain  in  specie  from  what  shall  have  been  sold  or 
otherwise  disposed  of.  That  the  East  India  Com- 
pany might  be  directed  forthwith  to  deliver  up  to 
the  Respondent  the  private  and  particular  estate  and 
effects  of  SV'rcr/ee  which  may  so  remain  in  specie, 
and  to  pay  to  the  Respondent  the  value  of  such  part 
thereof,  which    by  their    wilful    neglect    or    default 
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might  not  have  been  possessed  by  them,  their 
officers,  servants,  or  agents,  as  aforesaid,  or  which 
may  have  been  sold  or  otherwise  disposed  of  by 
them,  their  officers,  servants,  or  agents,  as  aforesaid. 
That  the  East  India  Company,  their  officers,  ser- 
vants, and  agents,  might  be  restrained  by  the  in- 
junction of  the  Court  from  further  interfering,  inter- 
meddling with,  selling,  or  disposing  of  the  private 
and  particular  estate  and  effects,  real  or  personal, 
left  by  Scuajee  at  the  time  of  his  death,  and  for  a 
receiver. 

The  Supreme  Court  at  Madras  granted  an  injunction 
restraining  Mr.  Forbes  from  proceeding  with  the  sale. 

The  answer  of  the  East  India  Company  stated 
that  Bajah  Sevajee  was  up  to  and  at  the  time  of 
bis  death.  Rajah  and  reigning  monarch  of  Tanjore, 
and  was  a  Sovereign  prince  entitled  to  and  in  the 
exercise  and  enjoyment  of  the  rights,  privileges, 
powers,  and  dignity  of  an  absolute  Sovereign  within 
the  limits  of  the  hereditary  fort  of  Tmijore,  and  of 
certain  other  Districts  and  lands  adjacent  thereto,  but 
subject  as  to  the  residue  of  the  country  appertaining 
to  the  Raj^  or  kingdom  of  Tanjore,  to  certain  engage- 
ments and  relations  between  himself  and  the  British 
Government.  And  the  answer  further  stated,  that  in 
entering  into  the  Treaties  before  mentioned,  and  in 
treating  the  sovereignty  and  territories  of  Tanjore  as 
lapsed  to  the  East  India  Company  for  the  purposes 
of  the  Government  of  India  in  trust  for  the  British 
Crown ;  in  appointing,  through  the  Government  of 
India,  Mr.  Forbes  as  Special  Commissioner,  and  in 
taking  possession  of  the  property  of  the  late  Rajah, 
they  acted  in  their  public  political  capacity,  and  in 
exercise  of  the  general  powers,  privileges,  and    au- 
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thorities  vested  in  them  by  the  various  Charters  and 
Acts  of  Parliament,  by  which  the  possession  and  go- 

ofState^tn  vernment  of  the  British  territories  in  India^  and  the 

Council      powers  of  making  peace  and  war,  and  entering  into 

V.          Treaties,  had  been  committed  to  them  in  trust  for  the 

^^Boi?^^  Crown  of  Great  Britain ;  and  that  all  the  acts  and 
Sahaba.  matters  set  forth  in  the  answer,  were  acts  and  matters 
of  State.  And  by  their  answer  the  East  India  Com- 
pany insisted,  that  the  question  as  to  their  right  to 
take  possession  of  the  estate  and  property  which 
Rajah  Sevajee  died  possessed  of  and  entitled  to 
as  Rajah  of  Tanjore,  or  of  any  and  what  parts  of 
the  estate  and  property,  was  a  question  of  State 
arising  from  the  character  of  the  Rajah  as  a  Sove- 
reign, and  the  political  relations  between  the  East 
India  Company,  acting  in  trust  for  Her  Majesty,  and 
the  State  of  Tanjore ;  and  they,  therefore,  submitted 
that  the  matters  set  forth  in  the  answer,  and  on 
which  they  rested  their  right  to  take  possession  of 
the  property  which  was  of  the  late  Rajah  of  Tanjore^ 
involv^ed  the  construction  of  Treaties  and  of  other 
acts  of  State,  and  were  matters  which  could  not  be  in- 
quired into  by  the  Court,  or  in  any  Municipal  Court 
of  justice  within  Her  Majesty's  dominions.  And  the 
answer  further  stated  that,  without  in  any  way  waiv- 
ing the  right  of  the  East  India  Company  to  retain  the 
whole  of  the  property  possessed  by  them  and  men- 
tioned in  the  schedules  thereto  annexed,  and  without 
in  any  way  admitting  the  jurisdiction  of  the  Court  to 
inquire  into  the  grounds  on  which  such  right  was 
vested ;  it  had  been  determined,  as  an  act  State  and 
government,  by  the  East  India  Company,  through 
their  Governor- General  of  India  in  Couucil  and  their 
Governor    of    Fort    St.    George  in  Council,  that  the 
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property  and  eifocts  specified  in  certain  schedules 
marked  G.  H.  0.  P.  and  Q.  should  be  dealt  with 
and  disposed  of  as  if  the  same  had  been  the  pro- 
perty of  Rajah  Sevajee  as  a  private  individual,  re- 
gard being  had  in  the  first  instance  to  the  just  debts 
of  and  claims  upon  Rajah  Sevajee,  ^hich  debts  the 
East  India  Company  were  desirous  should  be  paid 
from  the  estate,  they  being  willing  to  allow  the  whole 
of  such  estate  and  property  to  be  delivered  over, 
subject  to  the  debts  of  and  claims  upon  the  late  Rajah\ 
to  the  person  or  persons  who  would  have  been  the 
legal  representative  or  representatives  of  the  Rajah, 
had  he  been  a  private  individual,  upon-  such  person 
or  persons  giving  adequate  security,  to  the  satisfac- 
tion of  the  East  India  Company,  for  the  proper  ad- 
ministration of  the  property  in  payment  of  the  debts 
and  otherwise.  And  the  answer  further  stated,  that 
the  Government  had  resolved  to  appropriate  the  whole 
of  the  property  mentioned  in  certain  other  schedules 
thereto  marked  M.  and  N.,  and  all  property  similarly 
circumstanced  which  belonged  to  Bajah  Sevajee,  and 
Bot  to  third  persons  who  might  claim  the  same,  for 
the  payment  of  any  of  the  debts  due  by  the  deceased 
Rajah  which  might  appear  to  them  to  be  fair  and 
just,  and  after  such  payment  to  appropriate  the 
residue  of  such  property  towards  making  a  provision 
for  the  family  of  the  Rajah.  And  the  answer  sub- 
mitted, that,  in  any  point  of  view,  the  question 
whether  any  and  what  portions  of  the  property  left  by 
Rajah  Sevajee  were  his  private  property,  or  were  pro- 
perty of  the  State  of  To^rijore,  was  a  question  involv- 
ing the  construction  of  a  Treaty  and  relations  between 
the  States  and  the  general  political  powers  of  the  Go- 
vernment of  India  ;  and  was,  therefore,  a  question  not 
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cognizable  by  any  Municipal  Court  of  justice.  And 
the  answer  further  submitted,  that  the  Court  had 
no  jurisdiction  in  respect  of  the  matters  aforesaid, 
being  matters  concerning  the  revenues  under  the  ma- 
nagement of  the  Governor  and  Council.  The  answer 
admitted  the  state  of  Sevajee's  family,  at  the  time  of 
his  death,  as  stated  in  the  Bill,  but  without  admit- 
ting that  his  property  was  liable  to  be  administered 
as  that  of  a  private  individual ;  and  the  Defendants 
submitted  whether,  on  the  death  of  Sevajee,  all  his 
surviving  widows  did  not  become  his  joint  heiresses 
and  representatives,  and  would  not  have  inherited 
his  private  and  particular  estate,  if  any,  to  the  extent 
of  the  interest  of  a  Hindoo  widow  a(3Cording  to  Hin- 
doo law.  The  Defendants  set  forth  in  schedules  an- 
nexed to  their  answer  an  account  of  the  property,  es- 
tate and  effects  of  Sevajee,  including  the  property 
claimed  by  third  parties,  possessed  by  them,  or  by 
their  officers  or  agents  on  their  behalf,  and  of  the 
value  thereof,  so  far  as  they  were  able  to  form  any 
opinion  respecting  such  value  ;  but  without  admitting 
that  the  Eajah  left  any  property  that  could  be  called 
his  private  or  particular  property  ;  and  without  ad- 
mitting that  the  Eespondent  had  any  legal  claim  or 
right  in  respect  of  any  property  taken  possession  of 
by  the  East  India  Company  or  their  officers  or  agents, 
the  answer  stated  that  they  did  not  intend  to  treat 
the  property  of  Sevcijee  in  the  schedules,  marked 
G.  H.  0.  P.  and  Q.  respectively,  as  belonging  to 
them  for  their  own  use,  or  in  trust  as  aforesaid, 
or  otherwise,  or  as  forming  part  of  their  revenues, 
or  as  being  applicablo  to  the  purposes  aforesaid. 

Schedule  G.  of  the  answer,  contained  a  list  of  certain 
property,   described  as  real  property  acquired  since 
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1790,  which  from  its  nature  was  not  essentially  public  ^•'^•^^• 

or  State  property.     Schedule  H.    contained   a   list   of  The 

similiar  property  not  taken  possession  of  by   the  East  ofStai-e  ix 

India  Company.       Schedule   0.    contained   a   list   of  Council 

^      *'  .  .  .  or  India 

personal  property  described  as  acquired   since  1799,  v. 

and  which  from  its  nature  was  not  essentially  public  "^boye 
or  State  property.  Schedules  P.  and  Q.  contained  Sahaba. 
a  list  of  personal  property  of  the  same  nature,  not 
taken  possession  of  by  the  East  India  Company. 
Schedule  E.  contained  a  list  of  the  horses,  elephants, 
cattle,  carriages,  &c.,  of  the  late  Rajah  which  had 
been  sold. 

The  hearing  of  the  cause  took  place  on  the  29th 
and  30th  of  September^  and  the  1st  of  October^  1857^ 
when  evidence  not  material  to  state  was  gone  into 
on  both  sides.  The  cause  stood  over  until  the 
Iltli  of  December^  1857,  for  judgment,  on  which  day 
the  Court  decreed  and  declared  that  the  Eespon- 
dent,  as  the  eldest  widow  of  Sevcgce^  and  the  first 
married  among  his  surviving  widows,  was  entitled  to 
inherit  and  possess,  as  his  heir  and  legal  representa- 
tive, his  private  and  particular  estate  and  effects,  real 
and  personal,  left  by  him  at  the  time  of  his  death,  sub- 
ject to  the  payment  and  satisfaction  thereout  of  the 
private  debts,  if  any,  of  Sevajee,  and  to  any  legal 
claims  and  demands  that  might  exist  against  such 
private  and  particular  estate  and  effects,  and  that  the 
Defendants  were  trustees  for  the  Eespondent  for  and 
in  respect  of  the  private  and  particular  estate  and 
effects,  real  and  personal,  left  by  Sevajee  at  the  time 
of  his  death  and  i;?ssessed  by  tiiem,  their  officers 
servants,  and  a^^ents ;  and  the  [Court  ordered  that  it 
should  be  referred  to  the  Master  to  take  an  ac- 
count of  the  private  and  particular  estate  and  effects, 
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real  and  personal,  of  Sevajee,  possessed  by  the  Defen- 
dants. 

The  following  reasons  for  tliis  decree  were  trans- 
mitted by  the  Chief  Justice,   Sir    Christopher  Mawlin- 
gQ,i : — "The  Plaintiff  by  her  Bill  prays  that  she  may 
be  declared,  as  senior  or  first  married  widow  of  Seva- 
jee  the  late  Rajah  of   Tanjore,  who  died  without  mala 
issue     to  be  entitled    to  the    private   and  particular 
estate  and  effects  of  her  deceased  husband,   subject  to 
the  payment  of  his  debts,  &c.      She  also   prays  that 
the  Defendants  may  be  declared  to  be  trustees  for  her 
of  such  of  the  property  as  may  have  been  taken  pos- 
session  of   by  them  or    their    servants  ;  also  for  an 
account  and   a  Eeceiver.      The  Defendants  in  their 
answer  set  up   two  lines  of  defence ;  first,   that  the 
Plaintiff  has  no  case  on  the  merits ;  and,    secondly, 
that  the  Court  has  not  any  jurisdiction  to  try  the  suit. 
As  regards  the  first,  they  ^submit  that  the  late   Bajah 
Seva  jee  was  an  independent  and  absolute  Sovereign, 
and  as  such  was  not   possessed  of  any  private  estate 
as  distinguished  from  the  public  or  State  property  ; 
and  they  further  allege,   that,  according  to  Hindoo 
law  all  the  widows,  and  not  the  senior  widow  alone, 
are  entitled  to  succeed   to   the  estate  of  a  Mahratta 
man   dying   without    male   issue    either  natural    or 
adopted.     In  support  of  their  second  line  of  defence, 
namely,  that  the  Court  has  no  jurisdiction,  they  sub- 
mit that  they  took  and  detained  the   property  of  the 
late  Rajah  in  theii'  public  and  political   capacity  ;  that 
their  taking  of  the  property  was  an  act  of  State,    and 
that  the  question  of  what  portion  is  private  and  what 
public  property  involves  the  construction  of  a  Treaty, 
and  that  consequently  neither  this  nor  any  other  Mu- 
picipal  Court  in  Her  Majesty's   dominions  has  any 
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jurisdiction  to    entertain  the  question.     It  was   also        ^859. 
urged  that  the  Court  had  no  jurisdiction,  because  the         The 
suit    has   reference    '  to    a    matter    concerning    the   oFSxAXE^m 
revenue  under  the  management  of  the  Governor  and      Council 
Council.'     I  will  now  state  what  I   consider  to  have  v. 

been  established  on  the  one  side  and  on  the  other,  and   "^^boye^^ 
how  much  of  the    several   defences   relied  on  by  the      Sahaba. 
Defendants  have  been  made  out.     I  think  that  all  the 
material  facts  set  out  in  the  Plaintiff's  Bill  have  been 
clearly  proved.     I  am  of  opinion   also  that  the  Plain- 
tiff, according  to  Hindoo  law,  is,  as  the  senior  and 
first  married  widow  of  the  late  Rajah  Sevajee,  entitled 
to  her  late  husband's  private  and  particular  estate  and 
effects  ;  and  that  the  Defendants  have  wholly  failed  to 
prove  or  point  out  to  us  any   law  or   custom,  such  as 
is  alleged  in  their  answer,  under  which  all  the  widows 
succeed  to  their  deceased  husband's   estate  under   cir- 
cumstance such  as  have  been  established  in  this   suit. 
This  ground  of  defence,  it  may  be  observed,  goes   only 
to  the  qiianliim  and  not  to  the  root  of   the  Plaintiff's 
claim.     I  am  also  satisfied   on  the   evidence    that  the 
late  Rajah  Sevajee,  a  Hindoo  of  the  Soodra  .caste,  was 
not  a  member  of  an  undivided  family,  and  that  he 
was  possessed  of  private  and  self-acquired  property 
both  real  and  personal,  and  that  a  distinction  was  ob- 
served during   his   life    between  his  State  or  Crown 
jewels  and  those  which  he  either  purchased  himself  or 
caused  to  be  made  for  the  use  of  his  numerous  wives 
and  their  families.  An  inspection  of  the  schedules  at- 
tached to  the  answer,  as  well  as  the  answer  itself,  con- 
firms me  in  my  opinion  that  much    of  the  property 
detained  by   the  Defendants  is  of  such  a  nature   as 
cannot    allow    of    its  being    considered    State     pro- 
perty.    Take,  for  instance  schedule  R.,  the  contents 
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ih.)9.        Qf  ^y|j}(.}x  luive  beeu   sold  by  the  Defendants.     Can  it 
Tim         be  believed  that  all  the  carriages,  including  numerous 
OF  State  IN    V^^J   carriages  and    children's    carriages,  and    palan- 
CoTOciL      quins,  or    the  cows  and  horses,  ponies,  &c.,  were  State 
I'.  or  public  property,  or  ever  treated  as  such,    or  that 

goYE  all  the  contents  of  schedule  M.,  including  numerous 
Sahaba.  female  jewels  and  trinkets,  or,  that  all  the  female 
apparel,  clothes,  shawls,  silks,  laces,  &c,,  in  schednle 
0.,  are  State  property  ?  It  is  true  that,  as  regards 
some  of  these  schedules,  G.,  H.,  0.,  P.,  ftnd  Q.,  the 
Defendants^  in  their  very  cautiously  drawn  answer 
(and  which,  were  it  not  that  of  a  Corporation  whose 
personal  knowledge  in  most  instances  is  necessarily 
small,  might  be  considered  unsatisfactory),  admit  that 
the  property  in  the  last-named  schedule  '  is  not 
essentially  public,'  a  somewhat  ambiguous  phrase ; 
and  that  as  regaided  it  and  some  other  property,  both 
real  and  personal,  they  do  not  intend  treating  it  in 
the  same  way,  or  on  trust,  as  tlie  property  in  the  other 
schedules,  but  are  wdlling  to  give  it  up  as  if  it  had 
been  private  property.  I  will  only  observe  on  this, 
that  I  do  not  exactly  see,  unless  the  property  referred 
to  is  private,  how-  the  Defendants  can  justify  treating 
in  any  other  way  than  as  public  property,  really  pub- 
lic, and  which  as  such  has  come  to  their  hands  in 
trust.  But  the  learned  Counsel  for  the  Defendants 
contend  that  the  contents  of  the  schedules  and  the 
nature  of  the  property  are  immaterial,  as  no  distinc- 
tion, they  say,  can  be  allowed  between  the  public  and 
private  property  of  an  absolute  Sovereign,  as  he  can 
dispose  of  the  whole  of  it  as  he  may  think  fit ;  citing 
as  an  authority  for  this  principle  the  case  of  T/ie  Ad- 
vocate-Gemrcd  of  Bomba/j  V.  Amerchimd  {\  Kuapp's 
P.  C.  Cases,  329  n.),  and  The  Lord- Advocate  v.  Lord 
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Dunglas  (9  CL  k  Fin.  211).  This  last  case  was 
referred  to  for  the  followiog  dictwn  of  Lord 
BroiighantS,    namely, 


half-century   that   any 


*  It  is  only  within  the  last 
private  property  has  been 
acknowledged  to  exist  in  the  Crown  at  all ;  prior 
to  that,  all  lands  descending  on  the  Crown,  even 
from  ancestors  or  collateral  relatives,  were  held  jure 
coronce.  All  the  propert}'-  of  the  Crown  is  held  for 
public  purposes,  and  is  Crown  property,  except  that 
which  the  individual  Sovereign  has  retained  a  right  to 
deal  with  in  his  private  and  personal  capacity.'  This 
dictum  appears  to  be  confined  to  landed  property,  and, 
whether  strictly  correct  as  regards  all  landed  property, 
is,  I  think,  with  every  respect  to  the  noble  and  learned 
Lord,  faii'ly  open  to  doubt ;  for,  though  it  is  true  that 
according  to  the  Common  law  of  England  the  King, 
being  a  Corporation,  purchases  of  real  property  made 
by  him  after  the  assumption  of  the  Crown  vest  in  him 
in  his  Sovereign  capacity,  and  descends  to  his  succes- 
sors, *  still  purchases  made  before  the  accession  to 
the  Crown,  or  descent  from  collateral  ancestors  after 
the  accession  of  the  Crovni,  vests  in  a  natural  capa- 
city' (see  Co.  Litt.  15  b,  note  4),  showing  that  even 
in  England  the  Monarch,  could  take  real  as  well  as 
personal  property  in  Iiis  own  right.  As  was,  however, 
observed  by  the  Bench  during  the  argument,  the  Sta- 
tutes of  1  Anne,  c.  7,  and  39th  &  40th  Geo.  III.,  c.  88, 
regulate  questions  regarding  the  private  property  of 
the  British  Sovereign  ;  and  it  is  not  by  the  English  Sta- 
tute, or  Common  law,  that  the  questions  in  this  suit 
are  to  be  decided,  but  by  the  Hindoo  law.  And 
even  the  statement  in  the  case  referred  to,  1  'Knw^^ft 
P.  C.  CaseSj  329,  namely,  that  there  was  no  dis- 
tinction between  the  public  and  private  property  of 
VOL.  yii.  K  2 
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1859.       ^Yi   absolute   Sovereign,    must,   I   think,   bo  taken  iti 
The        connection   with    the   facts   of    that    case,    and    th© 
^-  point   then   under   the    consideration    of    the    Court. 
Cor>ciL     j^i  t^^^rj^  case,  as  well  as  in  Elphincio'ac  v.  Bedreechund 
V.    '      (1  Knapp's  P.  C  Cases,  316),  tlie  question  arose  out 
BoYE^^    of  the   seizure   of  an  enemy's  property ;   and  it   was 
Sahaba.     -j^f^i^i  ti^r^t  Q^.  tiie  seizure  of  the  property   of  a  hostile 
Sovereign,  si  non  flagrante  sed  non  dum  cessante  helh^ 
no  distinction  could  be  allowed  between  his  public  and 
private   property.     Here   there  is  no   question  as  to 
the  seizure  of  an  enemy's  property,  or  as  to  peace  or 
war,    but  whether  the   late   Eajcih  Sevajee  possessed 
any  private  property,  and  if  so,  whether  the  detention 
of  such  property,  now  belonging  to  an  inhabitant  of  a 
territory  peaceably  becmne  part  of  the  British  territo- 
ries in  India^  can  be  justified,  and  on  the  grounds  set 
up  by  the  Defendants.     But  admitting  that  in  the  case 
of  an  absolute   Sovereign,   such  as  was  contemplated 
in  the  above  case,  no  distinction  can  be  made  between 
his    public    and   private    property    (and    few   such,  I 
think,  can  be  found  in  the  present  age),  can  I  assume, 
on  the  facts  before  us^  that  the  late  Rajah  was  such 
an  absoiuie  Sovereign  as  that  he  could  have  disposed 
of  his  fort  or  other  public  buildings  or  State  jewels  as 
-he  did  of  his  other  property,  both  real  and  personal  ? 
There  was  no  proof  before  us  of  his  ever  having  dis- 
posed of  any  of  the  State  property ;  and  as  to  his 
being  an  absolute  Sovereign,  what  evidence  had  the 
Court  before  it  of  that  fact  ?     The  evidence,  as  far  as 
it  went,  tends,  I  think,  to  show  that  his  Sovereignty 
was  little  more  than  nominal ;  that  he  exercised  no 
Sovereign  powers  over  the  Kingdom  of  Tcmjore ;  that 
he  resided  within  the  circumscribed  limits  of  the  fort 
of  Taii^oTG  (where  a  resident  and  officer  of  the  East 
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India  Company  was  always  present),  enjoying  little 
more  ttiari.  to  use  the  expression  of  the  Directors  of  the 
East  India  Company,  '  a  titular  Sovereignty,'  and  cer- 
tainly not  more  than,  to  adopt  the  ^7  ords  of  the  Defen- 
•dants'  answer,  '  the  ontward  state  and  dignity  of  the 
reigniniT;  monarch.'  To  what  even  that  amonnted  was 
not  very  clearly  shown.  We  had  evidence,  however,  that 
the  late  Rajah  never  did  any  of  the  acts  that  mark 
Sovereign  power ;  for  instance,  he  did  not  send  or  re- 
ceive Ambassadors,  er  keep  up  political  relations  with 
any  foreign  States  ;  ho  did  not  coin  money  ;  he  did 
not  collect  or  in  any  way  manage  the  revenues  of  the 
Kingdom  of  Taajore ;  but  it  was  shown  that  he 
received  an  s-iinuat  stipend  from  the  Eist  India  Com- 
pany, some  of  his  receipts  for  which  wore  put  in,  for 
what  purpo.-je  I  hardly  kno^y,  unless,  perhaps,  for  tho 
lust  fcAV  words,  by  which  the  receipt  of  a  certain  sum 
on  account  of  the  East  India  Company  was  acknow- 
ledged '  as  part  of  my  lac  of  star  pagodas  and  one 
fifth  part  of  the  net  revenue  of  my  country  for  the 
year  ;'  not    of   any   kingdom,    be    it    ob.served. 

Upon  the  whole  of  the  evidence  before  us  I  am  satis- 
fied that  the  late  Rajah  Sevajcc  was  not  the  .absolute 
Sovereign  suggested  by  the  Defendants,  and  that  he 
had  private  property,  both  real  and  personal,  as  I 
have  above  stated.  I  am  further  strengthened  in  this 
last  conclusion  by  the  fact  that,  according  to  Hindoo 
law  and  custom,  a  Hindoo  Sovereign  may  have  private 
property.  See  Strange' s  '*  Hindu  Law."  vol.  i.  p.  209, 
where,  after  stating  that  a  .  kingdom  is  not  di- 
visible, it  is  added,  that  *  the  effects  and  private 
estate  of  a  Sovereign,  like  those  of  an  ordinarv 
individual  (L:indoo),  are  in  common,  and  distri- 
butable amongst    his    sous.'     And    2nd    vol.,    App. 
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S29,  is  to  the  samo  effect.  See  also  2  Colehi-ooke' a 
Hindu  Law,  c.  4,  s.  1,  et  seq.  My  judgment  on  the 
above  part  of  the  case  has  been  formed  without  any 
reference  to  the  Treaty  of  1799,  put  in  evidence  by  the 
Defendants,  possibly  for  the  purposo  of  supporting 
one  of  the  points  raised  by  them,  namely,  that  the 
Court  could  not  take  cognizance  of  the  suit,  because 
it  involved  the  construction  of  a  Treaty.  Upon  this 
point  I  would  here  remark,  as  well  as  upon  some 
others  equally  beyond  dispute,  but  which  were  much 
dwelt  on  by  the  learned  Counsel  for  the  Defendants, 
that  the  Court  has  never  entertained  any  doubt  re- 
specting them,  though  not  able  to  see  their  applica- 
bility to  the  facts  of  the  present  case.  I  refer  to  such 
points  as  that  the  construction  of  Treaties,  or  the 
public  acts  of  State  between  Sovereign  powers,  or 
acts  relating  to  peace  or  war,  could  not  be  tried  by 
any  Municipal  Courts.  As  little  matter  of  doubt  is  it 
that  the  East  India  Company,  though  subjects,  have 
certain  Sovereign  powers  delegated  to  them,  such  as 
those  of  making  peace  and  war,  and  of  making  Trea- 
ties with  certain  of  the  native  powers  in  Asia,  and 
that  concerning  such  acts  as  can  be  included  under 
the  above  heads  neither  this  nor  any  other  municipal 
Court  has  any  juinsdiction  to  inquire.  But  in  the  way 
in  which  the  Plaintiff  shapes  her  case  before  the 
Court,  I  think,  that  these  points  do  not  fairly  arise. 
The  Plaintiff  sues  as  a  private  individual,  and  as  the 
subject  of  a  country  forming  part  of  the  British  terri-. 
tories  in  India.  Of  the  annexion  of  the  Raj^ 
of  the  Defendants  taking  possession  of  its  revenues, 
or  of  the  State  property  of  the  kingdom,  whether 
consiuting  of  lands,  forts,  jewels,  or  munitions  of 
war   she  makes  no  complaint.  She  sues  only   for  what 
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she  alleges  to  bo  her  property   according  to  the   Hin-        ^^59. 
doo  law,  namely,  the  private  estate  and   efltccts  of   her         Thk 

deceased  husband,  Uajah  Sevajee,  the  whole  of  which,  of  sxATtc"^ 
she  alleges,  the  Defendants  detain  from  her  without  any      Council 

OF  India. 

justification.      Let   us  proceed  now  to  the  Deieiiaants  v. 

second  line  of  defence,  namely,  that  to  the  jurisdiction  'coyk^^ 
of  the  Court.  They  say,  assuming  that  there  vras  Sahaba. 
private  property,  its  seizure  and  detention  canuot  ba 
inquired  into  by  this  Court :  first,  because  its  seizure 
was  an  act  of  State ;  and,  secondly,  because  the  pro- 
perty seized,  or  a  portion  of  it  at  least,  is  reveuue. 
First,  then,  as  to  the  seizure  being  '  an  act  of  State  ^ 
(though  many  of  my  arguments  will  bear  on  both 
lines  of  defence).  What  is  an  act  of  State?  It  is 
not  every  act  by  a  Government,  or  by  those  'represent- 
ing the  Sovereign  in  a  foreign  country,  which  will  be 
exempted  from  the  jurisdiction  of  the  Municipal 
Courts.  (See  Cameron  v.  iH/zfe,  3  Knapp's  P.  C.  Cases,, 
332.)  But  assuming  an  act  of  State  to  be  an  act  of 
the  Sovereign  power,  in  relation  to  peace  or  war,  or 
an  act  done  by  it  as  being  absolutely  necessary  for  the 
public  safety,  or  ne  quid  detrimeati  res  publico,  capiat 
(and  under  this  head  a  benefit  or  increase  to  the 
revenue  can  hardly  be  included),  or  acts  of  a  similar 
description,  have  the  Defendants  brought  the  acts  of 
seizure  and  detention  of  the  Plaintiff's  property  within 
the  principle  of  the  protection  they  set  up  ?  And  fur- 
ther, wasj  in  fact,  the  seizure  of  the  private  property 
an  act  ordered  by  any  Government  at  all  ?  Now  what 
are  the  facts  proved  which  bear  on  this  portion  of  tho 
case?  After  the  death  of  the  late  Eaoah  Sevajee^ 
which  took  place  in  October^  1855,  it  was  determined 
by  the  East  India  Directors  that  the  Eaj  oi  Tanjore 
bad  lapsed  to  the   East   India  Company  for  vant   of 
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1859,  male  lieirs  to  RajahScvajee.  Though  this  lapse  was  not 

Tub  imraediatelj  publicly  announced,  the   East  India  Com- 

op^ST^ixK^tN  P^^y  must,  I  think,  be  considered  to  have  become  the 

CoLwciL  Soveivi2;a  power   throu<?hout  the    kin^rdoni  of    Taniore 

OF  India        ,  ^    }  ,  .  °    _,  ^    °  •.    , 

V.  from  the  death  of  Ra)ah  Scvajee.   Isq  yery   perceptible 

^BoYE^^  change  in  the  government  of  the  country  at  large 
e^HABA.  would  be  made,  as  the  territories  of  Tanjore  had  long 
been  under  the  management  and  control  of  the  East 
India  Company.  Such  then  being  the  state  of  things, 
it  is  only  after  a  correspondence  betv%"een  the  East 
India  Directors  and  the  Government  of  India  and  of 
Madras^  that  in  iSeft€)Jibc7\  1858,  Mr.  Forbes  is 
appointed,  under  the  direction  of  the  Government  of 
India,  for  the  purpose  of  inquiring  into  and  reporting 
upon  the  various  questions  demanding  settlement  in 
connection  with  the  extinction  of  the  Raj  of  Tanjoi^e. 
In  the  letter  of  the  Government  of  India,  of  the  Stii 
of  September^  1856,  auth'U'iting  the  appointment  of 
an  officer  on  this  special  duty,  I  find  the  following 
passage ; — '  But  the  mode  in  which  it  may  be  proposed 
to  deal  with  the  Ro-jaWs  debts,  and  with  the  State 
Jewels,  library,  and  armoury,  should  be  reported  to 
the  Government  of  India  before  any  measures  are 
taken.'  It  might  be  contended  from  the  coucluding 
words  of  the  above  extracts  that  no  authority  was 
given  or  intended  to  be  given  for  the  taking  pcssessioa 
of  even  the  State  jewels,  o:c.,  till  some  further  report 
had  been  made  to  the  Government  of  India.  Such, 
however,  does  not  appear  to  have  been  the  construc- 
tion put  upon  it  by  the  Government  of  Madras,  who, 
on  the  receipt  of  the  above  letter,  instructed  Mr. 
Forbes^  in  a  letter  of  the  25th  of  September,  1850,  '  to 
take  lists  of  the  jewels  belonging  to  the  Raj,  and 
passing  with  it  to  the   Honourable   Company,  as  also 
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of  the  State   armoury 'and  "vreapons/     Neither  of  iho        ^^^9* 
above   letters   appear    to   contemplatej     much   less   to         The 
authorize,     the    seizure   or    detention   of    other   than   of  State  in 
State  property,  or,  in  other  'w^ords,  of  the  property  of     Council 
the  Raj\  past^ing  with  it  to  the  East  India  Company.  v. 

It  was  proved,  however,  I  may  here  remark,  that  pre-  ijote 
vious  to  this  authority  being  given,  the  rents  and  pro-  Sahaba. 
fits  of  the  villages  and  lands  bought  by  Sevajee  had 
been  received  by  Mr.  Forbes  since  tlio  Rajahh  death. 
The  evidence  of  Ramachundra  B.otv^  uncontradicted, 
is,  that  Mr.  Forbes  had  been  receiving  the  rents  and 
profits  of  those  villages  since  Sivajee^s  death.  Tho 
sale  also  of  the  contents  of  schedule  K.  had  taken 
place  early  in  1856.  On  the  ISth  of  October,  1856, 
it  is  that  Mr.  Forbes,  having  received  his  new  autho- 
rity, which  is  relied  on  for  making  this  seizure  an  act 
of  State,  took  possession  of  the  property  in  the  fort 
of  Tanjore.  It  appears  to  have  been  an  indiscriminate 
seizure,  both  of  public  and  private  property ;  the 
orders  of  the  two  Governments,  as  I  have  above 
pointed  out,  having  been  expressly  confined  to  the  State 
property.  Assuming  then  that  the  taking  possession 
of  the  public  and  State  property  can  be  considered 
an  act  of  State,  as  ordered  by  the  Government  of 
India,  and  as  being  a  necessary  consequence,  perhaps, 
of  the  assumption  of  the  Raj,  how  can  the  seizure 
and  detention  of  private  property  (and  especially  of 
Buch  portion  as  consists  of  rents  and  the  produce  of 
sales  made  previous  to  October,  1S56)  come  under 
the  same  protection  ?  The  seizure  of  the  private  pro- 
perty can,  I  think,  be  held  to  be  brought  within  the 
protection  of  the  act  of  State  plea  only  on  proof 
either  that  the  property  was  bojid  fide  believed  at  the 
time  to  be  all  public,  or  that  its  seizure  was  rendered 
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1859.  unavoidable  from  the  impossibility  of  distinguishing 
the  one  from  the  oth€r,  or  because  the  public  could 
not  possibly  have  been  taken  possession  of  without 
also  seizing  the  private.  This  last  ground,  it  should 
be  observed,  affords  no  excuse  for  the  detention.  But 
Kamachee    y.Q  |ja^(j  QQ^  ^riy  evidcncc  of  such  a  state  of  circum- 

BOYE  '' 

Sahaba.  etanccs  existing  as  I  have  above  suggested  ;  no  State 
property  was  shown  to  have  been  in  danger,  nor  was 
there  any  evidence  that  there  existed  any  difiiculty  in 
separating  the  one  from  the  other,  which  ordinary 
care  and  patience,  even  after  the  seizure,  might  not 
have  overcome.  I  say  even  after  the  seizure,  for  it 
should  be  borne  in  mind  that  the  gravamen  of  the 
Plaintiff's  complaint  before  the  Court  is  the  detention 
of  her  private  property ;  not  the  seizure,  which  of 
course  would  have  been  the  subject-matter  of  an 
action  of  trespass  on  the  plea  side  of  the  Court ;  nor 
had  we  any  proof  that  there  was  any  bond  fide  belief 
that  all  was  public  property.  On  the  contrary,  Mr. 
Forbes^  in  his  letter  of  the  17th  of  October,  1856, 
written  the  day  before  the  seizure,  shows  that  he 
knew  there  was  private  property  amongst  that  about 
to  be  seized,  for  he  expressly  states  that  all  property 
to  which  a  claim  shall  be  established  shall  be  restored 
to  its  owner.  It  appears  then  from  the  above,  that 
an  order  having  been  issued  to  take  pc^ssession  of 
public  property,  private  property  was  taken,  and  is 
now  detained  under  the  circumstances  above  set  out. 
I  am  of  opinion  that  such  detention  cannot  be  con- 
sidered an  act  of  State,  nor  can  I  consider  that  the 
subsequent  adoption  by  the  Defendants  can  make 
that  an  act  of  State  which  originally  was  not  so.  The 
remaining  ground  relied  on  by  the  Defendants  to  bar 
the    jurisdiction    of  the    Court    is,  that  the  seizure 
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related  to  a  matter  of  revenue,  from  inquiry  into 
which  the  Court  is  expressly  precluded  by  the  23rd 
clause  of  the  Charter  establishing  the  Court.  In 
support  of  this  point  the  learned  Counsel  cited  the 
Statute,  16th  &  17th  Vict.,  c.  95,  sec.  27,  by  which  it 
is  enacted  '  that  all  real  and  personal  estate  within  the 
said  territories,  escheating  or  lapsing  for  want  of  an 
heir  or  successor,  and  all  property  within  the  said  ter- 
ritories devolving  as  bona  v%cantia  for  want  of  a  right- 
ful owner,  shall  (as  part  of  the  revenues  of  India)  be- 
long to  the  East  India  Company,  in  trust  for  Her 
Majesty  for  the  service  of  the  Government  of  India.'' 
Looking  to  the  words  used  in  ihe  Charter,  and  the  in- 
convenience intended  to  be  guarded  against,  I  am  in- 
clined to  think  that  a  very  fair  doubt  may  be  enter- 
tained as  to  whether  an  escheat ^  or  lapse  under  the 
above  Statute,  comes  within  the  words  of  the  Charter 
as  '■  revenue  under  the  management  of  the  Governor 
(of  Fort  St.  George)  and  Council,  or  as  revenue  col- 
lected under  Regulations  made  by  him.'  I  think 
also  that  the  same  reasons  do  not  exist  for  preventing 
the  subjects  of  the  Queen  from  resorting  to  Her 
Courts  in  the  case  of  such  escheats  as  in  cases  relat- 
ing to  the  collection  of  the  ordinary  revenue,  made  as 
it  is  to  a  great  extent  in  small  sums,  and  under  regu- 
lations and  usages  which  it  might  be  exceedingly  in- 
convenient to  submit  to  the  consideration  of  the 
Q,ueen's  Court.  I  think,  however,  that  this  line 
of  defence,  namely,  that  the  property  seized  was 
revenue,  may  be  disposed  of  on  the  same  grounds  as 
I  have  considered  a  sufficient  answer  to  the  defence 
that  the  seizure  was  an  act  of  State ;  for  supposing 
that  the  seizure  of  the  public  property,  which  had 
lapsed  to  the  East  India  Company  under  the  Statute, 
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to  have  been  an  act  done  in  the  collection  of  the  reve- 
nue  within  the  meaning  of  the  Charter,  can  we  extend 
the  same  protection  over  the  wilful  seizure  and  deten- 
tion of  private  property  ;  an  act  not  ordered  either  by 
Government,  or  justified  by  any  Eegulation,  or  neces- 
sitated by  any  difficulty  or  unavoidable  necessity,  as  1 
have  above  already  shown  ?  I  think  we  should  not  be 
justified  in  doing  so,  being  of  opinion  that  the  pro- 
perty was  seized  and  has  since  been  detained  with  the 
knowledge  that  some  of  it  was  private  property.  This 
fact,  I  think,  distinguishes  this  case  from  Spooner  v. 
Juddow  (4  Moore's  Ind.  App.  Cases,  353),  which  was 
relied  on  in  support  of  the  revenue  defence  as  well  as 
of  that  of  the  act  of  State.  In  that  case  a  slip  had 
been  made ;  and  there  can  be  little  doubt,  after 
reading  the  facts  of  that  case,  but  that  the  Defendant 
bond  fide  believed  that  he  might  make  the  distress  for 
the  whole  arrears  of  quit-rent  due  from  the  premises, 
without  regard  to  the  question  of  whose  name  was 
mentioned  in  the  warrant.  I  fully  subscribe  to  the 
authority  of  that  case,  as  well  as  to  the  large  class  of 
cases  establishing  the  rule,  that  parties  hond  fide  be- 
lieving they  are  acting  in  pursuance  of  a  Statute  and 
according  to  law,  are  entitled  to  the  special  protection 
which  the  Legislature  may  have  afforded  them,  though 
they  have  been  guilty  of  an  illegal  act.  But  I  do  not 
think  the  principles  there  laid  down  applicable  to  the 
present  case,  which  is  distinguishable  not  only  on 
account  of  the  want  of  bona  fides^  but  also  on  the 
ground  that  it  is  not  an  action  of  trespass  for  the 
seizure,  but  a  suit  for  the  detention  of  the  property 
of  the  Plaintiff.  I  must  here  observe  that  though  I 
am  now  delivering  the  judgment  of  the  Court,  Mr. 
Justice  Davidson^  who,  owing  to  his  absence,  has   not 
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had  au}^  opportunity  of  reading  this  j-udgment,  and 
consequently  is  not  answerable  for  the  reasons  or  ob- 
servations contained  in  it,  fully  concurs  with  me  in 
the  facts  of  the  case  and  in  the  conclusion  at  which  I 
have  arrived,  namely,  that  the  Plaintiff  is  entitled  to 
a  decree,  on  the  ground  that,  as  to  part  at  least  of 
what  they  have  done,  the  defence  set  up  by  the  De- 
fendants cannot  avail  them,  because  they  are  unneces- 
sarily and  wilfully  detaining  private  property  of  the 
late  Rajah  Sevajee,  with  full  knowledge  that  it  is  such 
private  property,  and  that  they  have  not  any  title  to 
it  whatever.  The  Defendants  having  then  failed  to 
establish  any  of  their  grounds  of  defence,  it  remains 
for  me  only  to  declare  the  Plaintiff  entitled  to  the  de- 
cree of  the  Coiu't  as  prayed : — First,  that  as  senior,  or 
first  married  w4dow,  she  is  entitled  to  the  private  and 
particular  estate  and  effects  of  her  deceased  husband, 
the  late  Rajah  Sevajee.  Second,  that  the  Defendants 
may  be  declared  trustees  for  her  for  so  much  of  such 
property  as  they  have  possessed  themselves  of.  Third, 
for  an  account  of  all  property.  The  other  points  (in- 
cluding costs)  reserved  until  after  the  Master's  report, 
and  for  further  directions." 

The  present  appeal  was  from  the  above  decree,  and 
was  prosecuted  by  the  Secretary  of  State  in  Council  of 
Lidia,  who  came  in  the  place  of  the  East  India 
Company  (a.) 

Sir  Hti^h  Cairns,  Q.  C,  Mr.  Forsyth,  Q.  C,  and 
Mr.    W.  H.  Melvill,  for  the  Secretary  of  Stat« 
in  Council  for  the  affairs  in  India. 
The  substantial  question  is,  whether  the  taking  pos- 

(«)  See  Statute,  21st  &  22nd  Vict.,  c.  106,  fortlie  better  Govern- 
ment of  India  ;  section  3  declares  that  the  Secretary  of  State  is  to 
have  the  powers  formerly  exercised  bv  the  East  India  Company. 
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session  of  the  deceased  Rajah's  property  by  the  East 
India  Company,  in  rirtue  of  Treaties  authorizing 
the  annexation  of  the  Raj  of  Tanjore,  was  not  such  an 
act  of  State  and  Sovereign  authority  as  cannot  be 
questioned  or  inquired  into  by  a  Municipal  Court  with- 
^^B^*^E^^  in  the  territories  of  the  East  India  Company.  Three 
questions  are  involved  in  this  consideration  :  First, 
whether  by  the  Charters  and  Statutes  creating  and 
defining  the  jurisdiction  of  the  Supreme  Court  at 
Madras^  the  East  India  Company,  as  the  governing 
power  in  India,  is  amenable  to  that  jurisdiction  for 
acts  done  by  them  in  their  governing  and  Sove- 
reign character ;  secondly,  whether  the  acts  com- 
plained of  are  not  acts  of  State  and  Government 
and  of  such  a  nature,  that  the  Crovernment  who 
have  done  the  acts,  cannot  be  made  amenable  to  any 
Municipal  Court  whatever ;  and  thirdly,  whether, 
having  regard  to  the  fact  that  the  seizure  involved 
the  question  of  a  Sovereignty,  namely,  the  Raj  of 
Tanjore,  there  was  any  foundation  for  the  distinc- 
tion taken  by  the  Court  below  between  the  public 
and  private  property  of  the  late  Sovereign  the 
Rajah. 

Upon  the  first  point.  The  Supreme  Court  of 
Madras  was  created  by  the  Charter  of  1800.  The 
21st  section  of  that  Charter  defines  the  jurisdic- 
tion of  the  Court,  the  powers  of  which  are  ex- 
tended by  Statute,  4th  Geo.  lY.,  c.  71,  s.  17.  The 
23rd  section  expressly  provides  that  it  shall  not  be  com- 
petent for  the  Court  to  entertain  or  exercise  jurisdic- 
tion in  any  suit  or  action  against  the  Governor- General 
or  the  Governor  of  Madras  for  or  on  account  of  any 
order,  or  other  act,  matter,  or  thing  done  in  their 
public   capacity,    or   acting   as   Governor- General    or 
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Governor    and    Council.       The?    oOth    section    directs        ^^''^■ 
and   points   out   the  morle  of  suing   clie  East   India        The 
Company  when  it  is  capable  of  being  sued  in   the  ofStIte^in 
Supreme  Court.     The   Calcutta  Charter  of  1774,  and     Council 
the  Statutes,  13th  Geo.  III.,  c.  63,  sec.   13  &   14,  and  v. 

21st  Geo.  III.,'c.  70,  sec.  2,  are  in  pari  materia  '>yith  ^""bot?^ 
the  Madras  Charter.  The  quarrel  between  Sir  Sahaba. 
Elijah  Impey  and  V/arren  Hastinys  respecting  the 
jurisdiction  of  the  Supreme  Court  of  Calcutta,  led  to 
the  passing  of  the  latter  Statute  (vol.  4  Mills^ 
Hist,  of  Brit.  India,  by  Wilson,  Book  Y.  ch.  6),  which 
excludes  that  Court  from  taking  cognizance  of 
the  acts  of  the  Governor  in  Council.  It  is  neces- 
sary, therefore,  to  consider  the  position  of  the  East 
India  Company  at  the  rime  the  Supreme  Court  at 
Madras  was  created  by  the  Charter  of  1800.  Under 
the  Statute,  9th  &  10th  Will  III.,  c.  44,  and  the  Char- 
ter of  incorporation  of  Will  III.  of  1693,  and  Sta- 
tute, 33rd  Geo.  III.,  ch.  52,  sec.  1  &  74,  the  East 
India  Company  had  a  twofold  character :  first,  they 
were  a  trading  Company ;  and  secondly,  they  had 
Sovereign  authority,  vrith  the  power  of  making 
peace  and  war.  The  Statute,  ord  &  4th  Viill.  IV., 
c.  85,  took  away  the  trading  monopoly,  but  the 
Sovereign  rights  were  left  to  the  East  iuaia  Com- 
pany in  trust  for  the  British  Government. — [  Lord 
Kinysdoivn :  P'^es  your  argument  go  ic  tliis  ex.tf^nt, 
that  the  East  India  Ccin^nny  couid  not  be  cv.cf^l  at  all 
in  the  Indian  Courts  ?~] — No,  they  we:i  e  liable  to  be 
sued  in  the  Courix:  in  India^  as  here,  for  acts  done 
in  their  trading  capacity.  Tliey  could  be  sued 
upon  a  contract.  The  Bank  cf  Bengal  v.  The  United 
Cojnpar.y   (a).     In    Gibson   v.    The  Bast  India  Cvrn-  . 

(«)  BigneU's  Eeps.  127.  S.  C.  2  Knapp's  P.  C.  Cases,   245. 


010 


CASKS    IN    THE    PRIVY    COUNCIL 


1859. 

The 
Skcretahy 
OF  State  in 

CoUNCII. 

OF  India. 

V. 

KAitAcnEE 

Bote 

Sahaba. 


pan?/  (a),  the  Chief  Justice  Tindal  defines  the 
character  of  the  East  India  Company  and  their 
liability  to  be  sued  for  acts  done  in  their  trading 
capacity.  He  says,  "It  is  manifest  that  the  East 
India  Company  have  been  invested  ivith  powers  and 
privileges  of  a  twofold  nature,  perfectly  distinct 
from  each  other ;  namely,  powers  to  carry  on  trade 
as  merchants,  and  (subject  only  to  the  prerogative 
of  the  Crown,  to  be  exercised  by  the  Board  of  Com- 
missioners for  the  affairs  of  India\  power  to  acquire, 
and  retain,  and  govern  territory,  to  raise  and  main- 
tain armed  forces  by  sea  and  land,  and  to  make 
peace  or  war  with  the  native  powers  of  India.''^ — [Sir 
John  Coleridge :  Doe  d.  Seehkristo  v.  The  East  India 
Company  {h\  was  a  case  of  ejectment  brought  in  the 
Supreme  Court  of  Calcutta  to  recover  a  piece  of  free- 
hold land  which  the  East  India  Company  claimed  to 
be  entitled  to.] — The  transactions  upon  which  the 
question  in  this  suit  depended  were  not  matters  sub- 
ject to  the  jurisdiction  of  the  Madras  Court,  or  in- 
deed of  any  Municipal  jurisdiction  in  India.  They 
were  matters  of  State  arising  out  of  a  political  trans- 
action. The  maintainance  of  such  a  suit,  as  is  here 
contended  for,  would  be  inconsistent  with  principles  of 
public  policy. — [Dr.  Lushington  :  That  very  question 
was  decided  here  in  1827,  in  the  case  of  The  East  India 
Company  v.  Syed  Ally  (c),  when  the  Privy  Council 
held  that  the  Supreme  Court  had  no  jurisdiction. 
That  was  a  case  of  resumption  of  a  Jaghire  held  as 
an  AUumghah  enam  under  a  grant  from  former  Nawabs 
of  the  Carnatic^  which  the  East  India  Company  under 
the  Treaties  resumed  by  virtue  of  their  Sovereign 
power.     It  was  determined  that  the  propriety  of  the 

(a)  5  Bingh.  N.  C.  273.     (5)  6  Moore's  Ind.  App.  Cases,  .267. 
'^e)  See  tliis  case,  ^at. 
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exercise  of  such   Sovereign  power  could  not  be  ques-        1859. 
tioned  by  the  Supreme   Court  at  Madras;   the  very         the 
Court  from  whence  the  present  appeal  comes.] — That  ofState^i^ 
case  has  not  been  reported.     It  is  no   doubt   most  ap-      Couxcil 
plicable,  and  is  all  important  to  our  argument.     There      '    ^.. 
is,   however,   another  case,   Dhackjce  Dadajee  v.  The   ^'^machek 
East  India    Company^   which  is  similar  in  principle,      Sahaba. 
which  came  before  the  Supreme  Court  at  Bombay  in 
1843,  a  report  of  which  is  to  be  found  in  Sir  ErsJcine 
Perry'' s  notes  of  decided  cases  [a).  That  was  an  action 
of  trespass  brought  against  the  East  India  Company, 
for  breaking    and  entering    the  Plaintiff's  dwelling 
house  by    order  of  the    Bombay    Government,    and 
it  was  held  by   both  the  Judges   of  that  Court  that 
no  action    would    lie  against  the  East  India  Com- 
pany,  as  it  was  an  act  done  by  the  authority  of  the 
Governor    and    Council,   and,    therefore,    an    act    of 
State,   and  for  which  the  East  India  Company  were 
not  answerable.     Being  an  act  of  State,  it  was  clear 
that  the  Supreme  Court  could  not  take  cognizance 
of  the  action.     On  the  first  head  we  submit  then, 
that  upon  the  authorities  as  well  as  the  principles  of 
international  law,  the  seizure  and  taking  possession  of 
the  property  of  the  Bajali  of   Tanjorc,   was  an  act  of 
Government  and  State,  done  by  the  East  India  Com- 
pany in  their  Sovereign  character,   and  by  virtue  of 
their  Sovereign    power;   and  as  such,    incapable  of 
being  questioned  or  inquired  into  by  any  Municipal 
Court,  more  especially  the  Supreme  Court  of  Madras, 
created  by  the   Madras  Charter  of  1800.     The  East 
India  Company  v.  Syed  A  lly. 

This  brings  us  to  the  second   question  involved  in 
the  inquiry,   namely,   whether    the  acts    done   were 
(o)  2  Morley's  Dig.  307. 
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not  only  acts  of  State,  but  done  as  acts  of  State ;  for 
if  so,  as  already  shown,  tlioy  could  not  be  inquired 
into  by  the  Supreme  Court  at  Madras.  'Now,  the 
authority  for  the  seizure  emanated  from  the  Govern- 
ment. The  despatch  of  the  16th  of  Ajrnl,  ISoc, 
declared  the  dignity  of  the  Baj  extinct,  and  that  the 
Raj  had  lapsed  to  the  British  Government  ;  and  the 
subsequent  correspondence  from  the  Government  to 
the  Collector,  and  the  appointment  of  Mr.  Forbes 
as  Commissioner,  were  all  acts  of  the  Government 
exercising  the  Sovereign  authority,  and  the  ultimate 
seizure  and  possession  of  the  Raj  of  Tanjore,  and 
property  of  the  deceased  Rnjo.h,  by  Mr.  Forbes,  was 
the  seizure  of  the  Government,  and  an  act  of  State. 
The  judgment  of  the  learned  Judge  of  the  Court 
below  admits  that  the  seizure  of  the  public  property, 
as  it  is  there  described,  was  an  act  of  the  State, 
and  incapable  of  being  inquired  into  by  the  Supreme 
Court,  and  limits  the  remedy  to  the  private  property 
of  the  Rajah;  thereby  affirming  the  jurisdiction  of 
the  Supreme  Court  to  adjudicate  on  the  validity  of 
the  seizure,  by  determining  what  was  public  and  what 
was  private  propert}^  Xow,  that  would  be  to  assume 
authority  over  the  entire  transaction.  For  if  the 
Court  has  power  to  sever  the  acts  of  Mr.  Forbes 
by  adjudicating  upon  what  they  thought  was  an 
excess  of  his  authority,  they  must  have  power  to 
ascertain  and  declare  whether  his  authority  in  general 
has  been  rightly  exercised ;  and  we  insist  that  in 
this  respect  it  has  not.  Suppose  an  action  of  trespass 
had  been  brought  against  Mr.  Forbes  for  the  seizure. 
Could  the  Supreme  Court  entertain  such  action  ?  Cer- 
tainly not.  Xo  person  has  a  locus  standi  to  bring 
such  an  action,   nor  could  the  Court  take  cognizance 
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of  it.  The  acts  of  Mr.  Foi^hes  were  the  acts  of  the 
Government,  and  if  the  Government  is  not  liable  to 
the  jurisdiction  of  the  Court,  neither  is  he.  But 
admitting  that  the  authority  given  to  Mr.  Forbes 
was  limited,  and  that  he  did  exceed  it,  still  his  acts 
have  been  recognized  and  ratified  by  the  Government, 
which  would  cure  such  defect.  Bur  on  v.  Denman  (a). 
The  "  Caroline''  (b).  The  authority  of  a  Prize  Court 
in  time  of  war,  is  an  illustration  of  the  argument 
upon  this  part  of  the  case,  that  the  Supreme  Court 
of  ilfa<7ra5  had  no  jurisdiction  in  a  matter  entirely  of 
State  policy.  In  the  time  of  war  the  maxim  "  i7it&r 
anna  silent  leges^""  would  apply  in  a  Prize  Court. 
That  Court  is  established  by  Poyal  Commission  ) 
its  authority  is  special,  but  as  affecting  the  objects  of 
it,  universal :  therefore,  if  a  seizure  be  made  of  an 
enemy's  ship,  though  wrongfully,  no  action  can  be 
maintained  against  the  Government,  or  any  of  the 
parties  concerned  in  such  seizure,  in  a  Municipal 
Court ;  resort  must  be  had  to  the  Prize  Court,  which 
is  the  only  Court  having  authority  delegated  from 
the  Sovereign  power  to  try  such  a  question.  This  is 
distinctly  laid  down  by  Lord  Mansfield  in  the  cases 
of  Le  Caux  v.  Eden  (c),  and  Lindo  y.  Rodney  (c?),  and 
has  been  recognized  and  admitted  by  this  Court  in 
Elphinstone  v.  Bedreechund  (e).  As  regards  the  ques- 
tion that  no  suit  will  lie  against  the  East  India 
Company  for  acts  done  by  them  as  a  Sovereign  power 
in  India,  the  cases  of  Moodalaij  v.  The  East  India 
Company  (/),  The  Nabob  of  Arcot  v.    The  East  India 

{a)  2  Exch.  Rep.  167. 

(b)  3  Phillimore  on  International  law,  51 

(c)  Doug.  594.  (i)  lb.  313,  n. 

(«)  1  Knapp's  P.  C.  Cases,  316.  (/)   1  Bro.  C.  C.  469. 
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I8i9.        Comjyany  (a),  decided  in  the   Court  of  Chancery  in" 
Thk        England,  are  conclusive.      So  in  Tandy  v.  The  Earl  of 
o/siateIn    Westmoreland  (b),  the  official  acts  of  the   Lord  Lieute- 
CoiNoii,     nant  of  Ireland  were  considered  acts   of  State,  and  not 
...  within  the  cognizance   of  the  Municipal  jurisdiction,. 

^^BoTr'''  ^^^'^  ^"^-^^  ^/  Brunsunck  v.  The  King  of  "Hanover  (c),. 
Sauab.\..  is  an  authority  to  show  that  a  Sovereign  Prince,  resi- 
dent in  his  kingdom,  although  a  peer  of  the  realm, 
is  exempt  from  the  jurisdiction  of  the  Court  of 
Chancery  for  acts  of  State  done  by  him  in  Hanover,. 
The  same  policy  has  been  applied  to  Governors  of 
Colonies.  In  Mostyn  v.  Fahriyas  (d),  Lord  Mansfield 
laid  it  down  that  no  Governor  of  a  Colony  could  be 
sued  while  he  is  exercising  the  functions  of  a  Go- 
vernor. This  case,  it  is  true,  has  been  in  some  degree- 
shaken  by  the  decision  in  Hill  v.  Bigge  [e).  That 
was  an  action  of  dobt  brought  upon  a  contract  entered 
into  by  the  Defendant  before  be  became  Governor^ 
and  it  was  held  that  upon  such  a  contract  being 
utterly  unconnected  with  his  political  chm'acter  of 
Governor  he  was  liable  to  be  sued  in  the  Colony 
of  which  he  was  Governor.  Cameron  v.  Kyte  {f)j. 
relied  upon  by  th-e  Court  below,  has  nothing  to  do 
with  the  case.  There  the  Governor  exceeded  the 
authority  conferred  upon  him  by  his  commission. 

Thirdl^^  The  late  Rajah  was,  as  regards  this  suit,, 
an  absolute  Sovereign ,.  and  the  decree  of  the  Court 
below  erroneously  proceeds  on  the  supposition  of 
there  being,  in  point  of  law,  a  distinction  between  the 
public  and  private  property  of  an  absolute  Sovereign. 
No  such  distinction  exists.     In   The  Advocate- General 

(•)  4  Bro.  C.  C.  180.  [h)  27  State  Trials,  1246. 

(c)  6Beav.  IS.C.  2H.LCases,  1.       {d)  Covrp.  161. 

(/)  3  Moore's  P.  C.  Cases.  465..  (/)  3E:uapp'sP.C.Cas«s,532:. 
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'of  Bomhai/    v.    AmercJiund  («),    Lord    Tenterden    puts 
the  very  quesliuu  now  iu  dispute.     IIo    asks,  "What 
is   the   distinction  between   the    public    and    private 
property    of    an     absolute    Sovereign?"     and    says, 
*'  When  you  are  speaking  of  the   property  of  an  abso- 
lute Sovereign,  there  is  no   pretence  for   drawing  such 
•a  distinction  :  the  whole  ef  it   belongs  to  him  as  Sove- 
reign, and  he  may  dispose  of  it  for  his  public  or  private 
purposes  in  whatever  way  he  may  think  proper/'  Lord 
Brougham  in  The  Lord  Advocate  v.  Lord  Dunglas  {h\ 
«ays,  "  I   must   beg   to  enter  my   protest  against   the 
■distinction  which  has  been  taken  in   arguing  this  case, 
■as  to  the  prerogatives  of  the  Crown   being  different^ 
where  the  Crown  is  supposed  to   be  dealing  with  what 
is  called  its  private  and  individual  property  and  public 
property.     The  prerogative  of  the  Crown  is  precisely 
the  same  as  regards  what  is  called  the  property  of  the 
Sovereign,  and  the  property  of  the  public.     It  is  only 
within  the  last  half  century  that  any  private  property 
has  been  ackuov,ledged  to  exist  in  the  Crown   at  all. 
All  property  of  the  Crown  is  held  for  public  purposes, 
and  is  Crown  property ;   it  is  public  property  which 
the  Crown  administers   for   the  maintenance   of    the 
State/'  Cumijii's  Dig.,  tit.  "  Prasrogative,"  D,  64,  sup- 
ports this  viev,'.     The  Eajah  of   Tanjore  was  by  the 
Treaties  of  ITVo  and  1799,  an  absolute   Sovereign  in 
the  fort  of  Tunjore ;  he   had   there   the   power   of    life 
.and  death :  as  absolute  Sovereign,  he  could,  therefore, 
have  no  private  property,  distinct  from  State  property. 
Bv  the  Hindoo  law  in  the   case  of  rcE'alities  like  this 
i?aj,  the   succession  is  exempted  from  the   ordinary 
law  of  distribution,  as  the  Raj  goes  to  a   single   heir, 
Strange  s  "  Hindu  Law,''  vol.   i.  p.    209  ;  ib.  vol.  ii., 

ya)  1  Knapp's  P.  C.  Cases,  329  n.         {b)  9  CI.  &  Fin,,  211. 
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^69.        App.  p.    328-9   (Edit.   1830).      Colelroo/ce's  ''Big.   of 

The        Hindu  Law,"  vol.  i.  p.  126  ;  ib.   ii.  122.     It  is  asked, 

©f'state":^  ^^iG^j   whether  there  is    any    difference    between  an 

CorxciL      English  Sovereign  before  the  Statute,  S9th   &  40th 

OF  1n1>IA  _,    "      .^-.-r  ^^  -  __.       TO-  1 

V.  Geo.   111.,  c.   8b,  and  a  Hindoo  sovereign,  as  to  the 

Bov"^^    right  of  private  property  ?     Xo   evidence   is  adduced 

Sahaba.      upon  this  point,  and  the  07ius  undoubtedly  lies  upon 

the   Respondent   to   establish  that  there  exists  such 

difference. 

Lastly,  the  decree  proceeds  en  the  footing  of  the 
Plaintiff,  as  senior  widow,  being  entitled  to  administer 
the  private  estate  of  the  late  Rajah.  Now,  there  is 
nothing  in  the  relations  between  the  Respondent  and 
the  East  India  Company  to  sustain  a  suit  in  equity. 
There  is  no  privity  of  interest  between  them  such  as 
could  sustain  a  suit.  The  remedy,  if  any  wrong  had 
been  committed,  would  have  been  at  law  by  an  action 
of  trespass,  in  trover,  or  detinue.  The  East  India 
Comjmny  v.  Nuthumhadoo  Veerasivamy  Moodeily  (a), 
Spooner  v.  Juddoo  (b).  Again,  the  Respondent  asks 
for  an  account  when  no  complexity  of  accounts 
exists.  Foley  v.  Bill  (c),  Fluker  v.  Taylo)'  (d),  esta- 
blish the  proposition  that,  if  the  accounts  are  not 
complicated  they  are  the  subject  of  an  action,  not  of 
a  Bill  in  Chancery.  If  there  was  no  remedy  in  law 
or  equity,  a  petition  of  right  would  be  the  proper 
course.  But  if  a  suit  like  the  present  could  be  sus- 
tained, the  only  proper  decree  would  have  been  the 
usual  decree  for  the  administration  of  the  estate. 
There  should  have  been  first  a  reference  to  the  Master 
to  inquire  whether  the  deceased  Bajuh   had  any  pri- 

(a)  5  Moore's  Ind.  App.  Cases,  217. 
{bj  4  Moore's  Ind.  App.  Cases,  353. 
{c)  2  H.  L.  Cage?,  28.  (i;  3  Drewry,  185. 
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vate    property ;    aud    secondly,  that    the    East  India  i^^^- 

Company   should  render  an    account  of  the   property  thl: 

so  found  to    be    private.     Such    a    course    has  not  pf^sTATK'i>i 

been     pursued     in     this     case.         Upon     all     these  Council 

1       •        »  •        1  1  ^^  India 

grounds,  therefore,  we   submit,  this    decree  cannot   be  v. 

sustained.  ""'^^r 

Sahaba. 
The     Attorney-General  (Sir    Richird   Bethell)    [a) 
and  Mr.  Ayrton  for  the  Respondent. 

It  "wili  be  necessary  in  the  first  place  to  ascertain 
the  true  status  of  the  East  India  Company,  in  order 
to  see  whether  they  are  not  amenable  to  the  jurisdic- 
tion of  the  Supreme  Court  of  Madras-,  and  account- 
able before  that  Court  for  the  wrongful  act:i  com- 
plained of.  Our  contention  is,  that  the  East  India 
Company  did  not  stand  in  the  position  of  a  Sovereign 
power ;  they  were  only  a  corporation  endowed,  it  is 
true,  with  considerable  franchises  and  prerogatives, 
but  by  legislative  enactments  made  accountable  for 
their  acts.  Sovereignty  implies  the  exercise  of  abso- 
lute uncontrollable  power,  without  any  qualification. 
How  then  could  the  East  India  Company  be  said  to 
possess  the  Sovereign  power  if  they  are  compellable 
to  justify  their  acts,  and  to  show  that  what  they  did 
it  was  within  their  power?  The  acts  we  complain 
of  were  arbitrary  acts,  and  can  be  brought  in  question 
before  the  ordinary  legal  Tribunals.  They  were  not 
done  in  virtue  of  Treaties  or  jure  helH.  The  account 
given  by  the  Defendants   in  their  answer  is,  that  the 

{a)  The  Attorney-Geaeral  (Sir  Richard  Beth'-ll)  had  been  con- 
sulted on  behalf  of  the  Respondent  before  his  appointment  to  the 
office  of  Attorney-General,  and  it  was  arranged  that  Sir  Rtigh 
Cairns,  the  late  Solicitor-General,  should  at  the  hearing,  conduct 
the  caae  of  the  Appellant. 
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^^^^-  annexatiou    of    the  Raj  of    Tanjore   and    the  taking 

The  possession  of   the  property   was  not   an  act  of  State, 

oFSTATtMN  but  that  the   Raj  iii\(\.  property  lapsed  to  the  Govern- 

<;oi;>cii.  n^ent;  and  that,   therefore,  the  East  India  Company 

ut  Tmua  '  '  '  .  ^  ^      / 

V.  as  the  uUtnius  huercs^  took  possession  as  bona  vacantia. 

^"^Boi-E^^    Xow,  it  can  only  be  upon  the  hypothesis    that   the 
Sahaba.     Company  has  the  same    right    towards    the  State  of 
Tanjore  that  the  Queen  of  England  has  with  regard  to 
hwrecUtas  jacens  that  they  could   so  claim  the  private 
property.  Such  a  pretension  however  is   preposterous. 
Tor  it  is  apparent  from  the  letter  of  Mr.  Forbes  of 
the   17th  of   October^  185G,  that   the  seizure  was  not 
intended  to  include,  or  was  in  exercise  of  any  right 
the  East  India  Company  might  have  over  the  private 
property  of  the  Rajah,  whatever  they  might   claim  to 
have  over  the  Rajah's  State  property,  for  the  instruc- 
tion is  that   "  all   private  property  would  be  scrupu- 
lously respected."     Indeed,  no  authority  for  such  a 
seizure  was  ever  delegated  to  Mr.   Forbes   by  the  Go- 
vernment.    This  fact  is  an  admission  that  the  East 
India  Company  would  not  interfere  with  the  rights  of 
the  members  of  the  Rajah^s  family  to  his  private  pro- 
perty.    The  Respondent  as  the    senior  widow  was  the 
proper  party  to  sue,  as  well  for  an  account  of  property  of 
her  own,  which  was  unjustly  seized  and  then  was  in  the 
East  India  Company's  possession,  as  of  her  husband's 
private  property.     As   the   East  India  Company  got 
possession  of  the  property  by  the   unauthorized  act  of 
Mr.  Forbes,  no  protection  can   be   claimed  by  them  on 
the  ground  of  State  policy,  nor  r^ro  they  exempt  from 
the    jurisdiction    of    the    Municipal    Courts    for  the 
commission  of  such  a  wrongful  act.      Duron  v.  Den- 
man    («)  does  not  apply.     That    was    an    action  for 
{a)  2  Exch.  Eep.   167. 
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damages  "by  reason  of  the  Defendant,  an  officer  in  tiio  1859. 
English  navy,  destroying  slave  baracoons.  The  Eng-  The 
lish   Government,   it    appeared,    adopted  his   acts  as  ofState'ix: 

Bavins:  been  done  by  their  authority,  which  the  Court      Council 
^  •'  .  ...  oi  India 

held  equivalent   to  prior  instructions ;   benig   an  act  v. 

of  State,  the  Crown  was  alone  responsible,  and,  there-  '  boyk 
fore,  no  action  would  lie  against  the  Defendant.  Sah^da, 
So  in  the  case  of  The  "  Caroline.^''  But  here  there 
is,  in  truth,  no  act  of  State,  but  a  y/rongful  seizure  by 
the  East  India  Company,  who  are  bound  to  submit  to 
an  inquiry  and  to  account  for  their  acts.  The  Naivab 
of  Surafs  case  [a]  was  under  a  Treaty  almost  in  vp- 
sissimis  vo'his  with  the  Treaties  in  question.  The 
Government  in  that  case  distributed  the  Nau'ab''s  pro- 
perty among  his  heirs  in  a  certain  manner,  provided 
by  a  special  Act  of  the  Legislature  of  India.,  No. 
XYIII.  of  1848.  It  would  be  an  act  of  injustice  \o 
Bay  the  Eespondent  has  no  remedy.  In  this  country^ 
if  the  Crown  took  possession  of  property,  although  a 
Bill  could  not  be  filed  in  the  Court  of  Chancery,  yet 
a  petition  of  right  would  issue  at  the  instance  of  the 
subject  aggrieved.  The  Defendants  do  not  frame  their 
answer  as  if  the  seizure  had  been  made  in  exercise  of 
a  Sovereign  power,  but  they  justify  the  taking  under 
an  asserted  legal  title,  alleging  that  the  property 
lapsed  to  them.  Now,  we  contend,  that  the  East 
India  Company  is  only  a  corporation  created  by  Char- 
ters and  Acts  of  Parliament,  but  that  they  have  not 
the  Sovereign  power  in  India.  The  Sovereign  power 
as  exercised  in  India  is  alone  vested  in  the  Governor- 
General  and  Council.  The  Governor-General  we 
admit  is  exempted  from  the  jurisdiction  of  the  Queen'» 
Courts  in  India,  for  acts  done  relating  to  State  or 
(a)  See  5  Moore's  lud.  App.  Cases,  499. 
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1859.        public  policy,    but   the  East   India  Company   we  sub- 
TnK         mit,  like  any   other  British   subjects,   are  liable  to  the 

ofstItk'II-   j"l•i^^aiction  of  the  Court. 
Council  Jt  -^-{11  be  necessary    to  establish  this  proposition  to 

V.  review  the   Charters  and  Acts  of  Parliament  affecting 

^''liovr^  the  East  Indian  Company.  The  Charter  of  King 
Sahaba.  Charles  the  First,  of  1661,  authorizes  the  East  India 
Company  to  export  warlike  stores,  and  make  peace 
and  war  with  native  Princes  within  limits  of  their 
trade.  The  Charter  of  1683,  confers  similar  powers  ; 
but  there  the  Crown  reserves  the  Sovereign  rights 
over  the  forts  in  India,  and  the  power  of  making 
peace  and  Avar  when  it  shall  think  fit  to  iuterposo 
the  Eoyal  authority.  Xow,  we  submit,  that  the 
Charter  of  1661  was  absolutely  null  and  void,  as  the 
power  of  making  war  and  peace  are  admitted  by 
all  Jurists  to  be  an  incommunicable  prerogative. 
By  the  Charter  of  Will.  III.,  of  1698,  the  powers 
of  the  East  India  Company  are  restricted  to  raising 
forces  to  defend  the  forts ;  but  all  Sovereign  rights 
are  again  reserved,  and  amongst  them  the  power  of 
establishing  Courts  of  Judicature.  The  Statute,  13th 
Geo.  III.,  c.  63,  puts  the  question  of  the  undoubted 
Sovereignty  of  the  Crown  in  India  beyond  all  doubt. 
This  is  the  first  legislative  enactment  that  introduced 
a  particular  provision  for  the  Sovereign  administra- 
tion of  the  dominions  in  the  Fast  Indies  that  had 
been  acquired  by  the  Company.  By  section  7,  such 
Sovereign  rights  are  vested  in  the  Governor-General 
in  whom  all  the  civil  and  military  power  is  vested, 
who  is  really  the  only  representative  of  the  Crown, 
in  India,  and  not  the  East  India  Company,  as  claimed 
hy  the  Appellant.  His  powers  are  defined  in  sec- 
tion 9;    and   section    13^  reserves    the    right   of   the 
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Crown  to  erect  a  Supreme  Court  of  Judicature  at 
Fort  William^  to  whom  the  (xoveruer-Geueral  and 
Council  are  made  amenable  by  the  15th  section,  in 
cases  of  treason  or  felony  ;  and  also,  by  the  39th 
section  for  any  crime,  misdemeanour,  or  offence,  to 
the  Court  of  King's  Bench  in  England.  The  Statute, 
19th  Geo.  III.,  c.  61,  sec.  5,  renewed  the  appoint- 
ment of  the  Governor-General  for  live  years  :  this 
office  was  continued  by  the  20th  Geo.  III.,  c.  61, 
sec.  5.  Statute,  21st  Geo.  III.,  c.  G5,  sec.  8,  for  the 
first  time  gave  the  proprietors  in  the  stock  a  title 
to  share  in  the  Company's  territorial  acquisitions. 
If,  then,  the  East  India  Company  had  done  the  act 
complained  of  shortly  after  the  passing  of  this 
Statute,  and,  therefore,  for  the  benefit  of  their  pro- 
prietors, how  could  it  be  said  that  they  did  it  in 
virtue  of  a  Sovereign  power  created  by  that  Act  ? 
By  the  Statute,  oord  Geo.  III.,  c.  52,  sec.  9,  the 
Board  of  Control  have  power  given  them  to  superin- 
tend all  concerns  relating  to  the  civil  or  military 
Government  or  the  revenue  in  the  East  Indies. 
Now,  we  insist  that  the  Board  of  Control  has  no 
greater  power  than  the  East  India  Company,  and, 
therefore,  the  creation  of  that  Board  cannot  be 
said  to  invest  the  Company  with  any  new  or  in- 
creased prerogatives.  Sections  40  &  41  empowered 
the  Governor- General  at  Fort  William  to  superintend 
the  Presidencies  of  Madras  and  Bombay^  if  not  repug- 
nant to  orders  from  England ;  and  the  42nd  section 
prohibits  the  Governor-General  in  Council  from 
declaring  war,  except  in  a  case  of  emergency,  with- 
out the  consent  of  the  Court  of  Directors  and  the 
Board  of  Control.  Statute,  o7th  Geo.  III.,  c.  142, 
empowers  the  Crown  to  erect  Courts  of  Judicature 
VOL  yiL  X  2 
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1859.        at  3Ia (Iras  and.  Bomhajj  ;  and  section  10,  exempts  the 
^^"thiT"      Governor  or  Coimoil  of  Madras  or  Bombay  from  the 
Secketary   jui-istiiction    of    the    Courts,    except    for   treason   or 
CouNfiL     felony.     Now,  this  proviso  wonkl  be  unnecessary  if, 
°^  »y^'^     as  chiimcd  by  the  Appellant,  the  East  India  Company 
^^^o\z^^   had  the  actual  Sovereignty.     So  again   under  Statute, 
Sahaba.     53i-d  Geo.  III.,  c.   155,  sec.   123,  provision  is  made 
that  the  general  issue  may  be  pleaded  in  actions  or 
suits  brought  against  the  East  India  Company  or  their 
agents    for    acts    committed  by    them    in    arresting 
persons    not   authorized  to    reside    or   traffic  in   the 
East  Indies.     By  Statute,  3rd  k  4th  Will.  lY.,  c.  85, 
a  further  arrangement  is  made  with   the  East  India 
Company  for  the   government  of  India  for  a  limited 
period.     Section  10   expressly   enacts,  that  the  same 
remedy  by  proceedings,  legal  or  equitable,  is  to  be  had 
against  the  East  India  Company,  and  their  property  is 
to  be  subject  to  execution.     By  section  39  the  whole 
power  for  the  government  of  India  is  vested  in  "  The 
Governor-General  of  India  in  Council."    The  authori- 
ties cited  by  the  Appellant,  Doe  d.   SeehJcristo  v.  The 
East  India  Company  {a\  The  Bank  of  Benyal  v.    The 
East  India   Company  (b),  The  East  India    Company  v. 
Niithamhadoo     Veeraswamy    Moodelly   (c),    to   sustain 
their  proposition  that  a  Bill  in  Equity  was  not  the 
proper  remedy,  shows  that  the  East  India  Company 
are  generally  liable  to  the  jurisdiction  of  the  Courts  in 
India;   and    the    question,    then,  is   reduced  to  this 
simple  point,  whether  what  they  have  done  is  an  act 
of  State  ?  which  we  contend  it  was  not. 

Secondly.    In   any    circumstances,  the   East   India 
Company,  as  successors   to  the  deceased   Bajah,  suc- 

(aj  6  Moore's    Ind.  App.  Cases,  267. (^)  Bignell's  Eeps.  118. 
{r)  5  Moore's    Ind.  App.  Cases,  217. 
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ceeded  only  to  tlie  State  property  attached  to  the  Baj, 
and  not  to  the  private  property  of  the  kite  Rajah.  He 
was  at  the  time  of  his  death  entitled,  as  of  his  own 
right  by  the  Hindoo  law,  to  private  property,  consist- 
ing of  real  estate,  cash,  jewels,  horses,  &c.,  distinct 
from  the  rights  appertaining  to  the  Raj.  He  was  of 
the  Soodra  caste,  and  had  power  by  the  Hindoo  law  to 
dispose  of  his  private  property,  distinct. from  the  Raj. 
HtraiKjeh  "  Hindu  Law,"  vol.  i.,  p.  209  (Edit.  1830), 
clearly  so  treats  this  point.  He  lays  it  down  that  "  the- 
effects  and  private  estate  of  a  Sovereign,  like  those  of 
any  ordinary  individual,  are  in  common,  and  distri- 
butable among  all  the  sons,"  That  is  an  authority 
that  a  Hindoo  Sovereign  can  have  private  property 
distinct  from  State  property.  Allen,  "  On  the  Royal 
Prerogative,"  p.  143,  says  that  "  the  ancient  Anglo- 
Saxon  Kings  had  private  estates  which  did  not  merge 
in  the  Crown,  but  were  divisible  by  Will,  gift,  or  sale." 
So  by  international  law,  as  appears  from  Puffendorf.^ 
who,  referring  to  Grotius.^  points  out  the  distinction, 
and  lays  it  down  that  the  income  may  belong  to  the 
Sovereign,  and  be  dealt  with  by  him  differently  from 
the  eorjms  of  the  property  which  goes  to  the  State  («). 
In  modern  times  the  same  right  has  been  recognized,. 
Ryves  v.  The  Duke  of  Wellington  (b)  was  a  case  in  which 
a  legatee  filed  a  Bill  against  the  executor  of  George  the 
Fourth,  claiming  under  the  Will  of  George  the  Third, 
with  respect  to  a  bequest  made  by  that  Monarch  of 
his  private  property,  and  the  Court  of  Chancery  repu- 

(rt)  B.  viii.  c.  6,  sections  22  &  23.  Gro.  B.  iii,  c.  9  &  16.  See 
also  The  Att.-Gen.  v.  Weeden  (Parker's  Eep.  267),  where  it  was 
determined  that  choses  in  action  belonging  to  an  enemy  are  f  oref  eited 
to  the  Crown. 

kI)  9  Beav.  579. 
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1859.        diated  the  jurisdiction  of  the  Court  on  the  sole  ground, 
^^     that  the  Will  had  not  been  proved  in  the  Prerogative 
Sechetary    QQ^^y^^     Tiie  cases  relating  to    the    exemption    of    a 
Council     Governor  of  a  Colony,  relied  upon  by  the  Appellant, 
do  not  apply.     Cameron  v.   Kf/te  («)  was  coniined  to 
the  single  point  of  the  power  of  the  Governor  of  a 
Sahaba.     Colony,   and  it  was  held   to  be  fettered  by  the  terms 
of  the  Governor's  commission  from  the  Crown.     Hill 
V.  Digge  [h)  is  in   our  favour,  as  it  determined  that 
the  Civil  Court  in    the    Colony  had  jurisdiction   to 
entertain  an  action  of  debt  brought  against   the  Go- 
vernor while  in  office  in  the    Colony.       Camphell  v. 
Hall  {c)  was  an  action  brought  against  an  officer  of  the 
Government  in  Grenada,^  for  the  purpose  of  ti-ying  the 
question  whether  the  King,  having  promised  the  in- 
habitants of  Grenada  a   local  Legislature,  and  having 
bv  his  commission  to    the    Governor  authorized  the 
convocation  of  an  Assembly,  could  afterwards  of  his 
own  accord  impose  taxes.     Lastly.     The  case  of  The 
East  India  Company  v.   Syed  Ally  is  distinguishable 
from  the  present.     The  resumption  of  the  Jaghire  by 
the  Company,  as  the  representative  of  the  Crown,  was 
under  the  authority  of  a  Treaty  made  by  them  in  that 
character  with  a  native  Prince.     They  had,  under  the 
Treaty,  the  same  power  as  the  former  Nawabs.     The 
resumption  related  to  the  revenue,  and,  being  a  matter 
of    State    policy,  the    Supreme    Court  was    properly 
held  to  have  had  no  jurisdiction. 

Sir  Hngh  Cairns,  Q.  C,  in  reply. 
The  Eespondent  endeavours  to  'support  the  decree 
appealed  from,  upon  grounds   which  are  antagonistic 
(a)  3  Knapp's  P.  C.  Cases,  332.   {h)  3  Moore's  P.  C.  Cases,  465. 
[c)  Cowp.  204. 
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to  those  relied  upon  in  the  judgment  of  the  Court        1859. 
below.     It  is  now  urged  that  the  East  India  Company        The 
are  mere  traders,  who  have  arrogated  to  themselves  ^j,  3^^^-^  in 
the  rights  of  Sovereignty,  and  that  their  assumption     JJ,"^^!^^^^^ 
was  a  mockery  of  the  rights  of  the  Crown.     The  argu-  v. 

ment  on  the  other  side  goes  to  this  extent,  that  the  East        g^yg 
India  Company,  as  a  corporation,  have  certain  powers     Sahaba. 
emanating  from  the  Sovereign  delegated  to  them,  but 
that  the  aQt   complained   of  is   tdtra  vires  the  East 
India  Coir^oany  ;  as  the  Sovereign  power  is  only  vested 
in  the  Governor-General  of  India.     Now,  the  Court 
below  treats  the  proceedings  as  being  within  the  autho- 
rity  of  the  East   India  Company,   but  denies  what 
has  been   done   by  Mr.   Forbes  with  respect  to  the 
alleged   private   property    to    be    an    act    of    State. 
This  argument  proves  too  much,  as  everything  which 
the  East  India  Company  did  would  be  wrong ;   the 
annexation  of  the  Raj\  the  seizure  of  the  public  pro- 
perty,  which  are  not  complained  of,  would   also  be 
wrongful.     Xothing,  however,  can  be  more  fallacious 
than  this  argument,  as  at  the  time  when  the  acts  in 
question  took  place,  nothing  could  be   done  in   India 
in  the  shape  of  Government,  but  through  the  Eas-t 
India  Company,  and  the  Court  of  Directors  under  the 
supervision  of  the  Board  of  Control.     Supposing,  for 
the  sake  of  the  argument,  it  was  conceded,   that  it  is 
in  the  Governor- General  in  Council  that  the  Sovereign 
delegated  power  exists,  we  still  have  then  his  authori- 
tative sanction,  and   confirmation  of  all  the  proceed- 
ings taken  by  Mr.  Forbes.     But  the  true  position  of 
the   Government  of  India  is  this  :  The  East  India 
Company  have  power  given  them  by   Charters  and 
Acts  of  Parliament  for  the  Government  of  India.,  and 
they  delegate  those  powers  to  the  Governor-General  as. 
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executive  iu  India.  The  Statute,  21st  Geo.  III.,  c.  63, 
was  passed  in  consequence  of  the  exorbitant  exercise 
of  power  claimed  by  the  Chief  Justice,  Sir  Elijah 
Impey^  and  that  Statute  not  only  exempts  the  Go- 
vernor-General from  responsibility  for  anything  he 
Kamachee  jj-jr^y  Jq  })-^it  any  QQe  actiue;  under  his  instructions  who 
Sahaba.  shall  plead  such  instructions  in  a  suit  or  action.  Here 
the  Governor-General  has  sanctioned  what  Mr.  Forbes 
has  done,  and  it  must,  therefore,  be  treated  as  his 
act.  The  principle  of  legislation  as  to  the  Governor- 
General  in  India  is  this  :  Anterior  to  the  creation  of 
that  office,  or  any  officer  in  l7idia  as  the  executive 
Governor  of  India,  the  East  India  Company,  as  the 
executive  Government  upon  the  spot,  had  Sovereign 
powers  conferred  on  them  from  the  Crown,  by  Charters 
and  by  Acts  of  Parliament ;  and,  as  they  could  not 
delegate  those  powers  upon  ordinary  principles  of  law 
to  any  one  else,  it  became  necessary  to  give  large  powers 
to  an  executive  upon  the  spot,  and  that  was  done  by 
parliamentary  authority.  The  first  Act  creating  the 
GoYernor-General  was  the  ISth  Geo.  III.,  c.  65,  and 
the  preamable  shows  the  evil  it  intended  to  remedy  in 
the  constitution  of  the  governing  body  of  the  East 
India  Company  at  home,  and  the  imperfection  of  the 
executive  Government  in  India :  the  7th  and  8th  sec- 
tions appoint  a  Governor- General,  and  define  his 
powers.  The  Statute  relied  upon  by  the  Respon- 
dent, the  53rd  Geo.  III.,  c.  155,  sec.  123,  obviously 
contemplates  an  act  which  cannot  be  considered  an 
act  of  State,  done  as  a  Sovereign  power,  but  as  traders^ 
and  one  which  the  East  India  Company  might  be  sued 
for,  Gibson  v.  The  East  India  Cowi^rnij  [ci).  The 
Statute,  3rd  &  4th  ^Vill.  IV.,  c.  85,  puts  this  matter  still 

[a)  5  Bingli.  N..  C.  262. 
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cloarer ;  that  Statute  took  away  the  exclusive  trading 
rights  of  the  Compauy,  and  left  them  their  Sovereign 
rights  only  fora  limited  period.  Sovereign  powers  have, 
undoubtedly,  been  conferred  upon  the  East  India  Com- 
pany of  levying  war  or  making  peace,  and  making 
Treaties.  These  powers  are  shown  in  the  case  of  The 
Nabob  of  Arcot  v.  The  East  India  Companij  {a\  where 
it  was  decided  that  the  particular  acts  the  Nawab 
complained  of  were  acts  of  public  policy  and  State, 
and  that  the  Court  of  Chancery  had  no  jurisdiction 
to  take  cognizance  of  those  acts.  The  East  India 
Company  v.  Hjied  AWj  further  illustrates  this,  and 
shows  that  the  Sovereign  power  in  the  Carnatic  has 
become  vested  in  the  East  India  Company.  If  a  Treaty 
was  made  between  this  country  and  France^  a  com- 
plaint as  to  the  mode  in  which  it  was  carried  into  effect 
could  not  be  entertained  in  a  Municipal  Court.  The 
Respondent  argues,  that  it  has  not  been  pleaded  that 
what  was  done  by  Mr.  Forbes  was  an  act  of  State, 
and  that  the  defence  set  up  by  the  answer  is,  that 
the  East  India  Company  took  the  Raj  and  property 
by  succession.  Such  is  not  the  fact :  the  answer 
clearly  treats  it  as  an  Act  of  State,  and  negatives  such 
assumption  that  the  seizure  was  a  succession  at  law. 

^0  distinction  exists  between  public  and  private 
property  of  an  absolute  Sovereign.  The  Advocate- 
General  of  Bombay  v.  Amerchund  (b)  is  conclusive 
upon  that  point.  The  argument  by  analogy  to  Sove- 
reigns in  this  country  who  have  made  Wills  and  dis- 
posed of  their  private  property  does  not  apply,  as  it 
is  not  the  case  of  an  absolute  Sovereign,  like  the 
Rajah  of  Tanjore,  but  of  Sovereigns  whose  powers 
by  the  constitution  are  limited.     In  this   country  the 

{a)     4  Bro.  C.  C.  180.  (b)  Knapp's  P.O.  Cases,  329,  n. 
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\i>od.  hereditary  revenues   of   the   Crowu  have   been,    made 

The  over  by  Act  of  Parliament  to  the  country,    in  conside- 

OK  StIte^in  I'^tion  of  a  civil  list  during  the  life  of  the  Sovereign  ; 

Pouncil'  and  the  39th  &  40th  Geo.   III.,   c.  88,  gave   His  Ma- 

Ol   IkDIA  ,  ,    ,       -       .  T  nil  0       T 

V.  JGsty,  his  heirs   and   successors,  luU  power    oi  dispo- 

^BoYE^^  sition  by  deed,  or  Will,  of  certain  real  and  personal 
Sahaba.  property,  at  the  same  time  subjecting  the  private 
property  to  the  payment  of  private  debts  contracted 
during  the  Sovereign's  lifetime.  There  is  no  alle- 
gation or  evidence  that  there  is  a  custom  in  this 
Raj\  or  by  the  Hindoo  Law,  that  upon  the  death 
of  an  absolute  Sovereign,  no  disposition  being 
made  by  him  during  his  lifetime,  there  could  be  a 
division  made  among  his  family  of  a  certain  kind 
of  propert}'.  Another  error  in  the  decree  is,  that 
it  assumes,  without  proof,  that  there  was  private  pro- 
perty of  the  deceased  Rajah. 

The  case  stood  over  for  consideration. 
27th  July,         Judgment  was  now  delivered  by 

1859.  " 

— . — •  The  Eight  Hon.  Lord  Kingsdow^n. 

This  is  an  appeal  from  a  decree  of  the  equity  side 
of  the  Supreme  Court  of  Judicature  at  Madras,  by 
which  it  was  declared  that  the  Eespondent,  the  Plain- 
tiff in  the  suit  below,  as  the  eldest  widow  of  Sevajee, 
late  Rajah  of  Tanjore,  who  had  died  intestate,  was 
entitled  to  inherit  and  possess,  as  his  heir  and  legal 
representative,  his  private  and  particular  estate  and 
effects,  real  and  personal,  left  by  him  at  the  time  of 
his  death,  subject  to  the  payment  and  satisfaction 
thereout  of  the  present  debts,  if  any,  of  Sevajee,  and 
to  any  legal  claims  and  demands  that  might  exist 
against  such  private  and  particular  estate  and  eff'ects ; 
and  the  Court  declared  that  the  Defendants,  the  East 
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ludia  Company,  were  trustees  for  the  Plaintiff  for  and 
in  respect  of  the  private  and  particular  estate  and 
effects,  real  and  personal,  left  by  Sevajee  at  the  time 
of  his  death,  and  possessed  by  them,  their  officers, 
servants,  and  agents,  as  in  the  Bill  mentioned.  The 
decree  also  proceeded  to  direct  various  accounts 
and  inquiries  founded  upon  these  declarations. 

In  the  very  able  argument  addressed  to  us  at  the 
Bar,  many  objections  were  made  by  the  Appellant's 
Counsel  t(j  this  decree*;  but  the  main  point  taken, 
and  that  on  which  tlieir  Lordships  think  that  the 
case  must  be  decided,  was  this,  that  the  East  India 
Company,  as  trustees  for  the  Crown,  and  under  cer- 
tain restrictions,  are  empowered  to  act  as  a  Sovereign 
State  in  transactions  with  other  Sovereign  States  in 
India  ;  that  the  Rajah  of  Tanjore  was  an  independent 
Sovereign  in  India  ;  that  on  his  death,  in  the  5^ear 
1855,  the  East  India  Company,  in  the  exercise  of 
their  Sovereign  power,  thought  fit,  from  motives  of 
State,  to  seize  the  Raj  of  Tanjore  and  the  whole  of 
the  property  the  subject  of  this  suit,  and  did  seize  it 
accordingly ;  and  that  over  an  act  so  done,  whether 
rightfully  or  wrongfully,  no  Municipal  Court  has  any 
jurisdiction. 

The  general  principle  of  law  was  not,  as  indeed  it 
could  not,  with  any  colour  of  reason  be  disputed. 
The  transactions  of  independent  States  between  each 
other  are  governed  by  other  laws  than  those  which 
Municiple  Courts  administer  :  such  Courts  have  neither 
the  means  of  deciding  what  is  right,  nor  the  power  of 
enforcing  any  decision  which  they  may  make. 

But  it  was  contended  on  the  part  of  the  Eespon- 
dent,  that  this  case  did  not  fall  within,  the  principle, 
for  the  following  reasons  : — 

VOL.    VJI.  0    2 
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1869.  First.  Because,  as  it  was  said,  the  East  India  Com- 

The       pany  did  not  scand  in  the  position  of  an  independent 
fr  State^^  Sovereign ;  that  such  powers  of  Sovereignty  as  were 
CovNciL     exorcised  on  behalf  of  the  Company  were  vested,  not 
r.         in  the  Company,  but  in   the    Governor-General   and 
"^BoYE^"*    Council,  who  are  protected  by  legislative  enactments 
Sahaba.     for  Tvhat  they  may  do  in   that   character.     Secondly, 
that  the  seizure  in  this  case  did  not  take  place  by  the 
exercise  of  a  Sovereign  power  against  another  inde- 
pendent power ;  but  was  a  mere  succession,  by  an 
asserted  legal  title,  to  property  alleged  to  have  lapsed 
to  the  Company.  And,  thirdly,  that  there  is  a  distinc- 
tion between  the  public  and  private  property   of  the 
Rajah,  and  that  the  Company  never  intended  to  exer- 
cise their  Sovereign  powers  as  to  the  latter,    whatever 
they  might  do  with  respect  to  the  former ;  that  the 
Company,  therefore,  are  in  possession  of  property  by 
the  unauthorized  act  of  their  officers,  for  which  no 
protection    can   be    claimed    on   the    grounds   which 
would  protect  the  public   property  from  the  jurisdic- 
tion of  the  Court. 

On  the  first  point  their  Lordships  are  unable  to 
discover  any  room  for  doubt.  The  careful  and  able 
review  of  the  several  Charters  and  Acts  of  Parliament 
bearing  upon  the  subject  which  they  had  the  advan- 
tage of  hearing  at  the  Bar,  has  satisfied  them  that  the 
law,  as  it  stood  in  the  year  1839,  is  accurately  stated 
in  the  following  passage  in  the  judgment  of  Chief  Jus- 
tice Tindal  in  case  of  Gibson  v.  The  East  India  Com- 
pany (5  Biugh.  X.  C.  273),  in  which,  after  referring 
to  various  legislative  enactments,  he  observes  that 
from  these — "  It  is  manifest  that  the  East  India  Com- 
pany have  been  invested  with  powers  and  privileges 
of  a  twofold  nature,  perfectly  distinct  from  each  other  ; 
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namely,  powers  to  carry  on  trade  as  merchants,  and       18*9- 

(subject  only  to  the  prerogative  of  the  Crown,  to  be        thb 

exercised  by   the   Board   of   Commissioners   for   the  qf^stIte^n 

affairs  of  India),  power    to    acquire    and    retain    and     Council 

.  ,      .    .    .    .  -     p  OF  India. 

govern  territory,  to  raise  and  maintain  armed  lorces         v. 

by  sea  and  land,  and  to  make  peace  or  war  with   the   "^^boyb^^ 
Native  powers  of  India.^''  Sahaba. 

That  acts  done  in  the  execution  of  these  Sovereign 
powers  were  not  subject  to  the  control  of  the  Muni- 
cipal Courts,  either  of  India  or  Great  Britain^  was 
sufficiently  established  by  the  cases  of  The  Nahoh  of 
Arcot  V.  The  East  India  Company^  in  the  Court  of 
Chancery,  in  the  year  1793  ;  and  The  East  India  Com- 
pany V.    Syed  Ally,  before  the  Privy  Council  in  1827. 

The  subsequent  Statute,  3rd  &  4th  Will  IV.,  c.  85, 
in  no  degree  diminishes  the  authority  of  the  East 
India  Company  to  exercise,  on  behalf  of  the  Crown 
of  Great  Britain,  and  subject  to  the  control  thereby 
provided,  these  delegated  powers  of  Sovereignty. 

The  next  question  is,  what  is  the  real  character  of 
the  act  done  in  this  case  ?  Was  it  a  seizure  by  arbi- 
trary power  on  behalf  of  the  Crown  of  Great  Britain, 
of  the  dominions  and  property  of  a  neighbouring 
State,  an  act  not  affecting  to  justify  itself  on  grounds 
of  Municipal  law  ?  or  was  it,  in  whole  or  in  part,  a 
possession  taken  by  the  Crown  under  colour  of  legal 
title  of  the  property  of  the  late  Rajah  of  Tanjore,  in 
trust  for  those  who,  by  law,  might  be  entitled  to  it  on 
the  death  of  the  last  possessor  ?  If  it  were  the  latter, 
the  defence  set  up,  of  course,  has  no  foundation. 

It  is  extremely  difficult  to  discover  in  these  papers 
any  ground  of  legal  right,  on  the  part  of  the  East 
India  Company,  or  of  the  Crown  of  Great  Britain,  to> 
the  possession  of  this  Raj,  or  of  any  part  of  the  pro- 
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ii*59.        perty   of  the    Rajah  on  his    death  ;   and,   indeed,  the 

^■^JT       seizure  was  denonnced  by  the  Attorney- General  (who, 

Secpetary    £  circumstances  explained  to  us  at   the  hearing, 

OF  State  IN    '■''^  ,«-,Tn,  ^      .  li.- 

Council      appeared  as  Counsel  lor  the  Kespondeut,  and  not  m 

OF  India  ^^.^  official  character  for  the  Appellant),  as  a  most 
Kamachee  yioient  and  uniustifiable  measure.  The  Rajah  was  an 
Sahaba.  independent  SoA'ereign  of  territories  undoubtedly 
small,  and  bound  by  Treaties  to  a  powerful  neigh- 
bour, which  left  him,  practically,  little  power  of  free 
action  ;  but  he  did  not  hold  his  territory,  such  as  it 
was,  as  a  fief  of  the  British  Crown,  or  of  the  East 
India  Company  ;  nor  does  there  appear  to  have  been 
any  pretence  for  claiming  it,  on  the  death  of  the 
Rajah  without  a  son,  by  any  legal  title  either  as  an 
escheat,  or  as  bona  vacantia.  It  should  seem,  there- 
fore, that  the  possession  could  hardly  have  been  taken 
upon  any  such  grounds. 

Accordingly,  the  Defendants  in  their  answer,  allege 
that  on  the  death  of  the  late  Rajah,  "  it  was  deter- 
mined, as  an  act  of  State,  by  the  Defendants  and  the 
British  Government"  that  the  Raj  and  dignity  of 
Rajah  of  Tanjore  was  extinct,  and  that  the  State  of 
Tanjore  had  thereupon  lapsed  to  the  Defendants  in 
trust  for  Her  Majesty  ;  and  it  was  thereupon  also  de- 
termined by  the  Defendants,  as  an  act  of  State  and 
Government,  that  the  whole  dominions  and  Sove- 
reignty of  the  State  of  Tanjore,  together  with  the 
property  belonging  thereto,  should  be  assumed  by  the 
Defendants  in  trust  for  Her  Majesty  the  Queen,  and 
should  become  part  of  the  British  territories  and 
dominions  in  India,  in  trust  for  Her  Majesty.  They 
then  allege  that  the  whole  of  the  property  which  they 
have  seized  has  been  seized  by  virtue  of  their  Sove- 
reign rights  on  behalf  of  Her  Majesty,  and  insist  that 
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the  Court  has  uo  jurisdiction  to  inquire  into  the  cir- 
cumstances of  the  seizure,  or  its  justice  with  respect 
to  the  whole  or  any  part  of  the  seizure. 

The  facts,  as  they  appear  in  the  evidenco,  are 
these: — In  November^  1855,  the  Rajah  died.  The 
Government  of  Madras,  within  which  Presidency 
Tanjore  is  situated,  communicated  the  fact  of  his 
death  to  the  Governor-General  of  India,  and  this  fact, 
with  the  views  of  the  Government  of  Madras,  and  of 
the  Governor- General  in  Council  as  to  the  steps 
which  ought  to  be  taken  upon  his  death  in  regard  to 
his  dominion  and  property,  was  communicated  to  the 
Court  of  Directors  in  England. 

The  letters  in  which  these  views  were  communi- 
cated are  not  found  amongst  the  papers  before  us; 
but  it  appears  from  the  letter  of  the  Court  of  Direc- 
tors, dated  the  16th  of  April  1856,  that  these 
Governments  were  of  opinion,  that  the  dignity  of 
Rajah  of  Tanjore  was  extinct,  and  that  the}-  had  taken 
possession,  or  were  about  to  take  possession,  of  the 
dominions  and  property  of  the  Rajah,  and  intended  to 
deal  with  them  in  such  tnanner  as  appeared  to  them 
to  be  just. 

The  answer  of  the  East  India  Company  is  to  the  fol- 
lowing effect : — After  adverting  to  a  suggestion  which 
had  been  made,  to  recognize  one  of  the  daugliters  of 
the  deceased  Rajah  as  his  successor,  thev  say  : — '•  3. 
By  no  law  or  usage,  however,  has  the  daughter  of  a 
Hindoo  Rajah  any  right  of  succession  to  the  Raj,  and 
it  is  entirely  out  of  the  question  that  we  should  create 
such  a  right  for  the  sole  purpose  of  perpetuating  a 
titular  Principality  at  a  great  cost  to  the  public 
revenue.  4.  We  agree  in  the  unanimous  opinion  of 
your  Government,  and  the  Government  of  Madras, 
that  the  dignity  of   Rajah  of   Tanjore  is  extinct.     5. 
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1869.  It  only  remains  to  express  our  cordial  approbation  of 

^The^  the   intentions  you  express   of  treating   the  widow, 

Skcretary  (^\aug]]Lters,   and   dependants    of   the  late  Rajah  with 

CocxciL  kindness  and  liberality.     We  shall,  doubtless,  receive, 

*^  V.    ^  at  an  early  period,  from  you  or  from  the  3fadras  Go- 

Kamachee    yernment,    a   report    of   the    arrangements  made  for 
Bote  '  ^         .         . 

Sahaba.     carrying  these  intentions  into  effect.     G.  The  Resident 

was  very  properly  directed  to  continue  all  existing 
allowances  until  he  could  report  fully  on  them  to  Go- 
vernment ;  but  to  inform  the  recipients  that  Govern- 
ment were  not  to  be  considered  as  pledged  to  their 
continuance." 

It  seems  obvious  from  this  letter  that  the  East 
India  Company  intended  to  take  possession  of  the 
dominions  and  property  of  the  Eajah^  as  absolute 
lords  and  owners  of  it,  and  to  treat  any  claims  upon 
it  of  his  widows,  and  relations,  and  dependants,  not 
as  rights  to  be  dealt  with  upon  legal  principles,  but 
as  appeals  to  the  consideration  and  liberality  of  the 
Company. 

The  further  proceedings  were  of  the  same  cha- 
racter. 

On  the  10th  of  July,  1856,  the  Goyernment  of 
Madras  wi'ote  to  the  Governor- General  in  Council, 
and  after  giving  an  account  of  different  portions  of 
the  property  of  the  late  Rajah,  and  pointing  out 
various  difficulties  and  questions  which  might  arise 
out  of  it,  they  suggested  that  some  person  should  be 
specially  sent  as  a  Commissioner  to  Tanjore,  who 
should  be  "  directed  to  investigate  and  report  upon 
the  various  important  questions  above  enumerated, 
and  any  others  that  may  hereafter  occur,  to  this  Go- 
vernment, as  demanding  inquiry  in  connection  with 
the  general  subject." 

By  a  letter  of  the   8th   of   September,   1856,   the 
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Governor- General  in  Council  approves  of  the  sugges-       1859. 

tion  of   appointing  a  Commissioner,  and  of  the  selec-         The 

tion  of  Mr.   Forbes  for  the  purpose.     He  points  out  ®fg"™N 

certain    matters  ;   amoncrst  others,  the  abolition  of  the     Council 
1  •  1    1       1  T  1      p  ii         OF  India 

Rajahs  Courts,  which  he   leaves  to  the  disposal  ot  the  v. 

Government  of  Madras.  "  But  the  mode  in  which  it  ^""^^^l^^ 
may  be  proposed  to  deal  with  the  Rajah's  debts,  and  Sahaba. 
with  the  State  jewels,  library,  and  armoury,  should  be 
reported  to  the  Governor  of  India,  before  any  mea- 
sures are  taken,  as  also  the  apportionment  of  pensions 
and  gratuities  to  the  family  and  dependants  of  the 
Rajah.  Upon  the  last  point  it  will  be  necessary  to 
lay  down  rules  by  which  the  Government  of  Madras 
should  be  guided." 

Mr.  Forbes  was  accordingly  appointed  to  discharge 
this  duty,  and  written  instructions  for  that  purpose 
were  given  to  him  by  the  Government  of  Madras,  on 
the  25th  of  Septeuiber,  1856.  He  was  directed  not  to 
make  any  general  announcement  of  the  orders  of  the 
Government  of  Lidla .;  but  .;o  possess  the  Durbar 
generally  with  the  purport  of  those  instructions, 
informing  them  that  it  had  been  decided  by  the  home 
authorities  that  the  Baj  of  Tanjore  had  become 
extinct,  but  that  all  liberality  would  be  shown  to  the 
members  of  the  family,  servants,  and  dependants. 
He  was  also,  should  such  caution  appear  called  for,  to 
warn  them  of  the  consequences  that  would  certainly 
ensue  from  any  factious  opposition  -to  the  policy  that 
had  been  decided  on  in  the  case  of  the  Tanjore  Raj. 

In  what  manner  Mr.  Forbes  executed  the  powers 
conferred  upon  him,  appears  in  his  evidence  and  by 
the  documents  proved  in  the  cause. 

On  the  29th  of  Hcpleniher,  1856,  he  caused  an 
order  to  be  made  ou  the  Sirkele,  an  officer  of  the  late 
Eaj'ih,  directing  him  to  make  out  a  list  of  the  property 
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1869.        belonging  to  the  Raj.     'Ko  attention  having  beenipaid 

'^Tnv:        to  this   order,  Mr. /*arJc"S   soon   afterwards   ^yent  hinir 

Secuetauy    ^^^i^   ^q    Taniore,   and    took  up  his  abode,  at  the   lie- 

OF  o'lAli".  IN  •'  ■*• 

CouNcu.     sidcncy,   and  on  the   17th  of    October^    1856,   sent  a 
V.    ^     letter  to  the   Sirkele^  in  which  he  informs  him   of  his 
"^^Boy'^^^^    intention  to  take  possession  of  the  public  property  of 
Sahaba.      the  State  for  the  British   Governnieut,  and  to  place  it 
in  safe  keeping.     He  informs  the   Sirkele  that  he  in- 
tends to  take   charge  of  the   public  property   within 
the  fort,  early  the  next    morning,   and  to  place  it  in 
charge  of  a  detachment   of  the   British  troops,  and  he 
requests  that  the  Sirkele  will  meet  him  at  the  east  gate 
of  the  fort  at  half-past  5  o'clock,  in  company  with  the 
Miirdeshuns   of  the    Tashackdera^    the  arsenal,   and  the 
various  other  departmeuts. 

On  the  following  morning,  accordingly,  taking 
.  advantage,  as  he  say:-,  of  the  presence  of  the  25th 
Eegimont  of  Infantry,  he  goes  to  the  palace.  He 
takes  possession  of  the  property  which  is  found  in  it. 
He  has  it  placed  in  rooms,  sealed  with  his  seal,  and 
stations  sentries  at  the  different  doors. 

It  is  clear  from  Mr.  Forhes's  report  to  the  Madras 
Gov^rnuiei.!;  of  what  took  place  on  the  occasion,  tliat 
though  no  resistance  was  offered  by  the  family  of  the 
Rajah^  or  the  inhabitants  of  the  fort,  to  the  seizure  of 
the  Raj,  and  of  the  palace  and  property  of  the  Rayih^ 
it  was  regarded  on  both  sides  as  a  mere  act  of  power 
not  resisted,  because  resistance  Avould  have  been  vain. 
"Much  sorrow,"  he  says,  -'was  expressed,  and  much 
giief  v.as  shown ;  but  all  submitted  at  once  to  the 
authority  of  the  Government,  and  placed  themselves 
in  its  hands." 

It  is  by  these  acts  of  Mr.  Forbes  that  the  East 
India  Company  is  in  possession  of  whatever  property 
it  holds  now  claimed  by  the  Respondent.     The  acts  of 


ON  APPEAL  FROM  THE  EAST  INDIES. 


53: 


JMr.  Forbes  were  approved  by  the  Governor  of  Madras 
by  a  minute,  dated  the  21st  of  October,  1856  ;  and  the)' 
are  adopted  and  ratified  by  the  East  India  Company 
in  their  answer  in  this  suit. 

What  property  of  the  Rajah  was  within  the 
authority  given  to  Mr.  Forbes,  and  what  may  be 
the  consequence  of  any  seizure  in  excess  of  that 
authority,  we  will  consider  under  the  next  head ; 
but  that  the  seizure  was  an  exercise  of  Sovereign 
power  effected  at  the  arbitrary  discretion  of  the 
Company,  by  the  aid  of  military  force,  can  hardly 
admit  of  doubt. 

But  then,  it  is  contended,  that  there  is  a  distinction 
between  the  public  and  private  property  of  a  Hindoo 
Sovereign,  and  that  although  during  his  life,  if  he  be 
an  absolute  Monarch,  he  may  dispose  of  all  alike,  yet 
on  his  death  some  portions  of  his  property,  termed 
'lis  private  property,  will  go  to  one  set  of  heirs,  and 
he  Raj  with  that  portion  of  the  property  which  is 
•ailed  public,  will  go  to  the  succeeding  Rajah. 

It  is  very  probable  that  this  may  be  so  ;  the  general 
"ule  of   Hindoo  inheritance  is    partibility,  the  succes- 
ion  of  one  heir,  as  in  the  case  of  a  Raj,  is  the  excep- 
ion.     But   assuming  this,    if   the   Company,  in   the 
xercise  of  their  Sovereign  power,  have  thought  fit  to 
,^eize  the  whole  property  of  the  late  Rajah,  private  as 
vvell  as  public,  does  that  circumstance  give  any  juris- 
liction  over  their  acts  to  the  Court  at  Madras  ?     If 
ihe  Court  cannot  inquire  into  the  act  at  all  because  it 
is  an  act  of  State,  how  can  it  inquire  into  any  part  of 
it,  or  afford  relief   on   the  ground  that  the  Sovereign 
power  has  been  exercised  to  an  extent  which  Muni- 
cipal law  will  not  sanction  ? 

It  is  said,  however,  that  it  was  not  the  intention  of 
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1859.        tlio  East  India   Company  that  the  private  property  of 

The        the  Rajah  should  be   the  subject  of  seizure,  and  it  is 

orSxATEix  <^^''^6^^'6*^^  ^'^    the   judgment   of  the    Court  below,  that 

Cot'ncil'    the  letter  of  Mr.  Forbes    to  the  Si'rMe  of  the  17th  of 

Ociober,  185&,  shows  that  he  knew  there  was  private 

property    amongst  that  about  to  be  seized  ;    and  that 

he  expressly  states  that  all  property  to   which  a  claim 

can  be  established  shall  be  restored  ta  its  owner. 

But  it  appears  to  their  Ix)rdships  that  in  this  pas- 
sage the  Chief  Justice  has  not  quite  accurately  col- 
lected the  meaning  of  Mr.  Forhesh  letter ;  the  dis- 
tinction there  made  between  private  and  public  pro- 
perty seems  to  apply,  not  to  property  of  the  Bajah^ 
but  to  property  which  might  be  seized  by  the  ofhcera 
as  in  the  possession  af,  or  apparently  belonging  tOy 
the  Rajah,  while  in  fact  it  belonged  to,  or  was  subject 
to,  the  claims  of  other  pei'sons.  All  claims  which 
might  be  advanced  to  any  part  of  the  property  seized^ 
by  institutions  or  individuals,  were  to  be  carefully  in- 
vestigated, and  all  to  which  a  claim  might  be  substan- 
tiated w^ould  be  restored  to  the  owner. 

But,  whatever  may  be  the  meaning  of  this  letter,  it 
affords  no  argument  in  favour  of  the  judgment  of  the 
Court ;  but  rather  an  argument  against  it.  It  shows 
that  the  Government  intended  to  seize  all  the  property 
which  actually  was  seized,  whether  public  or  private, 
subject  to  an  assurance  that  all  which,  upon  investi- 
gation, should  be  found  to  have  been  improperly 
seized,  would  be  restored.  But,  even  with  respect  ta 
property  not  belonging  te  the  Rajah,  it  is  difficult  to 
suppose  that  the  Government  intended  to  give  a  legal 
right  of  redress  to  those  who  might  think  themselves 
wronged,  and  to  submit  the  conduct  of  their  officers^ 
in   the  execution   of  a  political  measure,  to  the  judg- 


S^iJ-AiiA. 
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meut  of  a  legal  tribunal.     They  intended  only  to  de-        18.59.^ 
clare  the  course  whicli  a  sense  of  justice  and  humanity         Tke 
would  induce  them  to  adopt.  of  State  in 

With  respect  to  the  property  of  the  Rajah,  whether  q^^iJ^ia 
public  or  private,  it  is  clear  that  the  Government  in-  ^  v. 
tended  to  seize  the  Avhole,  for  the  purposes  wliicli  boyk 
they  had  in  view  required  the  application  of  the 
whole.  They  declared  their  intention  to  make  provi- 
sion for  the  payment  of  his  debts,  for  the  proper 
maintenance  of  his  widows,  his  daughters,  his  rela- 
tions and  dependants ;  but  they  io tended  to  do  this 
according  to  their  own  notions  of  what  was  just  and 
reasonable,  and  not  according  to  any  rules  of  law  to 
be  enforced  against  them  by  their  own  Courts.  In  the 
letter  already  referred  to  of  the  8th  of  September, 
1856,  from  the  Secretary  of  the  Government  in  India 
to  the  Government  of  Madras^  it  is  distinctly  stated : 
— "The  relations  whom  the  Rajah  of  Tanjore  has  left 
are  in  this  position :  they  are  without  any  rights  of 
inheritance ;  "  and  it  then  proceeds  to  enumerate  those 
relations  who  are  thus  without  any  rights  of  inherit- 
ance, and  mentions  as  the  first  amongst  them  the 
Queen  Dowager,  the  liespondent  in  this  appeal ;  and 
it  proceeds  to  speak  of  all  those  relations  as  claimants 
upon  the  consideration  of  the  Government,  and  to 
describe  in  what  manner  those  claims  are  to  be  met. 
How  is  it  possible,  in  the  face  of  this  declaration,  to 
hold  that  it  was  the  intention  of  the  Government  to 
recognize  the  right  of  inheritance  of  the  Respondent, 
and  to  exclude  from  seizure,  and  to  subject  to  process 
of  law,  any  portion  of  the  property  of  the  deceased 
Sovereign  ?  If  there  had  been  any  doubt  upon,  the 
original  intention  of  the  Government,  it  has  clearly 
ratified  and    adopted    the    acts    of  its    agent,  which 
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accortliug  to  the  principle  of  the  decision  in  Buron  v. 
Denman^  is  equivalent  to  a  previous  authority. 

The  result,  in  their  Lordships'  opinion,  is,  that  the 
property  now  claimed  by  the  Eespondent  has  been 
seized  by  the  British  Government,  acting  as  a  Sove- 
reign power,  through  its  delegate  the  East  India  Com- 
pany ;  and  that  the  act  so  done,  with  its  consequences, 
is  an  act  of  State  over  which  the  Supreme  Court  of 
Madras  has  no  jurisdiction. 

Of  the  propriety  or  justice  of  that  act,  neither  the 
Court  below  nor  the  Judicial  Committee  have  the 
means  of  forming,  or  the  right  of  expressing,  if  they 
had  formed,  any  opinion.  It  may  have  been  just  or 
unjust,  politic  or  impolitic,  beneficial  or  injurious, 
taken  as  a  whole,  to  those  whose  interests  are  affected. 
These  are  considerations  into  which  their  Lordships 
cannot  enter.  It  is  sufficient  to  say  that,  even  if  a 
wrong  has  been  done,  it  is  a  wrong  for  which  no 
Municipal  Court  of  justice  can  afford  a  remedy. 

They  must  advise  Her  Majesty  to  reverse  the 
decree  complained  of,  and  to  dismiss  the  Plaintiff's 
Bill ;  but  they  will  recommend  that  no  costs  should 
be  given  of  the  proceedings  either  in  the  Court  below 
or  in  this  appeal. 


The  following  proceedings  took  place  in  India  upon 
the  receipt  of  the  above  judgment,  as  appeared  re- 
corded in  the  minute  by  the  Honourable  the  President, 
Sir  Charles  E.  Trevehjan^  dated  the  8th  of  Noveiaber, 
1859. 

"1.  The  Lords  of  the  Committee  of  the  Privy 
Council,  conclude  their  judgment  on  the  appeal  of 
The  East  India  Company  v.  Kamachee  Boijc  Sahaba 
as     follows : —  '  The     result,     in    their     Lordships' 
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opinion,   is,    that     the   property  now  ckiiiiied   by  the       ^''^• 

Respondent   lias  been  seized   by  the   Britisli    Govern-         The 

o  •  i-1  1    '4^      1^1.      Secretary 

ment,  acting  as  a  Sovereign   power,    through  its  dele-   or  State  kv 

erate,  the  East    India    Comnanv  ;  and    that  the  act  so      Council 
c>       '       ,       ,  .  "  ,    „  or  India 

done,  with  its  consequences,  is   an    act   of    State  over  v. 

which  the    Supreme    Court  of   Madras    has   no  juris-      '^boye 
diction.  Sahaba. 

''  '  Of  the  propriety  or  justice  of  that  act,  neither 
the  Court  below  nor  the  Judicial  (.lominittee  have  the 
means  of  forming,  or  the  right  of  expressing,  if  they 
had  formed,  any  opinion.  It  may  have  been  just  or 
unjust,  politic  or  impolitic,  beneficial  or  injurious, 
taken  as  a  whole,  to  those  whose  interests  are  affected. 
These  are  considerations  into  which  their  Lordships 
cannot  enter.  It  is  sufficient  to  say  that,  even  if  a 
wrong  has  been  done,  it  is  a  wrong  for  which  no 
Municipal    Court  of  justice  can  afford  a  remedy.' 

"  2.  While,  on  the  one  hand,  the  Government  is 
left,  by  this  decision,  free  to  take  whatever  course  it 
considers  best ;  on  the  other,  a  serious  responsibility 
has  been  cast  upon  it.  The  Government  is  declared 
to  be  sole  arbiter,  unrestrained  by  the  ordinary  obli- 
gations of  Municipal  law ;  and  it  is,  therefore,  pecu- 
liarly incumbent  upon  us  to  show  that  we  are  pre- 
pared to  act  in  the  spirit  of  those  principles  of  equity 
and  liberality  which  are  the  foundation  of  all  law. 

"3.  The  original  proceeding  by  which  the  Raj  oi 
Tunjore  was  declared  to  have  escheated  to  the  Govern- 
ment of  India  on  the  death  of  the  late  Raja  has  often 
been  described  as  an  act  of  spoliation.  I  cannot  see 
it  in  that  light.  I  have  always  been  opposed  to  what 
has  of  late  years  been  called  '  The  policy  of  annexa- 
tion.' It  has  always  appeared  to  me  that  well-consti- 
tuted Native   States   are   an   essential  clement  of  the 
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iHoD.        Anglo-Iudian  Empire  ;  aud  this  view   has  been  amply 

The        coiiiimcd  by   the  experience    acquired  during    the  late 

,  r.rKETAKY   convulsion.     But    Taujore   was    not  a    Native    State. 

OK  bl  ATK  I>  •' 

Council     The  Rajah   had  neither  people    nor    territory    beyond 
y.  the  walls  of  his  palace.     He  had  no  duties  of  Govern- 

Kamaciiee  y^^i^t  to  perforin.  He  and  his  numerous  dependents 
Sauaba.  were  a  heavy  charge  upon  the  industrious  portion  of 
the  population,  without  rendering  any  return.  So  far 
as  any  political  effect  was  produced,  it  Vv^as  decidedly 
injurious,  because  the  arrangement  kept  alive  preten- 
sions which  circumstances  might  at  any  time  quicken 
into  open  hostility,  as  lately  happened  at  Delhi.  The 
entire  community  is  interested  in  the  growth  of  a 
feeling  of  loyalty  to  the  Sovereign,  and  there  ought  to 
be  nothing  to  interfere  with  the  undivided  allegiance 
of  the  Queen's  own  subjects  in  Her  own  dominions. 
It  has  also  been  proved  by  numerous  examples,  that 
there  is  no  condition  so  demoralising  as  that  of 
a  society  which,  Avhile  it  is  elevated  above  public 
opinion,  has  no  appropriate  dnties  to  engage  in. 

"4.  The  Rajah  had  died  leaving  no  legitimate  or 
adopted  son.  The  only  claimant  is  his  senior  surviv- 
ing widow.  My  first  twelve  years  of  public  service 
were  passed  in  the  Indian  Diplomatic  department, 
and  I  have  as  extensive  a  knowledge  of  the  customs 
and  practice  of  Native  Chiefs  as  most  people.  I 
mention  this  as  my  justification  for  offering  a  confidont 
opinion,  that  the  succession  of  females  forms  no  part 
of  the  constitution  of  Native  States  or  Chiefship:^. 
It  may  occasionally  have  taken  place,  as  in  the 
instance  of  Holkarh  Avidow,  Arhalaya  Bhai,  and  the 
Begum  Suniroo,  but  the  special  nature  of  the  circum- 
stances in  those  cases,  shows  that  it  was  a  deviation 
from  an  established  rule.     No    Avell-informcd  and  im- 
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partial  native  would   maintain  the  right  of  snooossion        ^^^>^- 
of  a  female  to  a  Hindoo  R(fj.  The 

"  5.  I,    therefore,    consider  that,    whether  regard  be   oFSr^Tr/iN- 
had  to   the   customs  of  the   country  or  to   the   public      Couxcil 

OF  In'DIA 

good,   this  is  a  true   escheat.     The  so-called   Tan/ore  i\ 

Raj  has  lapsed  to  the   Government  of  Lidia.     That   ^^'boye'^'^ 
Government  stands  in  the  place   of  the  late  liajali.     Sahaba, 
AYhile  we  are  bound  to  fulfil  his  just  obligations,  it  is 
our  duty  to  secure,  on  behalf  of  the  public,  everything 
belonging  to  the  R/j  not  required  for  that  purpose. 

"6.  A  great  deal  of  discussion  has  taken  place 
about  what  ought  to  be  considered  public  or  private 
property.  This  seems  to  me  to  proceed  upon  a  mis- 
taken view  of  the  nature  of  the  case.  The  Raj  has 
merged  in  the  Government  of  India.  Everything 
which  belonged  to  the  late  Rajah  at  the  time  of  his 
death,  therefore,  now  belongs,  by  right,  to  the  Go- 
vernment. If,  previously  to  his  decease,  he  had  made  a 
ho7id  fide  alienation  of  any  property  acquired  out  of  his 
savings,  that  property  has  passed  into  the  condition  of 
private  property.  Otherwise,  all  that  he  left  would 
have  descended  to  his  heir,  if  he  had  had  one ;  and 
not  having  had  one,  it  has  lapsed  to  the  paramount 
authority  representing  the  general  public.  We  have 
to  pay  the  late  RajaJt's  debts,  and  to  provide  for  his 
numerous  relations  and  dependants  as  ultimus  lucres  ; 
and  we  are  entitled,  in  the  same  character,  to  all  that 
remainded  of  his  property.  It  would  not  have  been 
possible  for  any  one  except  the  successor  to  the  Raj 
to  have  undertaken  these  obligations.  To  any  other, 
the  loss  would  have  greatly  exceeded  the  advantage. 
The  view  taken  in  this  paragraph  is  the  same  which  is 
maintained  by  the  Advocate-Generals  at  Calcutta  and 
Madras, 


SeCkktauy 
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18,39.  ''  7.  Assuming  the   correctness    of  these  principles, 

The        I  will  consider  the  several  points  requiring  decision. 

"  First,  the  late  Rajah^s  debts   must  be  ascertained 
OorxciL      ^^•^tll  a  view  to    their   early    liquidation.     Experience 
r.  shows  that  more  than  ordinary  care  should  be  taken, 

Kamachee    -^  g^^ij  cases,  in  order  to  sliut  out  fictitious  claims. 

BOYE  ' 

Sahaba.  "  Secondly,  the  Supreme  Government  laid  down  as 

long  ago  as  the  8th.  of  September^  1856,  rules  for  the 
grant  of  pensions  to  the  family  and  dependants. 
These  are  divided  into  three  classes :  viz.,  first,  the 
immediate  members  of  the  Raja/i's  family  ;  secondly, 
his  relations ;  and  thirdly,  his  servants  and  pensioners. 
In  the  case  of  the  third  class,  those  rules  have  already 
been  acted  on,  and  the  pensions  awarded  have  for 
some  time  been  paid.  The  pensions  of  the  chief 
members  of  the  family  only  arc  heritable.  In  the  case 
of  a  man,  they  may  pass  for  two  generations,  a  moiety 
lapsing  on  each  succession  ;  while,  in  the  case  of  a 
woman,  they  may  descend  with  the  same  deduction 
for  one  generation  only.  The  case  of  those  belonging 
to  the  second  class,  who  are  not  nearly  allied  to  the 
late  Rajah,  was  considered  to  be  fully  met  by  the 
grant  of  a  pension  for  a  single  life,  which  may  be 
commuted  for  a  gratuity. 

"8.  Mr.  Phillip fi^  the  late  Commissioner  of  Tan- 
jore^  proposed  to  place  103  persons  in  the  first 
class,  as  follows: — '  1.  The  mother  of  the  late  Rajah. 
2.  His  senior  widow.  3.  His  fifteen  junior  widows. 
4.  His  daughter.  5.  His  two  elder  sisters.  C.  His 
niece,  her  husband  and  children.  7.  His  son-in-law. 
8.  Three  nephews  and  their  families.  9.  The  late 
Rajah  Sevajeeh  seraglio,  in  number  59  persons;  in- 
cluding, apparently,  6  natural  sons  and  11  natural 
daughters  of  the  Rajah.  10.  The  Rajah  Saj'abhoji's 
seraglio,  18  persons.     11,  The  desceodants,  four  in 
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number,    of     Tukiiji    Sahib^    fourth    Rajah    of     Tan-        i^^S- 
joye:  The 

''  0.  As  far  as  the  eighth  head,  no   objection  can  be  o?^s™"x 
made  ;    but  I    cannot    tliink    that   the  59  persons    be-     Council 

1         •  11  r.    ■    7'  T  1  *^^  India 

hjngiug   to   tlie  late    liajah  -s'   seraglio,  or  the   persons  v. 

who   chiiiii    through   former    Raiahs,    are    entitled    to    ^Boy^e^'^'' 

lieritable    pensions.     This    advantage   may,    however,     Sahara. 

be  conceded   to  the  natural  sons  and  daughters  of  the 

late  Rajah. 

"  10.  Not  long  b(;fore  his  death,  the  late  Rajah  nvdv- 
ried  sixteen  wives  in  one  day.  These  ladies  and  their 
families  came  from  the  Dcccan ;  and  every  facility 
should  be  given,  by  commuting  their  pensions,  or 
making  the  j)ayments  elsewhere,  for  their  returning  to 
their  original  homes. 

*'  11.  The  pensions  should  be  in  full  of  every  per- 
sonal claim.  Xo  establishment  should  be  kept  up  for 
any  one ;  and  the  old  system  of  procuring  supplies 
through  the  Collector  should  come  to  an  end.  Any 
additional  allowance  .should  be  made  which  may  be 
required  to  compensate  for  the  loss  of  these  advan- 
tages ;  and  the  agent  should  continue  to  protect  the 
interests  of  the  ladies  and   assist  them  by  his  advice. 

''12.  Sukhara?n,\h.e  late  Raj'- \'s  son-in-law,  ought 
not,  1  think,  to  be  subjected  to  any  deduction  of  his 
stipend,  on  account  of  his  inheriting  his  late  wife's 
settlement ;  and  the  RajaNs  only  surviving  legitimatti 
daughter  should  be  allowed  an  additional  Es.  6,000  a 
year  on  her  marriage,  as  proposed  by  Mr.  Phillips. 
No  difference  should  be  made  between  those  who 
supported  and  those  who  stood  aloof  from  the  senior 
widow  in  the  late  litigation. 

"13.  The  contents  of  the  library,  armoury,  and 
jewel  rooms  sliould  be  carefully  examined ;  and  while 
such  articles  as  were  exclusively  State  property  should 

VOL.  VIT.  Q  2 
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be  held  at  the  disposal  of  the  Government,  the  most 
liberal  consideration  shoiild  be  given  to  any  claim 
that  may  be  made  on  behalf  of  the  Ranee  or  others 
connected  with  the  late  llajah. 

"14.  The  only  remaining  point  is  the  landed  pro- 
perty. The  bulk  was  retained  by  the  Rajah,  contrary 
to  the  provisions  of  the  Treaty  by  which  the  Province 
was  ceded  to  the  East  India  Company  in  1779  ;  bat, 
according  to  my  view,  as  expressed  in  the  early  part 
of  this  minute,  it  matters  not  in  what  manner  pro- 
perty came  into  the  possession  of  the  Rajah.  What- 
ever actually  belonged  "to  the  Rajah  at  the  time  of  his 
death  is  included  in  the  escheat,  and  now  belongs  to 
the  Government. 

"  15.  Fourteen  villages  are  claimed  on  behalf  of  the 
mother  of  the  late  Rajah  as  having  been  granted  to 
her  by  her  late  husband,  Rajah  Sarahhoji ;  such  a 
grant  is  undoubtedly  extant,  but  if  her  possession  was 
ever  more  than  nominal,  it  altogether  ceased  in  1827, 
after  which  the  Rajah  dealt  with  the  property  entirely 
'as  his  own.  Our  Advocate-General  is,  therefore, 
rightly  of  opinion  that  these  villages  must  be  con- 
sidered as  belonging  to  the  Raj.  Mr.  Fhillijjs,  while 
he  admits  that  the  Dowager  Ranee  has  no  just  claim, 
proposes  that  she  should  have  the  enjoyment  of  these 
villages  during  the  remainder  of  her  life.  I  do  not 
concur  in  this.  The  aged  lady  should  have  a  pension 
allowed  her,  sufficiently  liberal  to  enable  her  to  spend 
the  remainder  of  her  days  with,  all  possible  ease  and 
comfort ;  but  more  than  this  is  not  required  ;  and  it 
is  not  desirable  that  she  should  have  the  management 
of  villages.  There  are  three  villages,  the  Mirasi 
rights  in  which  were  originally  purchased  by  the 
widow  of  Ttdasiji,  the  adoptive  father  of  Sarahhoji. 
They    descended    to    the    late    mother  of    the   Rajah's 


\ 
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only  surviving  daughter,   to  whom  they  shouhl  now         i"*-^-'- 

be  made  over,  together  with  the  arrears  which  have        The 

accumulated   since    her   father's   death.      Alienations  J'/staxe  in 

from  the  landed  property,  which   are  of  the  nature  of     Cotocil 
^      ^       *' '  OF  India 

Kna?u,  should  be  dealt  with  under  the  Enam  rules.  v. 

''  IG.  If  my  colleagues  concur  in  these  views,  I  pro-      "^boye 
pose  that  Mr.  Phillips,  who  is  well  acquainted  with  the      Sahaba. 
whole  subject,  should  be  specially  appointed  as  Com- 
missioner, to  give  effect  to  the  arrangements  that  may 
1)0  finally  approved  by  the  Supreme  Government. 

"17.  There  is  no  reason  to  doubt  the  correctness  of 
the  data  upon  which  Mr.  PhilHj)s  calculated  the  pen- 
sions proposed  by  him  for  the  several  classes  of 
claimants  ;  but  if  my  views  are  adopted,  some  modi- 
fication will  be  required  in  particular  cases  ;  and  if 
Mr.  Phillips  should  think,  on  the  review  he  will  now 
have  to  take  of  the  subject,  that  his  first  proposals 
should  in  any  other  instance  be  amended,  we  shall  be 
ready  to  reconsider  them  with  him.— C.  U.  Trevelf/any 

"  Minute  by  the  Honourable  the  President,  dated 
23rd  of  November,  1859. 

*'  On  the  first  point,  it  must  be  observed,  that  the 
villages  were  not  only  managed,  but  their  proceeds 
Avere  appropriated  by  the  Rajah.  In  short,  they  were 
treated  after  1827,  entirely  as  his  own  property.  This 
has  been  reported  by  our  Commissioner,  and  has  been 
argued  upon  as  a  fact  by  the  Law  Officers. 

"As  regards  the  objection  to  Mr.  Phillips  on  the 
ground  of  his  connection  with  the  Sadder  Court,  this 
case  has  been  expressly  declared  by  the  Privy  Council 
to  be  beyond  the  limits  of  any  Municipal  jurisdiction. 

"  C.  K  Trcvehjanr 

"  Gindi,  23rd  November,  1859." 
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Bai'.oo  (Joi'AL  Lai. I,  Tii^Kdou  -  Jjipellanty 

AND 

'I'ku'k   (^iiunder  IIai         -         -       -  Respondent* 
On  petition  front  thn  Siuhier  Dcwunnij  Ad  iwlut  at 
C<dcutta. 

8tli  Feb.  Jl  Ills  was  an  application  for  special  leavo  to  appeal. 
1S60.  five  suits  had  been  instituted  between  the   same  par- 
Five  sepa-  ties   in    India ;    each    suit  Avas  in  ]-espect  to  the  same 
brought  by  Tolook^  and  involved  the  same  question  of  law. 
PlaiSiff  '^^®  petition  set  forth  that  the  suit  was  brought  by 
against  the  the  petitioner   in    the    Court  of  the  Principal    Sudder 

same  Defen-  p     i        ^v?   ?       o      ? 

flants,  in         Ameeti    or  the  Zdiali    Buckerguuge^    to    have   rent  or 

which  the 
same  question 


jumma     assessed    upon    a    Talook^    held    at  a  variable 
of  law  was      Yent.     That    four    other    separate    suits    between  the 

raised,     iho  ,  '■ 

amount  in-  same  parties  were  brought  for  the  purpose  of  obtain- 

suit  was  under  in g  decrees  to    assess    each   oi  W\q  Tcdooks.     That  the 

the  appeal-  amount  of  the  claims   involved  in  the  live  suits,  were 

altWhin  I'Gspectively  as  follows  :  in  the  first  suit,  Rs.  3,815  ;  in 

the  aggregate 

the  amounts        *   Present  :   Members  of  the  Judicial  Coinmittee, — The  Eight 

cSd^h^t'      ■^°'^-  ^^^'^  Kingsdown,  the  Eight  Hon.  The  Lord  Justice  Knight 
sum.  Leave     Bruce,  the  Eight  Hon.  The  Lord  Justice  Timier,  and  the   Eight 
to  appeal  in     Hon.  Sir  John  Taylor  Coleridge, 
granted,  upon        Assenor—Thd  Eight  Hon.  Sir  La^Tence  Peel. 
the  under- 
taking that  the  parties  consented  within  two  months,  by  a  proceeding 
before  the  Sudder  Dewanny   Adawlut,    to   abide  by  the  decision  of  the 
Privy  Council  in  the  first  appeal,  as  governing  the  four  other  appeals, 
when  the  Eegistrar  of  the  .S'Kc^c^er  Dewanny   Adawlut  ^as  to   transmit      , 
only  the  transcript  of  the  first  suit ;  otherwise,  the  five  transcript?  to  be 
remitted  in  the  ordinary  coiirse. 
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the  scccnid,  Es.  1,990;  (ho  third,  Rs.  3,799  ;  the  }^^^ 
fourth,  Rs.  945  ;  and  in  the  fifth,  Rs.  950,  That  ^>ab<u> 
the  phnidings  were  distinct^  hot  that  the  same  defence  lai.l 
was  set  up  by  the  Defondant  in  each  suit,  in  respect  Tiiakooh 
of  the  Talook.  That  on  the  20th  of  Jauaarn^  1B5S,  TcT-nc 
one  jadgincuit  and  decree  was  pronounced  in  all  the  li^j. 
suits  by  the  Principal  Sudder  Amcen.  That  tlie  De- 
fendant appealed  to  the  Zillah  Judge,  v/ho  pro- 
nounced a  judgment  and  decree  in  the  first  suit  and 
appeal  only,  stating,  at  the  same  time,  that  a  copy  of 
his  decree  would  be  filed  with  the  four  other  appeals, 
and  that  the  decree  in  the  first  suit  governed  the  four 
other  suits  on  appeal.  That  the  Appellant  appealed 
to  the  Sudder  Deivanwj  Adaivlut,  filiag  a  separate 
petition  of  special  appeal  against  that  decree,  and 
also  a  petition  in  each  of  the  four  other  appeals,  ac- 
cording to  the  practice  of  the  Court.  That,  at  the 
hearing  of  the  first  of  the  appeals,  the  Sudder  Court 
refused  to  allow  a  special  appeal,  which  order  the 
Court  declared  applicable  to  the  four  other  appeals. 
And  the  Petitioner  submitted,  that  though  the  aggre- 
gate anu)unt  of  the  claim  in  the  five  suits  exceeded 
Rs.  10,000,  the  prescribed  limit,  under  which  the 
Sudder  Dewannij  Adaivlut  had  no  power  to  grant  leave 
to  appeal  to  Her  Majesty  in  Council,  yet  the  amount 
or  value  of  the  claim  stated  in  each  of  the  plaints,  was. 
below  that  sum,  being  respectively,  Rs.  3,815,  Rs.  1,990, 
Rs.  3,799,  Rs.  945,  andRs.  950  ;  and  that,  therefore, 
the  Petitioner  did  not  apply  to  the  Sudder  Dewannij 
Court  for  leave  to  appeal,  as,  according  to  the  prac- 
tice of  that  Court,  leave  to  appeal  to  England  could 
not  be  granted  in  any  one  of  the  appeals.  And  the 
petition  prayed  for  special  leave  to  appeal  against  the 
Order  of  the    Sadder  Dewannij  Adaivlut  at  Calcutta^  of 


Rai. 
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1800.  the  2-jth  of  Febnian/,  ISOP,  in    all    five    appeals  from 

]}Aiioo  the  judgment  and  decree  of  the    Zillah   Court,    of  the 

lTll^  17th  of  Juhj,  185S,  and  from  the  judgment  and  decree 

Thakoor  of  the  Zillah   Judoje,    made    in    all  the   r.ve    separate 

V. 

Teluk       appeals. 
Chinueu 

The  petition  was  ex-parte. 
]\Ir.  Lelth  in  support  of  the  petition. 

Important  questions  of  Hindoo  law  arise  in  these 
suits  to  justify  an  indulgence,  by  admitting  the 
appeals,  though  each  suit  is  under  the  prescribed 
appeal  value  of  Rs.  10,000,  provided  by  the  Order  in 
Council,  of  the  10th  Aprils  1838.  If,  however,  leave 
to  appeal  be  granted  in  the  first  suit,  the  decision  of 
your  Lordships  will  govern  the  other  four  cases,  and 
it  will  save  expense,  if  only  the  first  transcript  be 
gent  to  England^  as  it  will  not  be  necessary  to  trans- 
mit the  records  of  the  proceedings  in  the  four  other 
suits.  The  Hespondent  cannot  be  prejudiced  by 
this  course,  as-  the  decree  of  the  Courts  below  was 
in  his  favour,  and  no  steps  can  be  taken  on  the  other 
judgments  which  can  interfere  with ^any  decision  to 
be  pronounced  here  upon  the  appeal. 

Their  Lordships  granted  the  application,  upon 
the  terms  contained  in  the  following  report  : — 
"  That  leave  ought  to  be  granted  to  Gopal  Lall 
Thakoor^  to  enter  and  prosecute  his  appeal  from  the 
order,  judgment  or  decree  of  the  Sadder  Dewanny 
Adatvhit  at  Calcutta^  of  the  26tli  of  Fchnuiry, 
185',),  in  all  the  five  special  appeals  from  the  judg- 
ment, order  or  decree  of  the  Zillah  Judge  of  the 
17th  of  Juhj^    1858,    and  also    to    enter    and    pro- 


GrOPA  I, 
T.fAKOOR 
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socute    his    appeal   from  the    last  -  mentioned   jiidg-        I'^co. 
mont,    order   or  decree  of    the   Zillah   Judge,    made       Babw 
in    all    the  five  suits   in    which  such   special  appeals 
arose,  upon    depositing    in    the  Eegistry  of  the  Privy 
Council  the  sura  of   £500  sterling,   as  security  for  the      Chundeh 
costs   of  the   Ilespondent,    in   case  the  appeal  should        ■^'^^• 
be    dismissed,  but    with  liberty  to  the.  parties  in  these 
suits   and  appeals   respectively    to  agree  and  consent, 

if  they  should  be  disposed  b}^  a  proceeding  in  the 
Sadder  Dewanny  Adawlat,  that  the  appeal  should  be 
entered  and  prosecuted  in  the  first  of  such  suits  for 
the  sum  of  Es.  3,815  only,  and  that  in  the  special 
appeal  in  that  suit  only,  the  parties  agreeing  and 
undertaking  that  the  four  other  suits  and  of  the  four 
other  appeals  therein  respectively,  should  abide  the 
result  of  this  appeal ;  that  the  parties  should  be 
bound  therein  respectively  by  the  judgment,  order 
and  decree  of  Her  Majesty  in  Council,  to  be  hereafter 
made  on  this  appeal,  and  in  all  respects  as  if  such 
judgment,  order  and  decree  had  been  made  and  pro- 
nounced in  each  of  the  four  suits  and  special  appeals 
respectively  aforesaid,  and,  as  if  an  appeal  had  been 
entered  and  prosecuted  in  respect  of  each  of  them ; 
and  that  the  parties  should  have  two  calendar  months 
from  the  date  of  the  filing  of  Her  Majesty's  Order  on 
this  report  in  the  Sudder  Dewanny  Adawlut,  so  to 
agree  and  consent  as  aforesaid.  And  their  Lordships 
do  further  report  to  your  Majesty,  that  the  Eegistrar 
of  the  Judder  Dewanny  Adawlut  ought  to  be  di- 
rected to  transmit  to  the  Eegistrar  of  the  Privy 
Council,  without  delay,  authenticated  copies  under  the 
seal  of  the  Court  of  the  record,  pleadings,  proceed- 
ings and  evidence  proper  to  be  laid  before  Her  Ma- 
jesty on  the  hearing  of  this  appeal,  upon  payment  by 


t)b'2  CASES    iN     i'HK    rUlVY    COUNCIL 

Ks(iO.  the  Appellant  of  tlie  usual  fees  for  the  same,  and  that 
Bauo,)  if  tlio  parties  should  agree  and  consent  as  aforesaid, 
i"'V       thou    that    the   record    and   evidence,  in  or  relatiuijr  to 

ijAI.l.  '  o 

TiiAKooii  the  first  suit  and  appeal  therein  respectively  only, 
Tiu.iK  should  be  transmitted,  with  the  judgments,  orders 
'ixu**^^'^  and  decreets  of  the  Principal  Judder  Ameen,  Zillah 
Judge,  and  Sudder  Dewaniiy  Adawhit^  with  such 
other  documents  and  papers  as  the  parties  may 
require  to  have  transmitted  to  the  Registrar  of  the 
Privy  Council ;  but  that  in  the  event  of  the  parties 
not  agreeing,  and  consenting  in  manner  and  Avithin 
the  time  aforesaid,  then  and  in  that  case  that  all  the 
records,  evidence  and  papers  in  each  of  the  suits  and 
appeals  respectively  in  all  the  Courts  below,  should 
be  immediately,  on  the  expiration  of  the  two  months, 
or  as  soon  after  as  possible,  transmitted  to  the  Regis- 
trar." 

This  report  was  approved  by  Her  Majesty. 
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Pr.vnxath  Roy  C'howdry         -  -       Appellant^ 


AND 


Ranee  Surxomoyee  _         .         .        Jlesponden/.* 


On  petition  from  the  Sadder  Deivanny  Adawht 
at    Calcutta, 


T 


HIS  was  a  petition   for   leave   to   appeal,   ^vlucll     7t]i  Dec, 
liad  been  refused  by  the  Siidder  Court  at  Calcutta^  as        i«o9. 
the  amount  in  suit  was  under  Es.  10,000,  the  appeal-      The  value 
able  value  prescribed  by  the  Order  in  Council  of  the  matterindis- 

10th  of  April,  1836.  faf/in^the°^ 

The  suit  was  instituted  in  the  Zillah  Court  of  the  plaint  at  a 
Twenty-four  Pergunnahs  by  the  Petitioner,  Frannath  ingthemini"- 
Roy  CJmvdry,  the  owner  of  lands  held  under  a  Pat-  SrioToo!'' 
nee  tenure  against  the  Respondent,   for  the  remission  provided  by 

,.     -r.  ,.  •      1       -1  1    t^e  Order  in 

of  Putnee  rents,  on  account  of  certain  lands  resumed  Coundi  of  the 
by  the  Government,  and  paid  by  him  to  Govern-  issel'was're- 
ment,  amountin<]j  as  alleired  in  the  rjlaint,  with  arrears  ducedoncal- 

■  DO  17  culationbj'  the 

and  interest,  to  Rs.  11,692.  4a.  13p.  The  Judge  of  the  ^^z^"/'  Judge 

,  p      1       n  ^        j>  to  an  amount 

Twenty-four  Pergunnahs  by  his  decree  oi  the  oth  oi  under  that 
August,  1855,   declared  the  Petitioner  entitled  to  the  Sn^upou 
deductions  claimed  b}"  him  as  to  the  jumma  on  thirty-  the  merits 

e        \     ^'^'^  for  the 

five  beegahs  and  ten  cottans,  and,   as  a  matter  of   cal-  Plaintiff  for 

such  reduced 
*  Present  :   Members  of  the  Judicial   Committee, — The  Eight  sum.  Upon  a 

Hon.  Lord   Cranworth,   the  Eight  Hon.   Lord  King.sdown,   the  cross  appeal, 
Eight  Hon.  Lord  Clielmsford,  and  the  Eight  Hon.  Dr.  Lushington.  [jj^^f^-'^ij' 
Assessor, — The  Eight  Hon.  Sir  Lawrence  Peel.  missed  the 

entire  claim ; 
and  on  the  ground  that  the  matter  in  dispute  was  under  the  appealable 
value,  refused  leave  to  appeal  to  England.  Uiion  special  petition,  leave 
to  appeal  allowed,  the  Aj^pellant  claiming  to  open  the  question  of  the 
value  of  the  subject-matter  in  question,  calculated  by  the  Zillah  Judge. 
VOL.  VII.  R  2 


JIuyChowdky 

V. 

Il\,NKK 

SCRXOIIOYEE. 
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1859.  culutiou  reduced  the  claim  of  the  Petitioner  to  Es. 
PiiAXN-ATir  5,767  for  priucipal,  and  Es.  3,133  for  interest,  and 
then  upon  the  merits  allo^Yed  the  claim  for  that 
principal  sum,  disalloAving  the  Petitioner''s  claim  to 
interest.  Cross  appeals  were  presented  by  both 
parties  to  the  Sudder  Deivanny  Adawluf,  and  that 
Court,  on  the  13th  of  April,  1858,  dismissed  the 
appeal  of  the  Petitioner,  and  allowed  the  appeal  of 
the  Defendant.  Application  was  made  for  leave  to 
appeal  to  Eufjland,  which  the  Court  refused.  The 
Petitioner  now  presented  a  petition  for  leave  ta 
appeal  from  the  Hudder  Court's  decree  and  the  Order 
refusing  leave  to  appeal. 

Mr.  RoU,  Q.  C,  for  the  Petitioner. 

It  was  an  error  on  the  j)^rt  of  the  Zillah  Judge 
in  calculating  the  amount  of  the  claim  to  make  the 
deduction  he  did.  The  Court  was  bound  by  the 
amount  laid  in  the  plaint.  AVe  seek  to  re-open  the- 
question  of  value, 

Mr.   LeifJi,  opposed. 

As  the  Petitioner  did  not  appeal  to  the  S udder 
Court  from  that  part  of  the  decree  of  the  Zillah 
Court  which  calculated  the  value,  it  must  be  taken 
for  granted  that  the  sum  in  dispute  is  conceded  to  be 
under  Es.  10,000,  the  minimum  appealable  sum. 
There  are  no  peculiar  circumstances  to  justify  tho 
exercise  of  an  indulj2:once. 

o 

The  Eight  Hon.  Lord  Craxworth  : 

We  think,  in  the  circumstances,  liberty  to  appeal 
ous;ht  to  be  allowed. 


Oy:    AVVKU.    FROM    THE    EAST    IXRIES. 


OiXfJt 


l^iii^  East  India  <  'ompaxy 


ApjicJhdii, 


SvKD  Ally,   IIabiboox  Nissa  Begu.m,  8y'eb 


Ah.meo,    Syed    Yakyah. 

NlS.SA  Beguxi    - 


and    Nagaboox     Resiwndents 


On  appeal  from  tln'  Supreme  Court  ai  Madras. 


fV\ 


HIS  was  an  apjieal  from  two  decrees  of  the  Saprc-n;':  Court  at 
JLtdras  Leariugdate  the  22udof  3fai/,  1820,  and  the  28tli  of  Jnly, 
1821,  in  a  suit  instituted  in  that  Court  by  the  Eespondents  as  co- 
heirs, according-  to  the  Mahoincdan  law.  of  their  father,  Assiin  Khan, 


23rd  Juno., 
1827. 


Ev  the  Treaty 
of  tho  31st  of 
July,  1801, 

(rt)  This  case  liaving  heen  frequently  referred  to,  and  not  having   ^/  .•.  ^     \t ^_ 
been  reported,  the  Editor  thinks,  as  it  relates  to  tlio  important    uidh  of  tho 
questions,  first  of  the  power  of  the  Indian  Q-overnmeut  to  resume    C"'''wtic  and 
Jaghires  in  the  Carnatic  ;  and  secondly,  as  to  the  jurisdiction  of  the    iuCouncil  at 
►Supreme  Coiu't  at  Madras  to  entertain  a  suit  impeacliing  the  right  of   Madras,  the 
resumption,  that  a  rej)ort  of  it  will  be  accej^table  to  the  Profession.    ''^^■^■_^'™ir|,^^ 
The  report  has  been  ]5rej)ared  from  the  papers  in  the  appeal,  and    XruvBh  in  the 
the  short -hand  writers'  notes  taken  at  the  hearing  before  the    Curnaiir.  were 
Council.  vested  in  the 

iLiUst  India 
Compiiiiy. 
Held,  that  a  resumption  by  the  Madras  Government  of  a  Jughire 
graub?d  by  former  Naivahs,  as  AJtamf/hah  enam,  before  the  date  of  the 
Treaty,  and  a  re-grant  bj'  the.l/afZros  Government  to  anotiicr  for  a  life 
estate  only,  was  such  an  act  of  Sovereign  iiower  by  the  East  India  Com- 
l^any,  as  preeliTdod  the  Supreme  Court  at  Madras  from  taking  cognizance 
<jf  a  suit  by  the  heirs  of  the  original  grantee  in  respect  of  such  resump- 
tion. 

The  Supreme  Court  at  Madras  admitt(?d  an  appeal  to  the  King  in 
Council  after  the  expiration  of  six  moiiths  from  aTi  original  decree. 
Held,  that  the  Court  was  not  .authorized  by  the  Madras  Charter  of  1800, 
creating  tlie  Siipreme  Court,  to  grant  leave  to  appe.-d. 

Upon  a  special  application  to  the  King  in  Council,  foundol  upon  the 
fact  that  the  previous  uniform  i^rar-tice  of  the  Supreme  Court  at  Madras, 
thoughupon  ail  prroueinis  construction  of  the  Charter,  was  to  admit  only 
appeals  upon  a  final  decree;  leave  to  a]ipcal  was  granted  by  the  I'rivy 
■!-'ouucil. 
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1827.  deceased, against  tlie  East  India  Company,  and  Eullee  Moolah  Khan, 

^"^^^y^      the  eldest  son  of  Assim  Khan ;  Ally  Ifoon  JS^issa  Begum,  the  \ridow  of 
East  India    Assi'm  Khan  ;  Stjed  Ahmed ;  Sijed  Yahyah  ;  Narjaloon  Niisa  Begum, 
CoMPAN  Y      the  other  children  of  AssimKhan,  as  Defendants,  for  obtaining  a  par- 
«  r      '\    T 1'    tition  of  a  Jaghire  consisting  of  lands  and  villages,  with  an  account 
of  the  rents  and  profits,  in  the  Province  of  Afoot  in  the  Carnatic,  ori- 
ginally granted  to  AssimKhan  hytheXawah  Wallajah,  an  I  re-gi'ant- 
ed,  on  certain  conditions,by  the  Appellants  to  the  Defendant,ZM//ee 
Moolah  Khan,  and  of  which,  previous  to  such  re-grant,  the  Appel- 
lants had  taken  possession,  on  their  general  assumption  by  the 
Government  of  the  Carnatic  in  1 801 ,  followed  by  a  Treaty  of  cession 
of  the  territory  from  the  Nawai  of  the  Carnatic  to  the  Appellants. 
The  suit  arose  under  the  following  circumstances  : — 
Wallajah,  the  Nawah  of  the  Carnatic,  on  the  29th  of  July,  1789, 
gi-anted   to    Syed  Mahomed    Assim   Khan    Behander    Mooharanza 
Jung,  hereinafter  called  Assim  Khan,  an  officer  of  high  rank  in 
the  KaicaVs  service,  and  at  the  date  of  the  grants  one  of  his  mini- 
sters, a  Jaghire,  or  assignment  of  the  Government  share  of  the 
produce  of  the  land,  comprising  one  huntb-ed  and  seventy-throe 
villages  of  the  yearly  value  of   37,216  pagodas,  situate  in  the 
Province  of  Arcot,  within  the  Carnatic. 

Assim  Khan  entered  into  the  possession  of  the  Jaghire  under  the 
gi'ant,  and  continued  in  the  receipt  and  enjoyment  of  the  revenues 
and  profits  thereof,  until  the  time  of  the  assumption  of  the  Carnatic 
by  the  East  India  Company. 

The  JVa/rah  Wallajah  died  on  the  30th  of  Novemher,  179.5,  and 
was  succeeded  by  Omdut  ul  Omrah,  who  by  another  grant  uiader  his 
seal,  and  dated  the  30th  of  August,  1797,  confii'med  the  grant  made 
by  the  Wallajah  to  the  Assim  Khan  and  his  descendants,  ia  per- 
petuit3\ 

Omdut  ul  Omrah  died  on  the  1st  of  July,  1801,  when  the  Gover- 
nor-General in  Council  of  Madras,  for  political  considerations, 
under  Treaties  of  subsidy  and  alliance  previously  entered  into  by 
the  Government  with  the  then  Sovereign  of  the  Carnatic,  took 
possession  of  the  territories,  and  assumed,  provisionally,  the  Go- 
vernment of  the  Carnatic,  until  the  successors  of  the  Government, 
then  in  negotiation,  was  settled. 

On  iije  assumption  of  the  Carnatic  by  the  East  India  Company, 
a  proclamation  was  issued  by  the  then  Governor  in  Council,  Lord 
Clive,  calling  upon  the  subjects  of  Arcot  to  pay  obedience  to  the 
British  Government,  and  stating  that  all  personi;  in  charge  of 
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rc'llg-ious  estalJisliments,  relations,  Jaghiredars,   pensioners,  and  1827. 

other  dependants  on  tlie  bounty  of  the   deceased  Nawab   shonhl  ,^^^ 

sustain  no  injury  from  the  temporary  arrangement  by  the  liritish    East  Ia'DIa 
Government.  Company 

A  negotiation  was  immediately  opened  by  the  Governor  inCoun-   gy^jj  Ally. 
cil  with  the  succeeding  i\^rt«-rt^,  Azccm  nl  Dolah,  and  on  the  31st  of 
July,  1801,  a  Treaty  Avas  concluded  between  the  i\^(7;r«S  of  the  one 
part,    and   the   Governor  in  Council,   with   the   sanction  of  tlie 
Governor-General  in  India  on  behalf  of  the  East  India  Company,  on 
the  other  part.     By  this  Treaty  it  was  stipulated  and  agreed,  that 
the  sole  and  exclusive  administration  of  the  civil  and  military 
Government  of  all  the  territories  and  dependencies  of  the  Carnatic 
Vaijen  Ghauts,  together  with  the  full  and  exclusive  right  to  the 
revenues  thereof,   with  the   exception  of   such   portion   of   the 
revenues  as  should  be  approj)riated  for  the  maintenance  of  the 
Naioah,  and  for  the  support  of  his  dignity,  should  be  for  ever  vested 
in  the  Appellants,  who  had  accordingly  possessed  the  sole  power 
and  authority  of  constituting  and  aj)pointing,  without  any  interfer- 
ence on  the  part  of  the  Naioab,  all  officers  for  the  collection  of  the 
revenues,  and  of  establishing  Courts  for  the  administration  of  civil 
and  criminal  judicature.  The  East  India  Company  engaged  to  pay 
one-fifth  of  the  revenue  of  the  territory  for  the  support  of  the  iV^ii^ai 
and  his  family ;  it  was  also  further  stipulated,  that  the  entire  de- 
fence of  the  Carnatic  against  foreign  enemies, and  the  maintenance 
of  the  internal  tranquillity  and  policy  of  the  country,  being  thereby 
transferred  to  the  British  Government,  his  Highness  should  not 
entertain  or  employ  in  his  service  any  armed  men  without  the  con- 
sent of  the  East  India  Company  ;  and  it  was  further  provided  that 
the  Appellants  should  enter  on  the  exclusive  administration  of 
Government  on  the  31st  of  July,  1801. 

By  virtue  of  this  Treaty,  the  East  India  Company  remained  in 
possession  of  the  Government  territory  and  revenue  of  the  Carnatic, 
including  the  revenues  of  the  Jaghire  lands  ;  and,  in  pursuance  of 
the  above  proclamation,  the  Governor  in  Council  of  Madras,  on  the 
5th  of  August,  1801,  caused  a  letter  to  be  written  to  the  Board  of 
Eevenue,  directing  the  Collectors  to  prepare  a  list  of  the  Jaghires 
actually  enjoyed  at  the  period  when  the  territory  was  transferred 
to  the  East  India  Company,  with  the  names  of  the  original  grantees, 
the  actual  occupants,  and  an  account  of  the  revenues  of  each  JagJi  ire 
accompanying  the  original  sunnuds  or  grants.  The  letter  stated 
that  Jaghires  not  being  AH.nmghah,  were  held  Ity  tenures  dependant 


Syed  Ally, 
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1S27.  on  tlie  pleasure  of  the  governing  po-n-ers,  and  tliat  the  CTOVcrnor 

^""^    '        inCouiicil  had,therefore,resolvedthat  aHJuffhireshcldhy  temporary 

East  India    tenures  should  he  brought  under  the  imruediate  authority  of  the 

CoitPAXY      East  India  Company  until  it  should  be  examined  and  oontiruied, 

but  that  it  was  the  intention  of  the  British  Government  as  soon  as 

the  necessarj-  information  was  received,  to  restore  all  such  Jaghircs 

as  had  been  held  by  tentu'es  sufiiciently  valid. 

In  accordance  with  the  above  requirements,  A^sini  Khan ,ior  tha 
purpose  of  establishing  his  title  to  the  Jaghire  in  question,  sub- 
mitted for  investigation,  the  sunmuls  or  grants  under  which  he  held 
l^ossession  of  the  Jaghire  ;  but  before  a  report  had  been  made  by 
the  Board  of  Revenue  to  the  Grovernor  in  Council  on  the  validity  of 
his  title,  and  on  the  27th  of  October,  1801,  Assim  Khan  died,  lea^'ing 
AUrj  Moon  Xissa  Begum,  his  widow,  and  four  sons,  Kiillee  Moolah 
Khan,  Sged  Ahmed,  the  Eespondents.  Sged  AUg  and  Sged  Yahyah, 
and  tlii-ee  daughters,  ^4/- (/Too??  Xissa  Begum,  the  Eespondent,i\v7y«- 
loon  Xissa  Begum,  and  Habihoon  JS'issa  Begum,  him  surviAdng. 
Without  ha"ving  been  restored  to  the  possession  of  the  Jaghire,  and 
on  the  30th  of  Xovemher  following,  the  Board  of  Revenue  reported  to 
the  Governor  in  Council  that  thoyhad,  in  piu-suance  of  the  Govern- 
ment's orders,  examined  the  Pericannalis  or  grants  in  AUamghnh 
before  mentioned,  made  to -4  5.sm^<««. deceased, by  the  two  i\7/M;«i#, 
WaUajah  and  Omdv.t  ul  0/«;Y/7<,andtheBoardintim.ated  (in the  event 
of  the  Jaghire  being  confii-med  by  the  Governor  in  Council)  the 
resolution  of  the  Government  to  reserve  the  Sayer  (customs) 
throughout  the  country  as  the  exclusive  right  of  the  Sovereign. 

Previously  to  this  report,  and  shortly  after  the  deatli  of 
Assim  Khan,  Sged  KuUee  Moolah  Khan,  his  son,  made  an  applica- 
tion to  the  Board  of  Revenue,  petitioning,  as  a  matter  of  favour 
and  indulgence,  tohavethe-/^<r^/</>egTantedtohim.  The  Governor 
in  Council,  taking  into  consideration  the  character  of  the  late  Khan, 
detdi'mined  that  Sged  Kullee  Moolah  Khan  was  a  fit  object  for  a  re- 
gi-ant  of  the  JV?_<7///r^  ;  and  accordingly,  on- the  16th  oi  January, 
1802,  the  Governor  in  Council  caused  a  letter  to  be  sent  to  the 
Board  of  Revenue,  stating  that  the  Government  was  satisfied  with 
the  authenticity  of  the  suunud-s  granted  to  Assim  Khan  by  tlip 
two  Kauahs  for  the  lands  held  in  Jaghire  from  the  Xatvah 
of  the  Carnatic ;  but  that  a  temu-e  of  that  description  differed 
materially  from  that  of  AUamghah,  stated  in  the  letter  of  the  Board  ; 
that  the  claim  of  Assim  Khan  to  the  continuance  of  his  Jaghire  was 
nut  founded  on  any  right  ind'^p^ndent  of  the  Sovereign  of  the  <  'nr- 
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natic,  l»ut  as  the  Jaghire   had    hcen    current   for  a    considerablo  1827. 

period  of  time  antecedent  to  that  when  the  torritorial  possessions        "tiie' 
of  the  Xawah  of  Arcot  became  more  immediately  pledged  for  the    East  India 
security  of  His  Highness's  engag-ements  to  the  East  India  Com-       Compaky 
pany  by  the  Treaty  of  1792,    the  Governor  in  Council  deemed  it   ^yed'ally, 
expedient,  and  resolved  to  restore  the  lands  to  Syed  KuUee  Moolah 
7i7;Y?,v,  to  be  held  iuf/ff^/j?'?-!?,  dependent  on    the  British   Govern- 
ment.    The  Governor  in  Council  further  resolved  that  the  sunnucl 
of  confirmation  and  investitux-e  should  contain  specific  clauses  for 
that  purpose.     AP<;r;i^'</m»a/iwasaccordinglyissued,  dated  27th  of 
March,  1802,  which  renewed  by  that  instrimient  the  Jaghire,  but 
AA-ithout  the  Sayer,  salt  or  saltpetre  duties.     And  it  was  by  the  grant 
required  of  Syed,  Kallee  Moolah  Khan  that,  in  taking  possession  of 
the  Jaghire,  he  should  not  consider  any  power  or  authority  whatever 
over  the  rights,  privileges,  liberty,  or  property  of  the  inhabitants 
residing  within  the  t/Jr^ //»•<?  to  be  thereby  conveyed  to  him,  and  that 
he  was  in  like  manner,  with  all  the  other  subjects  of  the  British 
Government,  to  be  answerable  to  the  jurisdiction  and  control  of  the 
Laws  and  Regulations  existing,  or  that  might  be  established. 

Under  this  grant,  Kullee  Moolah  Jthau  entered  into  possession 
of  the  revenues  of  the  Jaghire,  and  held  the  same  for  foui'teen 
years. 

In  the  year  1813,  the  Respondents  commenced  litigation  in  the 
Courts  in  India,  respecting  their   father's  Will. 

On  the  24tli  of  July,  1817,  the  pi*esent  suit  was  commenced  by  a 
Bill  filed  in  the  Supreme  Court  at  Madras  by  the  Respondents,  in 
which  the  East  India  Company  Avere,  with  others, made  Defendants, 
Tlie  claim  of  theRespondents  at  iirst  rested  principally  on  the  ground 
of  alleged  fraud  and  misrepresentation  by  Kidlee  Moolah  Khan  in 
obtaining  the  grant  from  the  Governor  in  Council  by  concealment 
of  the  real  state  of  his  father's  family.  To  this  Bill  the  East  India 
Company  demui-red  for  the  want  of  equity,  and  the  demiu-rer 
came  on  to  be  argued  on  the  26th  and  27th  days  of  September,l8l7, 
when  the  demmurrer  Avas  overruled.  The  other  Defendants  then 
appeared,  and  by  the  answer  denied  the  imputed  fraud  and  con- 
ceabnent  alleged  by  the  Bill.  The  Respondents  amended  theirBill, 
renouncing  all  claim  to  an}-  benefit  under  the  Perwannah,  or  re-grant, 
by  the  East  India  Company  to  Kullee  Moolah  Khan,  which  they 
praj^ed  might  be  delivered  up  and  cancelled  ;  and  afterwards,  by 
their  amended  Bill,  rested  their  case  upon  the  validity  and  effect 
of   the     original    grants   by    the  Natvahs,    Wallajah    and    Oindub 
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1S2T.  td  Oiiirah,  alleging-  tliat  tlie  late    Assim  Khan   was,    at   the   time 

^'"^y~~^  of  his  death,  seised  of  the   Jaghire,    as   held  in  Alfaiuf/hah  enam 

East  India  ^o  him  and  his  posterity  for  ever;  and  the  Bill  charged,  that  the 

CoMPAXY  grants   of   the    JVawabs  not  only   granted   the   revenue,  or   the 

c,        ^'\  Government  share  in  the  produce  of  the   lands   and  villages,  but 

Syed  Ally.     ,        ,,    .  ,  ,      .  .     -^  ,    .  . 

also  all  riglits  and  privileges,  powers,  advantages,    and   immum- 

ties  which  the  Government  had  in  the  lands  and  villages, 
upon  tliose  lands  and  villages  for  the  purpose  of  disposing  of, 
and  re-letting,  improving  and  cultivating  such  lands  and  villages, 
or  for  any  other  pui'pose  as  the  Government  might  have  done, 
savin  g  and  excepting  the  sovereignty  thereof ,  and  also  sa'S'ing  and  ex- 
cepting the  rights  and  interests  the  cultivators  and  inhabitants  had 
or  might  have  by  law,  in  the  soil  and  produce  of  the  lands 
and  villages  ;  and  that  even  if  the  grants  were  merely  the  revenue 
or  Government  share,  that  in  that  case  the  Government  would  not 
have  been  justified  in  the  resumption  of  the  lands  and  villages  by 
reason  of  any  pretended  right  existing  in  the  Mahomedan  Govern- 
ment, for  that  such  grants  had  always  been  cousidered  by  the 
Mahomedan  Government  to  be  and  were  treated  as  perpetual 
gTauts,  and  not  resumable  at  the  pleasure  of  theGovernmeut,or  on 
the  change  of  the  reigning  Sovereign  ;  and  that  the  Government 
of  Fort  St.  6^<wv/f,  on  such  resumption,  used  a  power  which  they 
were  not  lawf nil}'  possessed  of,  and  which  had  not  resided  in,  or  at 
any  time  been  exercised  by,  the  Mahomedan  Government  towards 
theii"  faithful  subjects,  and  which  the  Government,  by  the  procla- 
mation aforesaid,  had  disclaimed  all  intention  of  exercising.  And 
theBill  prayed,  that  it  might  be  declared,  either  that  the  original 
Pi-n':annahs,OT  grautsoi  the  JVawabs,  Wallaja h  a,n(l  Omdutul  Omrah, 
to  Assim  Khan  were  and  had  been  in  force  ever  since  the  assump- 
tion of  the  civil  and  military  authority  of  the  C'ff/vza^/cby  theEast 
India  Company,  and  that  Syed  Alleij,  Bucka  Sultan  and  Hahihoon 
Nissa  Begum  might  be  declared  entitled  to  their  several  and  re- 
spective shares  of  the  Jaghire  lands  and  villages  included  under 
the  same,  namely,  Syed  Alley  to  an  equal  share  with  his 
other  brothers,  and  Bucka  Sultan,  iu  right  of  Hahiboon  Nissa 
Bigum  his  wife,  to  an  equal  share  with  his  sisters,  which  was  half 
the  share  of  the  brothers,  in  the  whole  of  the  lands  and  villages, 
and  that  they  mightbe  respectively  declared  entitled  to  Kke  shares 
of  the  rents,  issues  and  profits  thereof  which  had  been  received  by 
or  by  the  order  of  the  Kullee  Moolah  Khan  since  the  death  of 
Afssim  Khan,  andfor that pm-pose the  usual  accounts miglit  be  taken, 


Syed  Ally. 
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with   short  rests   for  the    (.'alculating    of  interest,   and    that   the  1827. 

Perwannah,  ur  re-grant  of  tlie  Jagliirv  lauds  and  villages  made  hy  "^  ^^ 
the  East  India  Company  to  Kullee  Moolah  Khan,  might  be  ordered  East  Ixdi.v 
tohe  delivered  up  and  eaneelled,  and  that  the  East  India  Company  Company 
mifrht  be  decreed  to  niake  and  execute  a  ne-«- grant  or  Pencannah  of 
the  Jufjh ire  \iin(\?>  and  villages  in  favour  of  Respondents  and  the 
vridow  and  other  children  of  Assiin  Khan,  according  to  their  several 
and  respective  interests  as  representatives  to  AssimKhan,  according 
to  the  Mahomedan  law.  usages,  and  customs,  in  Altiimghah  or  per- 
petually ;  or  in  case  the  Court  should  not  see  cause  to  maintain  the 
validity  of  the  original  Perirannah,  then  that  KuUee  Moolah  Khan 
might  be  decreed,  in  respect  of  the  several  fraudulent  proceedings 
and  concealmeiits,  to  come  to  a  just  and  j)articular  account  of  all 
the  profits  of  the  JV/r/Z^/V^landsreceivedby  him,  or  any  other  person 
for  his  use.  since  the  27th  of  Odohcr,  1807 ,  the  daj-  of  the  deatli  of 
Aisirn  Khan,  and  that  half  yearly  and  other  frequent  rests  might 
be  made  in  taking  such  account,  and  that  the  interest  found  due 
might  be  carried  forward  as  principal,  and  that  K  nil  ee  Moolah  Khan 
might  also  be  decreed,  in  respect  of  s\ich  alleged  fraudident  proceed- 
ings and  concealments,  to  have  been  and  then  to  be  a  trustee  of  the 
Ja'jhire  lands  and  villages  for  the  benefit  of  the  Respondents,  to 
the  extent  of  their  respective  shares  in  the  same,  according  to  the 
Mahomedan  Law,  and  that  the  East  India  Company  might  be 
declared  to  have  been,  during  all  the  time  of  tlie  assumption, 
seised  of  the  lands  and  villages  and  the  rents  and  revenuesthereof, 
in  trust  for  Asslni  Khan  during  his  life,  and  since  his  death 
for  the  Respondents  and  his  family ;  and  that,  the  East  India 
Company  might  be  decreed  to  account  before  the  Master  for  all  the 
rents  and  revenues  thereof,  A\hich  during  the  assumption  came  to 
their  la.  nds,  or  wliich  they  had  received  since  the  period  of  the 
grant  to  Kullee  Moolah  Khan,  or  which  were  by  them,  under  and  Ijy 
that  grant,  received  and  retained  for  their  own  use  ;  and  incase  that 
Kullee  Moolah  Khan  should  be  liable  to  make  good  to  the  Respon- 
dents the  several  amounts  which  might  be  found  to  have  come  to  his 
hands  under  and  by  virtue  of  the  grants,  then  that  the  East  India 
Company  might  be  made  to  make  good  to  the  Respondents  such 
deficiencies  as  might  arise  or  have  arisen  by  reason  of  any  of  their 
acts  in  the  premises,  and  that  Kullee  Moolah  Khan  might  also  be 
decreed  to  account  in  future  with  the  Respondents,  half-yearly  or 
otherwi.>e.  as  might  1)e  most  convenient,  in  respect  of  their  respec- 
tive shares  of  the  rents  and  profits. 

vol..   VII.  3  2 
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1827.  The  East  India  Compai^y  V>y  theiranswerinsisted,  that  the  righ* 

^^^  of  property  t»f^ss/««  Khan  in  the  Japkire  was  broken  into  and  upon 
ExsiilNiJiA  hy  the  act  of  assumption  Ly  thp  Government,  and  that  i\\e  Jagliire 
(\>'s\y.\y\  wasr.ssumed  in  their  name  and  behalf,  under  and  by  virtue  of  tbe 
tf  vms  and  stipulations  contained  in  the  Treaty  made  by  them  witli 
the  late  Naitah  of  the  Carnatic.  And  they  further  stated,  that  bj^ 
the  Treaty  they  had  the  right  and  power  to  assume  and  seize  the 
property  of  every  individual  who  held  the  same  under  the  Jaghire 
grants  from  the  late  ^'f/ioi  T^'f/Z/rt^V///,  and  hisson.  Oi/idut  ul  Omrah^ 
and  submitted  that  the  Government  had  uotby  any  act.  express!}'  or 
otherwise,  disclaimed  or  renounced  such  riglit  with  regard  to  any 
Jaghire  lands,  held  under  I'eruannah  from  those  several  Xaicals, 
whether  the  samewere  held  under  ^/^m/«^A«A  ^wff///«,  or  any  other 
description  of  Pcrwannahs,  and  that  they  were  well  justiiied  in  so 
doing  liy  reason  of  the  nature  of  sach  property,  the  same  being 
merely  revenue,  or  the  Government  share  in  the  produce  of  the  ■\'il- 
lages  comju'ised  in  the  Jaghire  grants  >  and  that,  according  to 
the  Mahomedan  Law,  and  according  to  the  constant  usage  of  the 
Mahomedan  Government,  such  grants  were  always  resumable  at  the 
pleasure  of  the  Government  on  the  death  or  change  of  the  reigning 
Government,  on  wliatever  terms  the  gi-ants  were  expressed,  unless 
^he  same  were  afterwards  confirmed  by  the  sueees.?or.  and  that, 
therefore,  the  Appellants  on  such  resumption  as  aforesaid,  only  ex- 
•erci.sed  the  same  power  which  had  been  constantly  exercised  by  the 
former  Mahomedan  Governments  of  the  Carnatic.  And  they  sub- 
mitted, whether  the  Bill  contained  any  matter  of  equity  whereon 
the  Supreme  Court  could  gTovuiil  any  jurisdiction  to  pronounce  a 
decree,  or  give  the  Ef>^pondents  relief  as  against  them,  as  the  mat- 
ters of  the  suit,  so  far  as  they  related  to  the  Appellants,  were  of  a 
political  nature,  and  not  cognizable  by  any  Municipal  Coviit  of 
Justice. 

Onthe22uduf  J/rty,  1820,  the  Supreme  Court  pronoimced  a 
decree,  whereby  it  was  declared  and  decreed  that  tlie  original  Pc;-- 
icannuhs,  or  gi-ants,  gra,nted  by  the  JSaicabs,  Wallajah  and  Omdut  ul 
Oiiirali,  to  Assim  Khan  and  his  posteritj-  for  ever,  of  the  Jag- 
hire lands  and  villages  were  valid  and  subsisting  Pencannahs  or 
grants,  and  that  the  same  were,  and  had  been,  in  force  ever  since 
the  assumption  of  the  Carnatic  by  the  Appellants  ;  and  the  Ee- 
spondents  were  uudevthesame  entitled  to  their  several  and  respec- 
tive shares  in  the  Jaghire  lands  and  villages,  according  to  the 
Mahomedan    Law ;   the    Eespoudent,    Sijed    AIlij,    to    an  equal 
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share  with  the  brothers,    and  tlie' lie  ejcndcnt,  T.nlu  Svlicvn  in        1S27. 
i-iglit  of  }jis  wife  the  Rcspoud(-nt,   and  Habiboon  Ninsa   Jief/itt/t  in        "'rj^ 
an  equal  share  witli  her  sisters.     And  it  was  farther  dedared,     j.'^.^st  India 
that  the  Plaintiti's  were  also   respectively  entitled  to  like  shares     Company 
of  the  rents,  issues  and  profits  of  such  Jcghire  land.s  and  villages.  <»   .  ..   i , ,  y 
And  it   was  decreed,  that   the  Defendant,  EuUee   Moolah  Khan, 
should  account   hefore    the    blaster    touching  the    Jaghirc    lands 
and  villages,  and  the  rents  and  profits,  and  revenues,  and  of  iill 
arrears  of  rents  and  profits  thereof  which  had  accrued  during  the 
time  of  the  assumption  of  the  Government  of  Fort  St.  George.,  or 
which  had  been  received  by  KuUee  Moolah  Khan  since  the  death  of 
Asmn  Khan,  and  that  the  Master  should  make  half-yearly  rents, 
and  compute  interest  and  make  just  allowances.     And  the  Court 
fxu'ther  declared  that  Kullee  2Ioolah  Khan  had  been,  and  then  was, 
a  trustee  of  the  Jaghire  lands  and  villages,  and  of  the  rents  and 
profits  thereof,  for  the  benefit  of  the  Eespondents  to  the  extent  of 
their  respective  shares  and  interest  in  the  same,  according  to  the? 
Mahomedau  Law ;  and  all  further  directions  and  costs  wore  re- 
served until  after  the  Master  should  have  made  his  repitrt. 

The  Master  having  made  his  repoi-t,  the  cause  came  on  to  be 
heard  on  further  directions  on  the  28th  of  July,  1821,  when  the 
Court  ordered  and  decreed  that  the  Defendant,  Kullee  Moolah 
Khan,  should  forthwith  pay  to  the  Respondents,  Syed  Ally,  and  the 
other  children,  theii-  shares  iu  the  rents  and  profits  of  the  Jaghire  ,- 
and  also  that  Kullee  Moolah  Khan  should  pay  interest  to  the 
respective  pax'ties  on  the  several  sums  of  mouthy  at  tho  rate  of  six 
per  cent,  per  annum,  from  the  21st  day  of  February,  18'2  1  ;  and  the 
Coui't  further  ordered  that,  until  the  same  should  have  been  fully 
paid  and  satisfied, the  share  and  propcjrtion  of  the  Defendant,  Kullee 
Moolah  Khun,  of  and  in  the  Jaghire,  should  be  lield  and  be 
liable  to  the  payment  thereof  to  the  several  parties  rateably  and  in 
proportion,  according  to  the  amount  due  to  them  respectively;  and 
that  the  parties  were  respectively  entitled  to  have  and  possess  the 
Jaghire  and  the  rents  and  revenues  thereof  to  themselves  and  their 
heirs  iu  perpetuity,  the  same  to  be  divided  amongst  them  in  the 
shares  and  proportions  authorized  by  the  Mahomedau  Law,  and 
that  upon  applications  for  tliat  inirpose,  the  parties  should  bo  en- 
titled to  have  a  partition  thereof  accordingly,  and  to  have  posses- 
sion of  their  several  and  respective  shares,  subject  to  the  subsisting 
rights  and  interests  of  the  tenants  and  occupiers  thereof. 

On  the  20th  of  ■hinimyy.  1.S22,    tho  East   Indi;i  f 'ompany   pro- 
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1.S27.  sented  a  pctitiun  to  the  Sujirome  C'ourt,  and  oLtaiued  au  order  for 

^jfT"       li.-ave  to  a])pual  to  His  Majesty  iu  Council  against  the  decrees  o^the 

East  India    22ud  oi  J/(i>/,  1820,  and  the  28th  of  Juli/,  1821,   and  afterwards 

Company      lodged  a    petition  of   aj)peal  against  Loth  decrees  in  the  Privy 

Conncil  Office. 

The  Respondents  afterwards  presented  a  petition,  pra^dng  that 
the  petition  of  appeal  from  the  above  decrees,  so  far  as  it  sought  to 
revL-rse  the  original  decree  pronounced  l»y  tlie  Supreme  Court  of 
Madras  on  the  22nd  of  -1^c///,  1820,  might  be  dismissed,  the  appeal 
not  having  been  brought  within  six  months,  the  time  limited  by 
the  Madraa  Charter. 

2nd  Feb.,  '^^*^  petition  now  came  on  for  hearing. 

,,^^ ^  Mr.  Uirrn",  K.  C..  Dr.  Lushin'jion    'Mr.  H.  Brougham.  K.  C, 

and  Mr.  Teed,  with  them\  for  the  Eespondents,   the  Peti- 
tioners. 

This  application  is  founded  upon  the  provisions  of  the  Madras 
Charter,  which  provides  that  no  appeal  shaU  be  allowed  by  the 
Supreme  Comt  unless  the  petition  for  that  purpose  be  preferred 
within  six  months  from  the  daj'  of  pronouncingthe  judgment  or  de- 
termination complained  of ,  and  unless  the  value  of  the  matter  in  dis- 
pute exceed  the  sum  of  one  thousand  Pagodas.  The  first  decree, 
now  appealed  from,  was  pronounced  b}-  the  Supreme  Court  on  the 
22nd  of  Maij,  1820,  and  the  decree  on  further  directions  on  the 
28th  of  Jtdy,  1821  ;  it  was  not  until  the  latter  decree  was  pro- 
nounced, that  the  Appellants  preferred  their  petition  of  appeal 
to  EitgJand,  which  the  Supreme  Court  of  Madras  allowed.  "We 
contend.that  it  was  not  in  the  power  of  the  Supreme  Court  to  admit 
the  East  India  Company  to  appeal  from  the  original  decree  of  the 
22nd  of  Maij,  1820,  and  in  granting  them  liberty  to  appeal, 
they  exceeded  their  jurisdiction.  The  provisions  of  the  Madras 
Charter  were  never  complied  with,  as  it  is  admitted  that  it  was 
not  until  after  the  decree  on  fiu'ther  directions  was  pronounced  ; 
more  than  six  months,  that  the  Apj)ellants  applied  for  leave  to 
appeal.  The  Supreme  Court  of  Madras  had  no  power  by  the 
Charter  under  which  that  Coiu-t  was  constituted,  to  relax  the 
restriction  to  the  time  for  apjDealing  contained  in  that  Charter. 
The  Solicitor-General   (Sir  Nicholas    Tindal),   ^Ir.   Serjeant 

BosanqiU't  (Mr.  Serjeant  Spankic  with  them\  for  the   East 

India  Company. 

The  appeal  fri  >m  the  Supremo  <('ourt  of  JIadras  was  interposed. 
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arcording- to  llio  tcnus  of  the  iL'i.'</rrt«  ChartiT,   witliiu   six  iiiontlis  Isi'T. 

lifter  tho28tli  of  Juhj,  1821,  tao  duto  of  the  decree  on  further  di-  "  "T ^^  ' 

reetioiis.     Tlie   ohjectioii  now  raised  for  tlie  fir.st  time,  that  tlie  ]",\.st  Imji-a 

appeal  should  have  been  preferred  within  sir:   months  after  the  ('omi'axy 

orie-inal  th'cree  of  the  22nd  of  Mnii,  1820,  we  suliniit  is  untt-nahh-,    ^,.,,,    '.,,,. 
.  .  ,.  .        .  ^^  ^^  All\. 

inasmuch  so  much  of  the  matter  complained  of  is  eoniprised  in  the 

decree  on  further  directions,  whicli  idlhoug-h  not  etpiallv  impoitaut 
to  the  declaration  of  rights  between  tiie  pi.r.ies  to  the  suit,  as  in  the 
original  decree, nevertheless  embraced  the  frtiit  growing- out  of  the 
declaration  of  such  right. It  is,  ni<  r  (.v  i.str.'ctly  coi'.fonnal  leto  tlie 
practice  of  the  Sujireme  Court  at  Madras,  in  which  ( 'ourtithasbeen 
the  uniform  practice  that  when  a  decree  is  niale.whidi  is  to  be  follow- 
ed up  byfurther  dire.tions,  toconsiderthetwo  decrees  asa  joint  and 
several  one,  and  no  appeal  was  ever  allf)wed  to  England  until  the 
decree  ou  further  directions  was  made.  l>ut,  assuming  that  the 
Appellants  ai-e  wrong  in  their  coiistruction  of  the  Charter  in  con- 
sequence of  their  reliance  upon  the  construction  put  by  tlie  Supreme 
Court  at  Madras  and  on  the  practice  there,  still  powder  is  rtv 
served  by  the  J/« rZrtfs  Charter  to  His  Majesty  in  ('uunoil  to  admit 
the  appeal ;  for  if  the  Appellants  are  beyond  the  time  pre- 
scribed by  the  Charter,  it  arose  from  ftillowipg  the  practice 
of  the  Supremo  Court,  upon  tluit  Court's  crmstructiou  of  the 
Charter. 

The  Master  or  the  Rolls  'Xord  Gljf'ord   : 

The  petition  of  appeal  has  been  presented  as  a  matter  of  course, 
founded  upon  the  liberty  to  appeal  granted  Ijy  the  Supreme 
Court  oiMadras.  The  objection  now  is,  that  althougli  that  per- 
mission has  been  granted,  yet  that  withrespect  tothe  ground  of  it, 
the  Court  below  had  no  power  to  grant  that  permission,  and  tliat 
as  to  the  first  decree  pronounced  in  May,  1820,  the  present  Aj)- 
pellants  had  no  right  to  impeach  that  decree.  The  Charter  wliich 
gives  the  liberty  to  appeal  againstthe  decision  of  the  Suiireme  Court 
has  provided  that,  where  the  appeal  is  grounded  upon  apermissioa 
granted  by  that  Court,  that  the  appeal  mu.stbe  made  to  that  Court ; 
and  then  it  provides  that  no  appeal  shall  be  allowed  by  that 
Court  unlessthe  petition  forthat  purpose  shall  be  pref erre  I  within 
six  mcmths  from  the  day  of  pronouncing  the  judgment  or  determi- 
nation complained  of,  and  uid«^ss  the  value  of  the  matter  in  disj^ute 
shall  exceed  the  sum  of  1,000  Pagodas.  Now,  the  first  deciee  in 
this  case  is  one  that  was  pronounced  in  Mmj .  1820,  andpriniounced 
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! '  27.  (A.;ii>i(I<^rablynioivt}iansix  iiioiatlisboforf  the applicatioufor  leave  to 

'~^;  ~~'^  apjx-al.  It  has  lieon  fairly  admitted  thatit  vras  a  judgment  against 
!L\srlNM\  uliicli  {Ml  ai)pcul  might  have  been  fairly  brought;  it  is  a  decree 
Com r ANY  pronounced  upon  the  rights  of  the  parties  directing  further  pro- 
ceodiiigs  and  inquiries,  and  an  account  to  be  taken,  but  that  was  to 
be  done  as  consequential  upon  the  decision  of  the  Court  upon  the 
rights  of  the  parties.  A  reference  was  made  ;  the  Master  made  his 
reptirt  upon  that  reference  some  time  in  the  year  1821,  and  a  fur- 
ther dc(  ree  upon  further  directions  was  pronounced  in  Jicl>/  1821 , 
and  within  six  months  from  that  period  the  East  India  Company 
had  full  power  to  a2)peal ;  they  had  leave  to  appeal  granted,  and  if 
they  choose  t(jprosecutetheir  appealagainstit,  there  canbeno  objec- 
tion to  that;  but  the  question  is,  whether  the  Court  below  had  any 
right  to  grant  the  leave  to  appeal  against  the  first  decree ;  the 
Board  have  no  doubt  in  thinking  they  had  no  such  right. 

Then,  there  is  another  clause  in  the  Charter,  giving  power  to  the 
King  in  Council  to  grant  an  appeal  upon  such  terms,  and  under 
such  limitations, restrictions,  andregulations  as  Heshouldthink  fit; 
but  a.s  it  has  been  urged  in  argument,  there  must  be  a  special 
application,  stating  u  strong  case  to  the  ]>oard  for  permitting  that 
indulgence,  and  accounting  for  the  negligence  in  not  having  ap- 
pealed in  due  time.  It  is  unnecessary  to  say  what  the  opinion  of  the 
Board  would  be  upon  that  application,  because  it  is  not  before  them  ; 
the  only  appeal  before  them  is  one  stated  as  a  matter  of  course, 
founded  upon  the  permission  giA'en  the  Appellants  by  the  Supreme 
Court;  the  Board  are  of  opinion,  that  that  permission  could  only 
Ite  given  to  them  as  to  the  decree  upon  further  directions,  and  that 
so  much  of  the  prayer  of  the  petition  must  be  granted  as  jirays 
to  restiict  the  appeal  to  the  last  decree.  AVe  pronounce  nothing 
uj)on  the  question  of  costs  at  present. 

,,   „  ,  The  East  India  Company,  in  conformity  to  the  suggestions  of  the 

1S26.  Board.  ])resented  a  special  petition  praving  for  the  indulgence  of 

■"-^^ —  the  Board  to  permit  them  to  appeal  from  the  decree  pronounced  by 
the  Supreme  ("ourt  of  Jfadras  on  the  22nd  oi  May,  1820  ;  and 
in  support  of  their  application  filed  an  affidaAit  of  Sir  Thomas 
Stratiffe,lvut.,  formerly  Recorder  of  the  Supreme  Court  at  J/flr<^;'<?«, 
the  material  parts  of  which  were  as  follows  : — "  That  he  was  ap- 
pointed the  fir>-t  Chief  Justice  of  tlu^  Supreme  (_\)urt  at  Madras  in 
1  «0 1 .  and  exercised  tluit  office  fi'om  that  time  until  the  year  1816, 
when  he  resigned:  that  -luring  tlic  time  wliil^.t  hoso  heldlhatiiffice, 
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an  established  practioe  oxistetl    '{(jimded  on   a  prevailing  under-  1S27. 

standin;^'  of  the  intention  and  construction  of  the  Letters  Patent         ""^      ' 

.  ...  TifK 

creating-  the  Court;  of  graating'  leave  to  appeal  to  His  ^taj^'sty  in     ].'asi'  India 

CouuL-il  from  judgments  or  determinations  of  the  Court  oidy  on  the  Comt'aXY 
ultimate  conclusion  of  a  suit,  Avhen  tlie  whole  suit  and  everytliiug 
regarding  it,  save  only  execution,  had  attained  maturity,  and  when, 
the  party  dissatisfied  might  have  the  benefit  of  such  right  of  ap- 
peal to  the  extent  of  every  part  of  the  pi'oceedings  on  whii-h  error 
mig'ht  be  a.ssic-nable.'' 

Mr.  Serjeant    liosaiiqurt,  and    Mr.  Serjeant:    SpanUe.  for   the 
Kast  India  <  'ompany. 

We  are  now  in  a  state  to  account  satisfactorily  for  not  coming  be- 
fore youi' Lordships  in  the  regidar  time  and  manner  as  provided  for 
by  the  Madras  Chcirter ;  although  we  were  wrong  in  the  con.structioa 
of  that  Charter,  still  we  were  misled  by  an  error  founded  on  the  pro- 
vailing  practice  of  the  Supreme  ( 'ourt  of  3Ltdras.  The  affidavit  of 
Sir  Tliomus  Strange  sIkjws  that  no  appeal  could  have  been  interposed 
during  the  progress  of  the  cause  ;  we  were  g<jverued  by  tlie  practice 
of  the  Supreme  Court,  which  seems  to  have  been  settled  by  a 
deeision  pronounced  by  that  Court  in  the  case  of  Johnston  v.  The 
East  India  Company  {a).  In  that  case  a  petition  was  presented  for 
leave  to  appeal  against  an  iuterloeutory  order,  Avhich  was  refused, 
the  Court  being  of  opinion,  upon  the  construction  of  the  J/adran 
Charter,  that  there  could  be  no  appeal  while  the  suit  was  inpi-ogress, 
and  declaring  that  the  suit  must  have  reached  its  end,  and  then,  and 
not  before,  the  pai*ty  aggrieved  miglit  oltject  to  any  order  by  wliiih 
lie  could  show  that  he  had  been  fijuiUy  aggrieved.  This  has  been 
the  basis  of  the  practice  from  that  time  to  the  present,  and  acting 
upon  this  authority  and  construction  of  the  Charter,  tlie  East  India 
Company  did  not  present  their  petition  of  appeal  till  the  decree 
on  further  directions  was  pronounced. 

Mr.  JLirne,  K.  ( '.,  ami  \)\.  Laalnnyton,  for   the  Jiespondents, 

Resisted  the  motion,  contending  that  no  general  rule  of  practice 
in  the  Supreme  Court  atJ/adras  could  overrule  the  express  words  of 
the  Charter,  by  which  they  insisted,  the  Appellants  were  absolutely- 
precluded  from  their  right  to  appeal  from  the  original  decree  pro- 
nounced by  the  Supreme  Court  on  the  20th  of  May,  l82(). 

{a]    1  Strange'a  Madra.s  <_'ases,  21. 
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IS'JT.  Tilt-  ilASTEU  or  THE  lJ(.'LLs    Lunl  GIfford)  : 

rj^',,,.,  Tliiri  is  ail  ;ip[)licat:i()n  to  tlio  iuilulg'onceof  the  BoardljjtliePeti- 

EA>r  India  tlo:i:n-s,  the  East  India  Company,  who  pray  that  they  may  be  permit- 
Co. \i  I'AN  Y  ^,,j  ^^^  iippoal  against  a  dccrae  made  by  the  Supreme  Court  oiMadras 
Sykd  Ai.i.Y.  i'l  1820;  and,  considering  the  power  and  weight  of  this  Company, 
the  IJoard  will  look  very  narrowl}'  into  any  indulgence  they  ask.  .It 
app'.nirs  tluil  twelve  months  ago  an  appeal  having  been  lodged,  as  a 
matter  of  ctnirse,  by  them,  not  t)nly  against  the  det  ree  upon  further 
directions,  but  the  original  decree,  an  application  was  made  by 
theKcspondents  that  that  appeal,  so  far  asit  regarded  the  original  de- 
cree, should  be  dismissed,  inasmuch  as  the  Appidlants  had  not  pre- 
sented it  in  due  time.  It  api)ears  that  a  suit  was  instituted  by  the 
lies^iondents  so  long  ago  as  the  year  1820,  against  the  Company 
and  other  parties  ;  and  one  great  C|uestion  respected  the  validity  of 
a  certain  grant  of  a  Jayhire,  made  so  long  ago  as  the  year  1789, 
which  had  been  confirmed  afterwards  in  the  year  1797  ;  and  the 
question  between  the  East  India  Company  and  the  Plaintiffs  in  that 
suit  related  to  the  validity  of  that  grant.  A  decree  was  pronounced 
in  the  year  1820  b}'  the  Supreme  Coui't  of  Madras,  and,  as  I  under- 
stand the  decree, it  did  declaratively  pronounce  on  the  validity  of  that 
grant, and  thereby  pronounced  its  final  decision  upon  that  question 
in  which  the  East  India  Company  were  interested.  Having  made 
the  declaration  which  that  decree  contains,  respecting  the  validity 
of  the  grant, the  Court  went  on  to  direct  certain  accounts  to  be  ren- 
dered by  other  paities  in  the  cause, and, those  accounts  having  been 
taken, the  cause  came  on  upon  the  Master's  report.  An  Order,  upon 
farther  direct:  ons,  was  made  upon  that  report , but  the  East  India  Company 
were  only  affected  by  the  original  decree  pronounced  in  1820,  be- 
cause the  ( )ther  proceedings  related  to  the  account  between  other  par- 
ties, and  did  not  affect  them;  theyhudpermissiontoappeal,  not  ojily 
against  the  decree  upon  further  directions,  but  from  the  original  de- 
cree. The  Board  were  of  opinion  that, looking  at  the  terms  of  the 
Charter, in  which  it  is  provided  "that  no  appeal  shall  be  allowed  l)y 
the  Court  uidess  the  petition  for  that  piu-pose  shall  be  2)ref  erred  wit li  - 
in  six  months  from  the  day  of  pronouncing  the  j  udgment  or  determin- 
ation cojnplained  of,  and  unless  the  value  of  tho  matter  i'l  dis- 
pute shall  exceed  the  sum  of  one  thousand  Pagodaa,''^  that 
the  judgment  and  detcn-mination  complained  of,  was  the  decree 
originallv  pronoimced  upon  the  hearing  of  the  cause,  the  decree 
pronouncing  dedaratively  upon  the  great  question  existing  in  the 
cause  between  tlie  East   India   ( 'ornpauy  and  the  liespondents  ; 
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and  they  were  of  opinion  that  the  East  India  Comj»any  were  out  of  1S27. 

time,  so  far  as  regarded  that  decree,  but  that  they  were  still  in  time  ^~^  " 
to  appeal  against  the  decree  upon  further  directions.  TheAppellants  East  India 
have  now  presented  a  very  long  petition  to  the  Board,  praying  for  Company 
the  indulgence  of  the  Board  to  admit  them  to  appeal,  upon  the  ground  qyed  "  Ally 
that  a  certain  error  has  existed  in  the  proceedings  of  the  Supreme 
Court  of  Mad-ras  since  the  granting  of  its  Charter  in  1800,  up  to 
the  present  period  ;  and  they  have  produced  an  affidavit  of  a  most 
eminent  Judge  of  that  Court,  holding  the  highest  judicial  situa- 
tion for  a  great  number  of  years,  who  deposes  "that  during  the  whole 
time  whilst  he  so  held  and  exercised  the  said  office,  an  established 
practice  existed  (founded  upon  a  prevailing  understanding  of  the 
intention  and  construction  of  the  said  Letters  Patent),  of  gi'anting 
leave  to  appeal  to  His  Majei^ty  in  Council  from  judgments 
or  determinations  of  the  said  Court  of  Judicature  only  on  the 
ultimate  conclusion  of  a  suit,  when  the  whole  suit  and  every- 
thing regarding  it,  save  only  execution,  had  attained  maturity, 
and  when  the  party  dissatisfied  might  have  the  benefit  of  such 
right  of  appeal  to  the  extent  of  every  part  of  the  proceeding 
on  which  error  might  be  assignable."  He  states  that  to  have  been 
the  practice ;  and  a  case  has  also  been  produced  before  us,  deter- 
mined so  long  ago  as  the  year  1799,  before  the  granting  of  this 
Charter,  though  the  words  of  the  Charter  that  then  existed  appear 
to  be  ver}'  similar  to  those  in  the  present  Charter  ;  and  upon  that 
occasion  the  Recorder  determined  that  it  was  not  competent  to  the 
party  to  appeal  against  an  interlocutory  judgment,  but  that  he  must 
wait  tiU  the  final  j  udgment  of  the  cause  to  appeal.  It  appears  that 
the  Court  at  Madras  has  considered  that  to  be  the  practice  by  allow- 
ing the  appeal  in  this particularcase,  because nodoubt  seems tohave 
been  felt  when  the  Appellants  applied  for  leave  to  appeal.  Now, 
under  these  cii'cumstances,  the  que.stion  is,  whether  this  erroi-, 
which  has  prevailed  up  to  the  period  when  this  appeal  was  pre- 
sented, is  such  an  error  as  shall  induce  the  Board  to  grant  the  Ap- 
pellants the  indulgence  they  now  ask. 

It  has  been  urged  before  us  that  this  case  ought  to  be  deter- 
mined, not  as  if  a  powerful  body  like  the  East  India  Company  were 
the  parties,  but  like  the  case  of  an  humble  individual ;  and  we  think 
the  Board  would  perhaps  look  with  still  greater  jealousy  to  a  case 
in  which  a  Company  so  powerful  as  the  East  India  Company  were 
concerned.  We  think,  however,  as  an  error  has  existed  in  the  mind 
of  the  Supreme  Court,  it  would  be  too  much  to  shut  out  the  party 
from  the  right  of  appeal :  we,  therefore,  -with  gi-eat  reluctance,  are 
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1  '^'2'-         disposod  tc  g-rant  tlie  right  :  but  considering  that  the  Company 
Thk  have  not  been  so  alert  in  p-oseouting  this  petition  as  thej  ought 

KisrlN'DiA    to  have  been,  because  our  decision  was  pronounced  on;  the  2nd  of 
CoMPAXV     Felruanj,  and  it  is  not  till  Oefober  that  they  take  any  steps  to  pro- 

Svub  Ally.  ^^^^^  *^-^  indulg-enoe  they  ask,  and  that  inthe  meantime  orders  have- 
been  pronounced  by  this  Board  to  lodge  their  case  upon  the  appeal 
then  laying  before  the  Board,  and  no  notice  was  taken  of  those 
orders,  nor  any  application  made  for  the  indulgence  they  ask ; 
under  these  circumstances,  it  is  impossible  to  gi'ant  this  indidgence, 
but  upon  the  terms  of  their  pa^-ing  not  onlj-  the  costs  of  this  ap- 
plication, but  any  costs  that  jxiay  havebeen  incurredsince  Febniari/^ 
1825,  and  which  mayintheeventhavebeenincun-ed  unnecessarily. 
I  mean  as  to  the  printing  of  their  cases  in  the  present  forni,  whiclr^ 
I  dare  say,  are  directed  onlj- to  th^  decree  upon  fiujtlier  directions^ 
and,  therefore,  further  expense  must  be  intui'i-ed  in  preparing  ad- 
ditional cases  applicable  to  this  point,  which  appears  of  the  gi'eatest 
importance  in  the  case,  namely,  the  validity  of  the  Jaff hire.  I  sup- 
pose there  can  be  no  c^uestion  as  to  the  part  of  the  costs  they 
ought  to  pay ;  the  j)arties  ought  to  be  fully  indemnified  for  all 
the  costs  that  have- been  incurred  in  consequence  of  the  delay  that 
has  taken  j)lace.  and  the  coRts^of  this  applicatitat. 

The  appeal  from  both  decrees  being  admitted,  Appellants,  in 
their  case  submitted  that  the  same  ought  to  be  reversed^  and  relied 
upon  for  the  following  reasons  : — 

First. — That  the  assirmptioncrfthe-  Govenunentofthe  Varnatic  irt 
1801,  was  entirely  a  political  measure,  carried  inta  effect  by  the 
Governor  in  Council  of  Madras,  for  enforcing  Treaties  made  witli 
the  Xawahs  as  reigning  Sovereigns,  by  the  Appellants,  in  exercise 
of  the  powers  of  Government  delegated  to  them  by  Eoyal  Charters- 
and  Acts  of  the  Legislatiu-e;  and  that  the  dispossession  of  Assim 
A7;f?»,  and  the  other  Jagliiredars  and  gi'antees  of  the  public  revenues- 
of  the  Carnatic,  formed  part  of  such  assumption  ;  and  they  sub- 
mitted that  Assim  KJian,  under  whom  the  Respondents  claimed, 
never  was  possessed  of  the  Jaff  hire  cdiev  the  assumption  of  the 
G'ff/-«rt'^?Vby  the  Governor  in  C^ouncil  of  Madras;  that  the  acts  of 
resuming  the  Jaghires  of  the  Camafie,  and  of  re-gi*auting  to  Kullee 
Moolah  Khan  the  Jaghire  in  question,  being  political  acts,  had  been 
sanctioned  and  confirmed  by  the  department  of  the  British  Govern- 
ment expressly  appointed  by  the  Legislatiu'e  for  the  superinten- 
dence and  control  of  all  political  acts  of  the  Governors  in  Council  of 
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•the  Appellants  iu  India — naniely,tlie  Commissioners  for  the  affairs  1827. 

of  India.  That  hy  the  53i-d  Geo.  III.,  c.  1 55,  the  British  Legislatiu-e  ^"^r^^^^ 
vested intheEast India Compan3'alltheterritorialacquisitions.then  East  I.npta. 
imdea'  their  GovGrnmemt,  -v\-ith  the  revenues  thereof,  for  a  term  then  Company 
unexpired,  and  thereby  confirmed  the  actiuisition  and  occupation  ^  ^  '  \  j  t  v 
ty  tlic  East  India  Company  of  the  Carimtic,  and  the  disposition  of 
the  J(i(/Inre^  of  that  country  made  by  the  Appellants  ;  and  that  the 
^cts  of  resumption  and  re-grant  of  the  Jai/Itire  not  being  trans- 
actions of  the  Appellants  iu  their  chai'acter  ©f  -a  .commercial 
Company,  but  being  such  political  acts  as  aforesaid,  carried  into 
effect  by  the  authoi-ities  legally  constituted  in  that  behalf,  and  san<  - 
.tioned  as  aforesaid,  were  matters  wholly  foreign  to  the  jurisdiction 
of  a  Municipal  Court,  erected  for  deciding  causes  between  subjects  of 
the  British  Crown,  in  cases  of  ordinary  right  within  its  jurisdiction. 
Second, — That  without  examining  how  far  the  extensive  powers 
vested  in  the  Appellants,  by  their  Chaa-ters  from  Charles  II.,  Wil- 
Jiam  III.,  SLU^Qu^fnAnne.  and  recognized  by  various  Acts  of  Par- 
'iiaiuents,  were  virtuallj''  abridged  and  modified  by  the  enactments  of 
the  Statute,  13tli  Geo.  III.,  c.  63,  which  Statute  commenced  a  sys- 
tem of  Parliamentary  regulation  of  the  Government  of  India,  or  by 
the  Act  of  24th  Geo.  III.,  c.  25,  and  subsequent  Acts  constituting 
the  Board  of  Coumiissioners  for  the  affairs  of  India,  it  was  beA-ond 
question  that  the  power  of  concluding  Treaties  with  Native  Princes 
on  behalf  of  the  Appellants  was  vested  in  the  Governor  in  Council 
of  Madras,  with  the  approbation  of  the  Governor-General  of  India., 
in  the  year  1801,  when  the  Govei-norin  Council,  with  the  sanction 
of  the  Governor-General  at  Fort  JViUium  in  Bengal,  concluded  the 
Treaty  with  the  A^(/?frtJ,ceding  the  Carnatic  to  the  Appellants.  That 
the  Treaty  of  1801,  transferred  to  the  Appellants,  without  any  ex- 
ception whatever,  thesoleand  exclusive  administration  of  the  Gov- 
£-rnment  of  the  CV«-«r/?'<V,  together  with  the  fullcxclusiverighttothe 
revenues  thereof,  subject  to  a  pi'ovision  of  one-fifth  for  the  main- 
tenance of  .the  NKitoabs  ;  the  Appellants  by  Ai-ticle  9,  engaging  to 
take  into  consideration  the  situation  of  the  families  of  the  late 
JSfawah,  and  of  the  principal  officers  of  the  Government,  and  to 
provide  them  a  suitable  maintenance  ;  a  stipidation  which  would 
iave  been  nugatory  if  the  Jaffhtres}ia,d  been  considered  as  private 
jiroperty,  or  had  been  intended  to  be  seciu-ed  to  the  Jar/hi rcdars. 
That  the  treating  powers,  in  concluding  the  Treaty  of  1801,  obvi- 
ously intended  to  include  in  its  operation  the  Jafjhires  of  the  Car- 
natic. as  would  manifestly  appear  from  a  comparison  between  the 
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1827.         language  of  that  Treaty,  and  that  of  former  Treaties  bet^veen  the 
^"'^rCT^      J\'(T«'«5  and  the  Appellants.     That,  in  the  Treaty  of  1787,  forming 

East  India   the  basis  of  arrangements  for  the  joint  defence  of  the  Carnatic, 
CoMrA>Y     between  the  Appellants  and  the  Xawab  in  the  eyent  of  war,  the 

Syed  \lly  ^^^  Ai'ticle  stipulated  that  the  Xawab  should  pay  four-fifths  of  his 
revenue  to  the  Appellants,  which  foiu" -fifths  were  to  betakenafter 
deducting  from  his  whole  revenue  2,13,431  pagodas  amiually,for 
Jaghirea  tothe  family  of  HisHighness,and21,366pagodasannually 
for  charities;  a  deduction  e\-incing  that  the  JagJiires  granted  to  the 
family  were  still  considered  part  of  the  public  revenue,  and  would 
have  entered  into  the  amount  thereof , had  they  not  been  expressly  ex- 
cepted. And  that  the  next  Treaty  of  1 792,  between  the  Nawah  and 
the  Aj)pellants,  instead  of  providing  a  war  subsidy  from  the  Xaicab, 
provided  that  in  the  event  of  war,  the  Appellants  should  enter  into 
full  authority  over  the  Carnatic,  and  collect  the  revenues  during 
the  war,  except  the  Jaghires  of  the  Nan-aVs  famil}-  of  the  amount  of 
2,13,911  pagodas,  which  on  the  condition  of  the  good  behaviour  of 
the  Jaghiredarfi,  and  of  their  fidelity  to  the  Natoah,  shoidd  be  con- 
tinued to  them,  subject  to  the  pleasure  of  the  Kaicahs.  And  the 
Appellants  submitted,  that  the  last-mentioned  Treaty  being  made 
thi'ee  years  subsequently  to  the  Naivah  Wallajah's  grant  to  Assim 
Khan,  clearly  manifested  not  only  that  without  the  exception,  Jag- 
hires of  all  kinds  (includingeventhoseof  the  NaicaVs  family)  would 
have  been  subject  to  the  occupation  of  the  Appellants  in  the  event 
of  war  ;  but  also,  by  the  limited  terms  of  the  exception,  it  must  be 
inferred  that  the  treating  powers  never  intended  to  except  or  pro- 
tect the  Jaghire  of  Assim  Khan,  or  any  other  Jaghiredars,  except  the 
members  of  the  reigning  family.  And  it  was  f  ui-ther  submitted  by 
the  Appellants  as  manifest,  that  the  cession  made  by  the  Treaty  of 
1801,  contained  no  exception  (while  the  former  Treaties  contained 
such  exceptions  as  af  oresaid)aud  was  unlimited  and  unqualified, that 
the  Jaghires  of  the  Carnatic  were  intended  to  pass  with  the  general 
revenues  to  the  Appellants,  while  the  family  and  the  Jaghiredars, 
and  officers  of  the  A'fir«(/5,weretolookfor  provisions  to  the  Appel- 
lant's engagement  under  the  9th  article  of  the  Treaty. 

Third, — That  the  Supreme  Court  at  Madras,  in  making  the 
decrees,  exceeded  its  jurisdiction,  as  the  same  war  prescribed  and 
defined  by  the  Acts  of  37th  Geo.  III.,  c.  142,  and  39th  &  40th 
Geo.  III.,  c.  79,  and  by  the  Letters  Patent  constituting  the  Court. 
That  the  37th  of  Geo.  III..  «•.  142,  sec.  ii.,  recited  in  the  39th  & 
40th  Geo.  III.,   c.   79,   and  Letters   Patent,    expressly  provided 
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that  the  Kecordor's  Court  of  Madras  *'  shall  not  have  or  exercise  1S27, 

any  jurisdiction  in  any  matter  concerning  the  revenue  under  the  ^""T^^  ' 
management  of  the  Governorin  Council  respectively',  either  within  j^/^sx  India 
or  beyond  the  limits  of  the  said  towu  of  Madras,  or  the  forts  or  Co.MPA^'Y 
factories  subordinate  thereto,  or  concerning  any  act  done  of  the  ^  _  "•, 
Governor  or  Council."  That  by  the  Act,  3yth&  6Uth  6Vo.III.,c.  97, 
sec.  2,  His  Majesty  was  empowered  to  erect  the  present  Supreme 
Court  at  Madras,  to  consist  of  such  persons,  and  to  be  invested  with 
such  power  and  authorities,  privileges  and  immunities,  for  the  better 
administration  of  the  same,  and  subject  to  the  same  limitations, 
restrictions  and  conti'ol  within  Fort  St.  George,  the  town  of  Madras, 
and  factories  subordinate  thereto,  and  within  the  territories  which 
noware,  or  hei'eaftermay  be,  subjectto,  or  dependent  on,  theGovern- 
ment  of  J/rt(;?/'«5,  asthc  Supreme  Court  of  Judicature  at  Fort  Wil- 
liam in  Bengal,  by  virtue  of  any  law  now  in  force  and  unrepealed, 
or  by  that  Act  did  consist  of,  is  invested  with,  or  subject  to, 
within  Fort  William,  or  the  kingdoms  or  provinces  of  Bofgal, 
JBahar,  and  Orissa.  That  the  Act  of  the  21st  Geo.  III.,  c.  70, 
which  was  passed  for  the  purpose  of  amending  and  explaining  the 
l;5th  Geo.  III.,  c.  63,  under  the  authority  of  which  the  Supreme 
Court  at  Fort  William  was  erected,  and  for  regulating  the  jurisdic- 
tion of  that  Court,  contained  a  clause  (sec.  8)  similar  to  the  above- 
mentioned  clause  of  the  37th  Geo.  III.,  c.  142,  see.  11,  and  the 
Letters  Patent  of  the  26th  December  (41st  Geo.  Ill),  establishing  the 
Supreme  Court  at  JIadras,  contained  a  clause  precisely"  in  the  same 
words  as  the  last-mentioned  clause  of  the  37th  Geo.  III.,  c.  142, 
regulating  the  jurisdiction  of  the  Recorder's  Court.  That  neither 
Assim  Khan,  nor  Kicllee  Moolah  Khan,  either  under  the 
Government  of  the  Nawab,  or  of  the  Appellants,  was  ever  pos- 
sessed of  or  entitled  to  any  land  whatever  by  virtue  of  the  Jaghire 
in  question.  That  the  Jaghire  consisted  of  the  Government  share 
of  the  produce  of  the  Jaghire  lands,  and  consequently  passed  to  the 
Appellants  as  part  of  the  public  revenues  of  the  Carnatic,  and 
became  public  revenue  of  the  Appellant's  Government,  under  the 
management  of  the  Governor  in  Council  oi  Madras.  That  the  Ap- 
pellant's grant  to  I^ullee  Moolah  Khan  was  a  grant  of  a  part  of  such 
public  revenues  to  him  as  Jaghiredar,  and  the  Jaghire  remained 
public  revenue  in  the  hands  of  the  grantee,  and  exempt  from  all 
taxes  and  charges  to  the  State,  in  the  same  manner  as  when  the 
revenue  was  in  the  hands  of  the  Government  itself.  That 
the  Appellantrj  upon  the  re-grant  to  KuUee  Moolah  Khan  reserved 
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1S27.  to  tlieniselves   their  prescut    interest   in   part   of  tlie  revenues 

"'Z^^^        wliich  had   not  been  excepted  in    the  grants   to   Assim  Khmi: 

E\stIxoia    iifiiii<^l3'>  t^^®  Sayer,  salt  and  saltpetre.     That  the  Appellants  by 
Co.MPAXY      tlie   terms   of   such  re-gi'ant,   gave   to  KuUee  Moolah  Khan   an 

„    ^    ^'  interest  in  the  Jayhire  of  an  ordinary  Jayhindar   ovUx,  without 

any  term  of  perpetuity,  and  were,  therefore,  entitled  to  the  terms 
of  such  re-grant  (whatever  might  be  the  construction  of  the  Pcr- 
ivannahs  oiihe  Naieahs),  to  resume  such  Jayhire  as  jiart  of  the 
2)ublic  revenues  under  all  the  circumstances  in  which  an  ordinary 
Jayhire  isresumble.  ThattheAppellauts,  therefore,  submitted,  that 
the  decrees  had  been  made  upon  matters  concerning  the  revenues 
under  the  management  of  the  Governor  in  Council  at  Fort 
St.  Georye,  which  were  expressl}'  excluded  from  the  jurisdiction  of 
that  Coiu't,  and  that  the  Coiu"t  had  no  authorit}'  to  decree  that  the 
Perivannah^  of  the  Xairahs  were  valid  and  subsisting  after  the 
assumption  of  the  Carnatic,  or  to  decree  a  partition  of  the  Jayhire, 
or  to  appoint  a  receiver  of  the  rents  or  profits  thereof.  That  if  the 
Appellants'  Grovernment  had  altogether  refused  to  renew  the  grant 
oiihe  Xaicahs,  either  io  Assim  Khan ,  or  to  Kullee  Moolah  Khan, 
after  his  death,  it  could  hardly  have  been  contended  that  the  Aj^pel- 
lants  would  be  compellable  so  to  do  by  a  suit  in  the  Supreme  Coxu-t  ; 
and  yet  the  decrees  proceeded  upon  the  j)rinciple  of  establishingthe 
Perwannah  of  \h.'&Naiijahs  as  perpetual  gi'ants,  and  of  invalidating 
the  limited  re-grant  of  the  Ajipellants.  That  if  the  authority  of  the 
♦Supreme  Coiu-t  to  make  these  decrees  could  be  maintained,  it  might 
by  parity  of  reasoning  be  contended,  that  the  whole  settlement  of 
the  Carnatic,  after  its  assumption  by  the  British  Government, 
might  be  revised  Ity  the  Supreme  Coiu-t,  and  that  suits  miglit  bo 
entertained  upon  the  complaints  of  all  the  former  subjects,  or  the 
representatives  of  former  subjects,  of  the  Naicals,  who  might  be  dis- 
satisfied with  the  an-angements  then  made,  though  sanctioned  by 
the  executive  and  controlling  authorities  a2)23ointed  by  the  Legisla- 
ture. That  the  field  of  litigation  which  would  thus  be  opened  upon 
every  accession  of  territory  to  the  several  Presidencies  in  India, 
might  easily  be  imagined,  but  from  entcringupon  which,  the  Appel- 
lants submitted  that  the  Supreme  Courts  at  those  Presidencies 
were  eqiudly  excluded  by  principle  and  the  ju-ovisions  of  the 
Legislatura. 

Foiuth, — That  if  the  Supreme  Court  at  Madras  was  authorized  to 
take  cognizance  of  the  subject-matter  in  dispute  relating  to  the 
Jayhire,  the  case  did  not  justify  the  decrees  which  had  been  made. 
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by  whicli  effect  and  validity  have  been  given  to  the  Pcnvanncths  of  1827. 

the  Xaivahs,  as  grrants  in  perpetnity,notwithstanding'  the  transfer  of        ""; ' 

the  Carnattc  to  the  AppelhintSjand  tlieir  resumption  of  the  Jaghire.     East  India 
That  notwithstanding-  the  language  of  the  Perwamiahs  expressive      Compaky 
of  perpetuity,  such  grants  according  to  their  general  acceptation  in    5.  ^      ^• 
India,  the  known  aud  constant  usage  and  practice  of  the  Camatic  ^' 

and  other  Indian  States,  and  also  from  the  nature  of  the  subject- 
matter  granted,  were  resumable  upon  a  change  of  sovereignty, 
flnd  could  be  deemed  perpetual.  That  although  the  lauguageof  the 
grants  might  seem  to  convey  a  proprietary  interest  in  the  soil,  yet 
the  grantees  confessedly  possessed  no  such  interest,  the  subject- 
matter  of  the  grant  being  a  mere  Jaf/hire,  or  portion  of  public  land 
revenue,togetherwiththeGovernmentpowersof  collecting  the  same, 
and  that  as  Assim  Alum  never  entered  into  jiossession  of  an_)i:hing' 
bej-ond  such  Government  portion  of  revenue,  the  Ryots  or  land 
owners  remained  in  possession  as  bef  oi-e.  Thatthe  gi-ants,  therefore, 
being  of  the  natiu-e  above  mentioned,  must,  according-  to  the  cha- 
racter and  usage  of  the  Indian  Governments,  be  determinable,  if 
not  at  pleasure,  at  least  upon  the  death  of  the  granting  Sovereign, 
or  the  change  of  dj^nasty.  That  sucli  grants  being  in^/iflw»,namely, 
gTatuitous,  and  not  subject  to  any  i>ayment  or  other  render  to  the 
State,  being  the  ordinary  mode  of  conferring  stipends  on  the 
officers  and  dependents  of  the  native  Pi-inces  ;  from  their  natui'e 
coidd  not  extend  beyond  the  life  of  the  granting  Prince  without 
often  leaving  his  successor  deprived  of  the  revenues  necessary  for 
the  pui-poses  of  Government,  and  without  often  leaving  individual* 
hostile  to  the  existing  Government  in  possession  of  the  lai-g-e  portions 
of  its  revenues.  That  when  the  executive  and  legislative  powers  were 
united  in  the  Sovereign  Prince,  as  they  always  were  in  India,  there 
were  no  means  by  which  the  State  could  be  protected  from  extra va  - 
gant  grants  by  the  reigning  Sovereign,  and  the  resumption  of  such 
grants  by  the  successor,  and  the  i"esumable  natiu-e  of  the  grants  in 
question  further  appeared  from  the  actual  re-grant  upon  the  death 
of  Wallajah,  the  fii-st  gi-anting  Naicah,  to  A^im  Khan,  by  Omdut 
ul  Omrah,  the  succeeding  Sovereign. 

Fifth, — That  the  laws  and  usages  of  Mahomedan  States  respect- 
ing grants  of  JagMres,  the  natiu'e  of  Altumghah  grants,  the  precise 
estate  and  interest  conveyed  by  such  grants,  and  the  powers  of 
resumption  or  revocation  belonging  to  the  Sovereign  grantors,  were 
matters  respecting  which  there  was  no  sufficient  evidence  on  which 
th.e  Court  below  could  make  the  decrees  appealed  against,  aud  tho.t 
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1S27.  the  Court  ought  to  have  <Iirectod  issues,  iu  order  to  ascertain  the 

""^T;     '         facts,  and  especially  the  laws  and  usages  of  the  Carnaiic,and  ought 

E\ST  IxniA    iiot  to  have  decided  a  question  of  such  magnitude  and  of  so  much 
Company      novelty  and  perplexity  without  gi-anting  such  issues.  That  certain 

„  ^  ''■  ,  questions  relating  to  the  Mahomedan  law  projwunded  to  persons  in 
Bengal,  -with  the  answers  of  such  persons  thereto,  which  had  been 
annexed  to  the  proceedings  transmitted  by  the  Supreme  Court, 
formed  no  part  of  tlie  proceedings  in  the  suit  appealed  fi-om,  nor 
were  such  questions  projiounded  by  an}- party  in  that  suit, nor  was 
any  opportunity  afforded  to  the  Appellants  to  discuss,  by  argu- 
ment, the  effect  of  the  answers  thereto ;  conseqiiently,that  nothing 
contained  in  those  answers  ought  in  any  degree  to  have  influenced 
the  judgment  of  the  C'oiu't  in  pronouncing  the  dec-rees.  nor  ought 
the  same  to  affect  the  judgment  of  the  Court  of  appeal. 

Sixth, — That  the  right  of  the  Appellants  to  object  to  the  decrees 
of  the  Coiu't  bj'  appeal  could  not  be  resisted  upon  the  gi-ound  that 
the  Appellants  had  no  interest  in  the  same,  and  that  the  question 
therein  merely  regarded  the  relative  rights  and  interests  of  KuUee 
Moolali  Khan,  and  his  brothers  and  sisters ;  since  the  Appellants' 
Government,  which,  previously  to  the  re-grant  by  Kv.Uee  Moolah 
Khoji,  had  actually  resumed  the  Jaghire,  and  received  the  revenue.% 
thereof  for  several  months  from  the  time  of  the  assumption  of  the 
Government,  only  gave  to  Kullee  Moolah  Klmn  a  portion  of  the 
subject-matter  of  the  NaicaVs  grants,  reser\-in%  to  the  Appellants 
the  important  articles  oi  Sayer  salt  and  saltpetre  duties  and  also 
limited  the  gi-ant  of  the  grantee  to  the  interest  of  an  ordinary 
Jagliiredar,  without  any  expressions  of  perpetuity  (such  as  were 
contained  in  the  XaicaVs  grants),  and  also  granting  such  limited 
interest  to  KuUee  Moolah  Khan  alone,  as  the  mere  object  of  the 
Appellants'  favour,  to  the  exclusion  of  the  coheirs  of  Assim  Khan  ; 
whereas,  by  the  decrees  of  the  Supreme  Court,  the  coheirs  were 
holden,  according  to  the  Mahomedan  law,  to  be  entitled  to  shares 
in  the  Jaghire,  and  the  Appellants  were  actually  deprived  of  the 
Sayer  duties  reserved  to  them  by  the  re-grant,  and  of  the  right  of 
resumption  of  the  Jaghire,  either  at  pleasure  or  on  the  decease  of 
Kullee  Moolah  Khan. 

The  Eespondents  contended,  that  the  decree  appealed  from 
OTight  to  be  affirmed,  for  the  following  reasons  : — 

First, — Because  the  Supreme  Court  of  Judicature  at  Madras  was 
a  Court  of  competent  jiu-isdii^tion  to  decide  the  matters  in  dispute 
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Letween  all  tlie  parties  totlie  cause  touching-  their  rights  to  the         1827. 
Jaghire  in  question.  """"^jrTT^ 

Second, — Because  the  grant  made  by  the  Nawahs,  WaUajah  and    East  India 
Oindiit  til  Omrah,  to  Assim  Khan,  were  satisfactorily  proved  by  the      Company 
evidence  to  be  gTunts  in  Altumyhah  enam  ;  and  it  was  established  oy^^i  "Atty 
that,  according  to  the  law  and  usage  of  the  Carnatic,  such  grants 
conveyed  to  the  grantee  an  indefeasible  interest  in  perpetuity  in 
the  subject  of  the  grant,  and  that  upon  his  death,  it  became  devis- 
able amongst  the  members  of  his  family,  iii  the  shares  and  propor- 
tions declared  by  the  decree  of  the  22nd  of  May,  1820. 

The  appeal  was  argued  by 

The  Solicitor-Greneral  (Sir  N.  Tln(l(d),Mr.  Serjeant  Bosanquet, 

and  Mr.  Serjeant  Spanluc,  for  the  Appellants  ;  and  by 
Mr.  Home,  K.C.,  Dr.  Lmliington,  and  Mr.  K.  Brougham,  K.C., 

for  the  Respondents. 

Upon  the  case  being  opened  the  Board  directed  the  argument  to 
be  contined  to  the  question  of  jurisdiction  of  the  Supreme  Court  at 
Madras  to  entertain  the  suit,  independent  of  the  merits. 

It  was  argued  upon  this  point  that  it  was  a  question  upon  the 
construction  of  Treaties  between  two  absolute  Governments,  and 
not  of  contract  between  subjects  of  two  States,  and  that  in  such 
circumstances,  a  Municipal  Court  had  no  jurisdiction  ;  it  being  a 
question  of  international  law.  That  the  assumption  of  the  Go- 
vernment of  the  Carnatic  in  1801,  by  the  East  India  Company, 
was  entirely  a  political  measure,  carried  into  effect  by  the  Gover- 
nor in  Council  at  Madras,  for  enforcing  Treaties  made  with  the 
Nawahs  of  the  Carnatic,  as  reigning  Sovereigns,  with  the  East  India 
Company,  in  exercise  of  their  powers  or  Government  delegated  to 
them  by  the  Charters  and  Acts  of  Parliament  referred  to  in  the 
reasons  of  appeal,  and  that  the  act  of  resumption  of  the  Jaghire 
by  the  East  India  Company  was  an  act  of  Government  not  to  bs 
questioned  in  a  Municipal  Court.  The  cases  of  The  Nabob  of  the 
Carnatic  v.  The  East  India  Company  [a),  Le  Caux  v.  Eden  {b), 
and  Lindo  v.  Rodney  {c)  were  cited. 

The  judgment  of  the  Board  was  delivered  by 

The  Master  of  the  Rolls  (Sir  John  Leach). 
Their  Lordships  are  of  opinion,  that  the  Treaty  in  question  did 

(«)  2  Ves.  Jun.  56.  S.  C.  4  Bro.  C.  C.  180.     (i)  Doug.  594.   ^ 
((•)  lb.  612,  n. 
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1827.  vest  the  rights  of  Sovereignty  in  the  East  India  Company,  and 
' — ^^^  that  the  East  India  Company,  in  the  exercise  of  what  they  con- 
E\ST  India  sidered  their  right  of  Sovereignty,  resmned  the  Jaghire  in  ques- 
CoMPANY  tion,  and  granted  it  to  Khullee  Moolah  Khan,  not  in  the  form  of  the 
oi'iginal  gi'ant  to  his  father,  hut  in  terms  totally  different,  being  for 
life  only  ;  and  that  they  reserved  to  themselves  the  Sayer  and  other 
revenue  duties.  It  is  in  effect  the  same  thing,  as  an  act  of  Sove- 
reignty, as  if  it  had  been  granted  to  a  mere  stranger,  and  no  fur- 
ther confirmation  of  the  title  of  Assim  Khan  than  such  a  grant 
had  been  made.  Their  Lordships  are  of  opinion,  therefore,  that 
the  Supreme  Covu't  of  Madras  had  no  authority  to  question  an  act 
of  Sovereignty  exercised  on  the  part  of  the  East  India  Company, 
and  they  are  confident  that  the  motives  as  they  appear  upon 
the  papers  here  were  motives  strictly  just,  and  that  the  effect  of 
the  law  as  it  prevailed  under  the  Naicab  of  the  Carnatic,  could 
not  be  examined  into  by  the  Supreme  Court :  they  must,  therefore, 
reverse  the  judgment  complained  of  {a). 


{ci)  See  the  case  of  Sjparrow  v.  Tanajee  Rao  Raja  SirTce,  2  Borr. 
Bom.  Cases,  458 ;  and  also  Ghiy^s  Life  of  Sir  Thomas  Monro^ 
voL  ii.  p.  314. 
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PRINCIPAL    MATTERS 

CONTAINED  IN  THIS  VOLUME. 


ABATEMENT. 

1.  Of  appeal  by  reason  of  the  in- 
solvency of  Appellant.  [^Gooroo- 
churn  Sein  v.  Radanauth  Seiii]     1 

2.  After  an  appeal  to  England,  and 
before  any  petition  of  appeal  was 
lodged,  the  appeal  abated  by  the 
death  of  the  Appellant.  Appeal 
revived  by  the  Appellant's  special 
administratrix.  \_Troii2)  and  ethers 
V.  The  East  India  Compani/'\      104 

ACQUIESCENCE. 
See  "  A^^xuITY." 

ADOPTION. 

See  "  Hi>'Doo  L.w,"  2,  3. 

A3*IAEAM  TENUEE. 

Aniaram,ov  service  temu'e,in  Madras, 
is  resiiinablo  at  the  -will  of  the  Ze- 


mindar for  the  time  being  in  pos- 
session, where  the  lands  held  under 
an  ama/ram  grant  form  part  of  his 
Zemindar  y. 
Lands  held  xinder  an  amaram  grant 
from  a  former  Ztmindar,  at  a  fixed 
rent,  resumed  by  the  Zemindar  in 
possession,  for  the  purpose  of  full 
assessment  of  the  lands,  upon  ex- 
tinction of  the  services.  \JJnide 
Rajaha  Raje  Bommarauze  v.  Pe7n- 
masaniy    Venhatadry  Naidoo\    128 

ANNUITY. 

The  3Iadras  civil  service  annuity 
fund  was  created  for  the  purpose 
of  pro\'iding  annuities  to  the  civil 
servants  of  the  East  India  Com- 
pany in  the  Madras  Presidency, 
upon  retuing  from  service.  The 
annuities  were  to  be  provided  for 
by  subscriptions  of  the  civil  sei" 
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vants  to  that  fund,  to  tlif  amount 
of  one  luilf,  and  Ijy  contributions 
by  the  East  India  Company  to  the 
extent  of  the  other  half.  These 
contributions  wove  to  be  received 
by  trustees  and  applied  by  them 
to  make  good  the  deficiency  which 
was  to  be  sujDplied  by  the  Com- 
pany. It  appeared  that  in  some 
instances  the  trustees  of  the  fund, 
where  an  excess  of  subscriptions 
liad  been  paid  by  a  subscriber  en- 
titled to  an  annuity  beyond  the 
half  value  of  the  annuity,  had  re- 
turned the  excess.  R.,  a  sub- 
scriber, from  the  institution  of  the 
fund  in  1825,  had  contributed  be- 
j'ond  the  half  value  of  his  an- 
nuity-. Held,  that  although  the 
regulations  of  the  Madras  civil 
service  annuity  fund  did  not  justify 
a  refund  to  a  subscriber  of  the 
amount  of  his  subscriptions  in  ex- 
cess of  the  prescribed  amount,  yet 
that  the  practice  which  had  pre- 
vailed of  the  trustees  refunding 
the  contributions  in  excess,  and 
the  acquiescence  of  the  East  India 
Company  in  such  practice,  pre- 
cluded the  Company  from  disput- 
ing the  right  of  the  subscriber  to 
repayment  of  the  surplus  of  his 
subscriptions  in  excess  of  the  half 
value  of  the  annuity  payable  out 
of  the  fund.  \_The  Ead  India  Com- 
vamj  V.  Robertson']     -     -     -     361 

ANSWER. 

See  "  Demtjeker." 

'•  JoLNT  IIi:\-Doo  Family." 


APPEAL. 

1 .  After  an  appeal  from  Calcutta  had 
been  set  down  for  hearing,  intel- 
ligence reached  England,  shortly 
before  the  day  appointed  for  the 
hearing,  that  the  Appellant  had 
been  adjudged  an  insolvent  under 
the  Indian  Insolvent  Act,  11th 
Vict.,  c.  21. 

Upon  the  appeal  being  opened,  the 
Court  postponed  the  hearing  for 
six  months,  to  enable  the  Official 
Assignee  in  Insolvency  at  Calcutta 
to  revive  the  appeal  and  prosecute 
the  same ;  and,  in  default,  the  ap- 
peal to  l)e  dismissed  ;  and  directed 
the  Pespondents  to  serve  the  Offi- 
cial Assignee  in  India  with  such 
notice. 

No  steps  having  been  taken  by  the 
Official  Assignee  within  the  time 
limited  for  prosecution,  their  Lord- 
ships refused  a  further  extension 
of  time,  and  dismissed  the  appeal. 
\_Gooroochurn  Sein  v.  Radanauth 
Sein'] 1 

2.  Restoration  of  an  appeal  allowed, 
upon  condition  of  the  Appellant 
lodging  in  England  security  for 
costs  of  the  appeal.  Six  months 
having  elapsed  without  the  Ajipel- 
lant  having  lodged  the  recjuired 
securit}',  the  Respondent  applied 
to  dismiss  the  appeal  by  reason  of 
the  non-performance  of  that  con- 
dition. As  it  appeared  that  the 
Respondent's  agent  was  in  daily 
expectation  of  funds  from  India, 
the  case  was  U2">on  the  Appellant 
paying  costs  of  the  day,  ordered  to 
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stand  over  for  tliroc  months,  for 
the  Appellant  to  perform  that  con- 
dition :  in  faihu-e  thereof  the  ap- 
peal to  stand  dismissed.  [Hanec 
Hurrosoondree  Bihiak  v.  Rajah 
Pran  Kishen  Sin(/~\      -     -     -     16 

3.  Appeal  to  the  Queen  in  Council 
allowed  from  a  judgment  on  a  con- 
viction of  the  Supreme  Court  at 
Calcutta  in  a  case  of  murder. 
Nga  Hoong  v.  The  Queen^  -  -     72 

4.  After  an  appeal  to  England,  and 
before  any  petition  of  appeal  was 
lodged,  the  appeal  abated  by  the 
death  of  the  Appellant.  Appeal 
revived  by  the  Appellant's  special 
administratrix.  \_Troup  and  others 
V.  llie  East  India  Company~\  -   104 

5.  When  a  case  is  brought  by  appeal 
before  the  Sudder  Dewanny  Court, 
the  whole  cause  is  before  that 
Court,  although  the  appeal  is  li- 
mited to  a  single  issue.  A  cross 
appeal  is  not  necessary.  \_Pran- 
nath  Bog  Choicdrg  v.  Rookca  Be- 
gum']       323 

6.  Leave  to  apjieal  granted  condi- 
tionally ui)on  the  production  of  sa- 
tisf  actor}'  evidence  in  India  by  the 
Petitioner,  and  transmitted  with 
the  transcript,  that  the  real  or 
market  value  of  the  property  in 
disimte  exceeded  Es.  10,000,  otlier- 
wise  the  leave  granted  to  be  null 
and    of    no  effect.     \_Mohun  Lall 

Soohd  V.  Behee  Bosif]     -       -     428 

7.  Five  separate  suits  were  brought 
by  the  same  Plaintiff  against  the 
same  Defendants,  in  which  the 
same  rpiestion  of  law  was  raised. 
The  amount  involved  in  each  s;ut 


was  under  Es.  10,000,  the  appeal- 
able value,  although  in  the  aggre- 
gate the  amount  claimed  exceeded 
that  simi.     Leave  to  appeal  in  the 
five  suits  granted  upon  the  under- 
standing that  if  the  parties  con- 
sented,   within  two    months,  by  a 
proceeding  before  the  Sudder  Be- 
u-anng  Adaidut,  to  abide  by  the 
decision  of  the  Privy  Council  in 
the  first  appeal,  as  governing  the 
four  other  ajjpeals,  that  the  Regis- 
trar of  the  Sudder  Dewanny  Adaw- 
lut  was  to  transmit  only  the  tran- 
script of  the  first  suit,    otherwise 
the  five  transcripts  to  be  remitted 
in  the  ordinary  course.       \^Bahoo 
Gopal     Lall     Thakoor     v.     l^eluk 
Ch under  Bai]      -      -      -      -     548 
8.  The  value  of  the  subject-matter 
in    dispute,    though    laid  in  the 
plaint  at  a  sum  exceeding  the  mi- 
nimum amount,   Rs.  10,000,    pro- 
vided by  the   Order  in  C*ouncil  of 
the  10th  of  April,  1836,  was  re- 
duced on  calculation  by  the  Zilhh 
Judge  to  an  amount  under  that 
sum ;  and  the  finding  upon  the 
merits  was  for  the  Plaintiff  for 
such  reduced  sum.     Upon  a  cross 
appeal,    the    Sudder    Coiirt    dis- 
missed the   entire  claim  :   and  on 
the  gi'ound  that  the  matter  in  dis- 
pute was   under    the  appealable 
value,  refused   leave  to  appeal  to 
England.     Upon  special   petition, 
leave  to  appeal  allowed,    the  Ap- 
pellant claiming  to  open  the  ques- 
tion of  the  value  of  the  subject- 
matter  in  question   calcidated   by 
the     ZiUah     Judge.      [Prannath 
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Roij  Choii:dr>j  v.  Rancc  Surno- 
Mof/ee'] 553 

9.  The  .Supreme  Coiii-t  at  Madras 
aiLiiitted  an  aj)peal  to  the  Kiug  iu 
Council,  after  the  expu-ation  of  six 
months  from  an  original  decree. 
Held,  that  the  Coiu-t  was  not 
authorized  by  tlie  Madras  Charter 
of  1800,  creating  the  Supreme 
Court,  to  grant  leave  to  appeal. 

TTi^on  a  special  application  to  the 
King  in  Council,  founded  upon  the 
fact  that  the  uniform  practice  of 
the  Supreme  Coiu-t  at  Madras, 
though  upon  an  erroneous  con- 
etruction  of  the  Charter,  was  to 
admit  only  appeals  upon  a  final 
decree,  leave  to  aj)peal  was  granted 
by  the  Privy  Council.  \The  East 
India  Company  v.  8>jed  AIli/']    555 

APPEALABLE  VALUE. 

See  "  Vrxctic-e,"  9,   13,    15,   16. 

AEBITEATION. 

An  award,  made  upon  anagi-eement 
to  submit  to  tlie  arbitration  of  the 
Collector  of  the  District,  a  dispute 
respecting  the  boundaries  of  cer- 
tain lands  lying  between  two  Ze- 
7nmdaries,  uj)held  ;  the  agree- 
ment to  submit  to  arbitration 
having  been  deliberately  entered 
into,  acted  upon,  and  acquiesced 
in  hy  both  parties. 

The  onus  probandi,  that  the  consent 
of  one  of  the  parties  to  the  award 
was  obtained  by  threats  and  the 
undue  influence  of  the  Collector, 
lies  upon  the  party  setting  up  that 
charge.     {The  Zvmindar  nf  Ram- 


nad  V.  The  Zemindar  of  Tettiapoo- 
ram~\ 441 

ASSESSMENT. 

See  "  Air  ARAM  Tenure." 

"  Parties." 

AWAED. 

See  "  Arbitration." 

BILL 

To  ascertain  rights  of  members  of  a 
joint  Hindoo  family  estate.  [Sree 
Mutt)/  Brindasoondcry  Dossee  v. 
Rooderpsrsaud  2Iookerjce^    -     -     4 

See  "  JorxT  HixDoo  Family." 

BOUNDAEIES. 

See  "Arbitration." 

BYE-BLL-WUFFA. 

See  "Mortgage." 

CALCUTTA  CHAETEE. 

See  "Practice,"  3. 

CASTE. 

Inquiry  into  the  history  of  the  Khatri 
class.  Such  class  held  not  to  have 
lost  caste  and  sunk  into  the  Soodra 
class. 

The  Eajpoots  of  Central  India,  and 
in  the  District  where  the  Rajdom 
of  Rammigger  is  situate,  held  to 
be  of  the  Khatri  class,  and  that 
the  right  of  succession  to  the  Raj 
and  Zonindury  was  to  be  deter- 
mined by  the  laws  and  custom  of 
that  class.  \^Chuoturya  Run  Mur- 
dun  tSyn  v.    Sahuh  Purhulad  Syn'] 


See  "  HtNT)00  Law,"  1. 


IS 
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CHAPTEE. 

See  "Practice,"  3,   17. 

COMPUTATION 

Of  tlie  time  limited  hfBen.  Reg.  III. 
of  1803,  see.  18,  .el.  3,  for  institu- 
tion of  suits. 

See  "  Limitation  of  suits." 

CONSENT. 
See  "  Arbiteatiox." 

CONSTEUCTION. 

Statate,  Oth  Geo.  IV.,  c.  74,  sec.  56, 
extends  to  tlie  British  territories 
in  India,  tlie  provisions  of  the 
Statute,  9th  Geo.  IV.,c.  31,  sec.  8, 
with  respect  to  offences  committed 
in  two  different  places,  or  partially 
committed  in  one  place  and  com- 
pleted in  another ;  but  such  Statute 
does  not  render  a  person  liable  to 
punishment  for  the  commission  of 
a  complete  offence,  who  was  not 
liable  before  the  passing  of  that 
Statute. 

The  words  "  within  the  limits  of  the 
charter  of  the  said  United  Com- 
pany," in  the  56th  section  of  the 
9th  Geo.  IV.,  c.  74,  held  to  mean, 
within  the  limits  of  the  trading 
charter  of  the  East  India  Com- 
pany. 

The  Supreme  Coiu-t  at  Calcutta  has 
no  jurisdiction  under  the  9th  Geo. 
IV.,  c.  74,  sec.  56,  to  try  an  indict- 
ment for  murder  committed  and 


wholly  completed  at  a  place  within 
thetradinglimitsof  the  East  India 
Company's  charter,  by  native  sub- 
jects oi  BtirmahunHev  the  govern- 
ment of  the  East  India  Company, 
representing  the  Crown,  who  would 
not  under  former  Statutes  regulat- 
ing the  jurisdiction  of  the  Supreme 
Com't,  have  been  amenable  to  its 
criminal  jurisdiction.  \_Nga  Hoong 
V.  The  Queciil    -     .     -     .     -     T2 

2.  Of  words  "good  and  sufficient 
cause"  in  T?^^.  Reg.  of  Limitation 
II.  of  1803,  sec.  18,  c.  3.  {Troup 
V.  The  East  India  Company']  -  104 

3.  Of  Ben.  Regs.  III.  of  1793,  sec. 
14,  and  II  of  1805,  sec.  3. 

4.  Of  Act  No.  XXXII.  of  1839  (ex- 
tending to  India  the  provisions  of 
Statute,  3rd  and  4th  Will.  IV.,  c.  42, 
sec.  28),  in  allowing  or  refusing 
interest,  incases  within  the  Act,  is 
liable  to  review.  Quare  ?  {Juggo- 
mohvn  Ghose  v.  Manic/cchimd] 

263 

5.  Ben.  Beg.  XXVI.  of  1814appHes 
to  revenue  suits.  \_Maharajah 
Iloheshur  Sing  v.  The  Bengal 
Government']     -     -     -     -     -     283 

6.  Whether  Act  No.  III.  of  1845  re- 
peals Ben.  Reg.XIV.of  1829,  sec. 
2,  c.  1.  Qucere?  \_Wue  v.  Jug- 
lundo    Base.]    -----     431 

See  "  LiiiiTATioN  of  suits." 
"  Review  of  judgment." 
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COSTS. 

See  "  Practice,"  2,  7,  8. 
"  Skcurity  for  costs." 

CEI.AriN.lL  APPEAL. 
See  "  AprEAL,"  3. 

CPIMIXAL  JUEISDICTION 

Of  the  Sui)reine  Court  at   Calcutta 
over  native  subjects. 

See  "  CoxsTRUCTiox,"  1. 

CEOSS  APPEAL. 
See  "  Appeax,"  3. 

DEFICIT  PEOBATIO. 

See  "  EviDEXCE,"  4. 

DELAY. 

See  "  JoixT  HrNi)oo  family." 
"Eeview  of  judgmext." 

DEMUEEEE. 

"VVTiere  a  long  lapse  of  time  since  tlie 
right  to  sue  arose,  appears  upon 
the  face  oftheBill,  although  there 
he  no  statutory  bar,  it  maybe  met 
by  demurrer;  but  to  entitle  the 
Defendant  to  demur  to  the  Bill 
instead  of  putting  in  an  ans  vrer, 
the  case  must  be  perfectly  clear. 
\^Sree  Muttij  Brindasoondery  Dossee 
V.  Rooderpersaud  Mookerjce']     -     4 

DISMISSAL 

Of  appeal. 

See  •'  Practice,"   1,  2. 


EAST  INDIA  COMPAi^Y. 

See  "  Coxstructiox,"  1. 
"Law  of  xatioxs." 

EXAM  TENUEE. 

A  grant  in  Enam,  is  in  perpetuity, 
and  not  resumable.  \_UnideRajaha 
Itaje  Bommaraiize  v.  Pemmasamy 
Venlcatadry  Xakho\      -      -       128 

ESCHEAT. 
See  "Law  of  xatioxs,"   1. 

ESTOPPEL. 

See  "  Mortgage." 

EA^DENCE. 

1-  The  rides  with  regard  ^to  the  ad- 
missibility of  evidence  are  not  to  be 
obseiwed  with  the  same  strictness  in 
proceedings  in  the  native  Courts  in 
India  as  in  the  Courts  in  England. 

Copy  of  a  document  coming  ovit  of  a 
public  office,  and  certified  by  the 
proper  officer  of  that  department 
as  a  copy  of  acopv  deposited  there, 
admitted  as  e\'idence.  [  UnideRa- 
jaha  Raje  Bommaraiize  Bahadur  v. 
Pemmasamy   Venlcatadry  Naidooi] 

128 

2 .  The  latitude  with  which  documen- 
tary e-vidence  is  received  in  the 
Native  Coiui:s  in  India  observed 
upon,  and  such  practice  con- 
demned, as  involving  unnecessary 
costs,  the  administration  of  justice 
requiring  that  the  admission  of 
documents  should  be  strictly  con- 
ducted with  reference  to  the  prin- 
ciples regidating  the  admission 
of  evidence.  [^Bunicaree  Lai  v. 
2[aha rajah  Hetnarain  Sing^  -  148 
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o.  Ill  a  question  involving-  tlin  ge- 
nuiiieuoss  or  i'urgei-y  of  au  instru- 
nieiit  sued  u]>ou,  wliieh  the  Courts 
in  India  litul  opportunity  of  per- 
Tsonally  inspecting,  anil  held  ge- 
nuine, it  is  nceossary  that  the  evi- 
deuie  impeaching  the  document, 
he  chnir  and  strong  to  justify  tlio 
appclhite  Court  revei-sing  the  de- 
cree appeah'd  from. 

Circumstances  in  which  the  Judicial 
Committee  upheld  a  bond  im- 
peached as  a  forgery,  and  reversed 
the  concurrent  decrees  of  the  Z/7/ff.A 
and  Suclder  Courts  in /«r/(Vr.  \_Chci/t 
Ram  V.  Choicdhrce  Noicluf  Ram~\ 
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4.  Suit  to  recover  the  amount  of 
principal  and  interest  upon  certain 
pecuniai'y  transactions  set  forth  in 
an  agreement,  alleged  to  have  been 
executed  by  the  Defendant's  father 
in  favour  of  the  Plaintiff,  for  mo- 
neys advanced  by  him,  and  also 
iiponthe  Defendant's  own  promise 
after  his  father's  death  to  pay  the 
amount  due  from  his  father.  De- 
fence, first,  that  the  agreement 
•sued  upon  was  a  forgery  ;  and,  se- 
condly a  denial  of  the  pi-omise  of 
paym3nt.  Upon  appeal  ^.revei'sing 
the  decree  of  the  Sadder  Bjwanny 
Adawlut  at  Madras),  the  Judicial 
Oomniittee,  without  declaring  the 
agreement  to  be  a  forgerj',  dis- 
missed the  suit  upon  the  ground 
of  failure  of  proof  to  support  the 
claim.  [^Katchy  Kidlyana  Rangap. 
j)ah  KaJacka  Tola  Oodiar  v.  Baloo- 
samy  Chetty'] 224 

YOL.    Y1I> 


FAMILY   AERANGEMEXT. 

Grounds  upon  which  a  deed  can  be  set 
aside.  [^Maharajah  Ilelnarain  Sing 
V.  Baboo  Modnarain  Siiig^     -     311 

See  *'  SoLrxAM.vu," 

FOEECLOSUKE. 

See  ••MoirrGAOK." 

FOEOERY. 

Sfe  "  EVIDKXOK,"    3,    4. 

FoujDAEY  couirr. 

The  jurisdiction  ef  the  Foujdary 
Court  is  confined  to  cases  of  pos- 
session only.  It  is  beyond  their 
province  to  inquire  into  and  ascer- 
tain the  title  to  real  estate.  \_3IaJia- 
rqjuh  Moheshur  Sing  v.  The  Bengal 
Government)] 23-3 

GUARANTEE. 

See  ■•  Rklease."'"* 

lilXDOO  LAW. 

'1.  An  illegitimate  son  of  a  Khatri, 
one  of  the  three  regenerate  castes, 
by  a  Soodra  woman,  cannot  by  the 
Hindoo  law  of  inheritance  suc- 
ceed to  the  inheritance  of  his  puta- 
tive father;  but  he  is  entitled  to 
maintenance  out  of  his  deceased 
father's  estates. 

So  held  in  the  case  of  a  disputed 
succession  to  the  R-ijdom  and 
Zemindary  of  Rimnugger  in  the 
Presidency  of  Bengal,  the  Rajah 
last  seized,  the  putative  father, 
being  a  R'f/2>'}oi  oitUo7i7<'i;///cl-i'3'3. 
y2 
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SccKS. — In  tlio  caso  of  the  Soodra 
class,  illogitimate  children  Leing 
qualified  to  inherit. 

The  liajpoots  of  Central  India,  and 
in  the  district  -n-hore  the  Rajdom 
of  IlamniKjger  is  situate,  held  to  be 
of  the  Khairi  dass,  and  tliat  the 
right  of  succession  to  the  Raj  and 
Zemindar y  was  to  he  determined 
by  the  laws  and  customs  of  that 
class.  \_GhuotHri/a  Ran  Munlun 
St/n'v.  Sahxih  Rarhdad  %n]     -  18 

A  childless  Hindoo,  a  member  of 
a  divided  Hindoo  family  in  Rengcil, 
by  an  Unomuftec  Rottah  autho- 
rized his  widow  to  adopt  a  son  for 
him  after  his  death,  and  by  that 
instrument  made  her  his  heir.  His 
widow  exercised  the  power,  and 
adopted  a  son  for  her  deceased 
husband,  who  died  before  attaining 
his  majority.  The  deed  was  im- 
peached as  a  forger}'.  Upon  appeal 
reversing  the  decrees  oiihe  Sudder 
Ameen  and  Sndder  Deivanny  Coui't, 
such  deed  was  upheld. 

Held  also,  that  the  widow  was  enti- 
tled to  a  life  estate  in  her  hus- 
band's estate  after  the  adopted 
son's  death,  cither  under  the  deed 
or  as  heir  of  the  adopted  son. 

A  verbal  power  to  adopt  is  good  by 
the  Hindoo  law.  \^Soondur  Kooma- 
ree  Dehheca  v.  Gudadhur  Pershad 
Tewarree] 54 

3.  Authority  was  given  by  deed,  by 
a  chiklless  Hindoo  in  Bcnrjal,  to 
liis  widow,  to  adopt  a  son  at  his 
decease.  The  widow  did  not  exer- 
cise that  power,  and  many  years 
after  her  husband":^  death  brought 


a  suit  in  her  character  as  widow, 
claiming  his  succession  in  the 
family  estates.  Held,  that  the 
mere  fact  of  there  being  authority 
given  her  by  her  husband  to  adopt 
a  son.  did  not,  before  an  adoption 
hadactuallytakenplace,  supersede 
and  destroy  her  personal  right  as 
widow  to  sue.  \_Bamundoss  Moo- 
kerjea  v.  Miamnmt  Taritiec]    -   1G9 

4.  Semhle. — There  is  a  distinction  be- 
tween the  public  and  private  pro- 
perty' of  a  Hindoo  .Sovereign,  as 
upon  his  death  his  private  property 
goes  to  one  set  of  heirs,  and  the 
Raj  and  the  public  property  to  the 
succeeding  RaJaJt. 

The  general  rule  of  the  Hindoo  law 
of  inheritance  is  partibility.  The 
succession  of  a  single  heir,  as  in 
the  case  of  a  Raj,  is  the  exception. 
\_Tlie  Secretary  of  State  in  Council 
of  India  v.  lutmachcc  Boye  Sa- 
haha^ 476 

ILLEGITIMACY. 

An  illegitimate  son  of  a  Khatri  by  a 
Soodra  woman  is  not  entiled  to 
succeed  to  inheritance  of  his  puta- 
tive father. 

Seats. — In  the  case  of  the  Soodra 
class,  illegitimate  chihh-en  being 
qualified  to  inherit.  \^C]iuoturya 
Run  Murdnn  ^yn  v.  >^ahuh  Pur- 
hulah  ^yn'] 18 

!iee  "  HrN'Doo  Law,"   1. 

INHABTANT 

Eesident  in  Foreign  trrritorv. 
i^ee  "  (Security  fok  costs."  - 
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INHEiaTANCE. 
Hindoo  Law,"   1,  2,    4, 


INSANITY. 

See  "Limitation  of  suits,"   I. 

INSOLYENCY 

Of  AppeLi:.iit. 
See  "  Appeal,"   I. 

INTEREST 

Upon  Opium  time  bargains. 

The  LegisLative  Act  No.  XXXII.  of 
1839  (extending  to  Lidia  the  pro- 
visions of  Statute,  3rd  &  4th 
IFi'Il.  TV.,  c.  42,  sec.  28),  concern- 
ing: the  allowance  of  interest  in 
certain  cases,  enacts  that  "  Upon 
all  debts  of  sums  certain,  payable 
at  a  certain  time,  the  Court  before 
which  theyma3-be  recovered,  may, 
if  it  shall  think  fit,  allow  interest 
to  the  creditor,  at  a  rate  not  ex- 
ceed! Qg  the  current  rate  of  interest 
from  the  time  when  such  debts  or 
sums  certain  were  payable,  if  sucli 
debts  or  sums  be  paj'able  by  virtue 
of  some  written  instrument  at  a 
certain  time." 

Held, — That  a  wager  contract  (before 
the  passing  of  Act,  No.  XXI.  of 
1848),  upon  the  average  price 
wliich  opium  would  fetch  at  the 
next  Government  opium  sale,  was 
not  within  the  scope  of  the  Act, 
No.  XXXII.  of  1839,  as  that  Act 
supposes  a  party  to  have  been  sued 
fur  breat'h   of  a   contract  for  the 


payment,  by  virtue  of  a  written 
instrument,  of  a  sum  certain  at  a 
certain  time,  and  did  not  affect 
debts  contingent  in  amount  and 
time  of  coming  due. 

^Vhether  the  discretion  vested  in  the 
Court  l)y  Act,  No.  XXXII.  of 
1839,  in  allowing  or  refusing  in- 
terest, in  cases  within  the  Act,  is 
liable  to  review. —  Qimre  ? 

Where  a  usage  was  establislicd,  by 
which  it  appeared  that  interest  was 
paid  upon  such  contracts  :  Held 
fvu-ther,  tliat  according  to  such 
usage,  interest  oughtto  have  been 
allowed  upon  the  principal  sum  re- 
covered in  an  action,  and  the  judg- 
ment of  the  Sui^reme  Court  at 
Calcutta veinsingintevest,  reversed 
on  that  ground.  [Jufjgomolnoi 

Ghose  V.  Manickclnind^     -     -     263 

INTERLOCUTORY  DECREE. 

Soiihlc. — There  is  no  regulation 
whitO)  requires  a  party  to  appeal 
from  interlocutory  decrees  ;  and  in 
an  appeal  to  the  Judicial  Com- 
mittee from  a  decree  adjudicating 
upon  the  whole  suit,  tlio  propriety 
of  interlocutory  decrees  made  in 
the  course  of  the  suit,  though  ac- 
c^uiesced  in  and  submitted  to  at 
the  tinu',  may  be  called  into  cpies- 
tion. 

So  held  wliere  a  party  had  not  ap- 
pealed from  an  Order  of  the  Spe- 
cial Commissioners  granting  a  re- 
view of  judgment.  [^Maharajah 
Moheshur  Siiuj  v.  The  Benr/al  Go- 
rgrnment] 283 
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INTEENATIOXAL  LAW. 

See    "  L.\W    OV   XATI0N3." 

JtJlXT  HINDOO  FAMILY. 

iJisputPs  arose  in  a  joint  Hhuioo 
family,  and  a  suit  was  bvongLt  iu 
]810  in  the  Supreme  Caurt,  to 
as(.  ei'tain  the  respective  rights  of 
the  members  of  the  family  in  the 
joint  estate.  Iu  1811,  a  compro- 
mise was  entered  into  by  two  of 
the  Defendants,  members  of  the 
family,  and  the  Plaintiff,  who  exe- 
cuted a  release  to  them.  The  liti- 
gation of  the  suit  continued  ;  and, 
in  1820,  these  two  Defendants 
were  allowed  by  the  Court  to  rely 
upon  the  release,  and  the  Plaintiff 
to  impeach  it  ;.  but  it  did  not  ap- 
pear that  the  release  had  ever  been 
the  subject  of  adjudication.  In 
2853,  the  cause  was  heard  npon 
further  directions,  when  a  consi- 
derable sum  was  found  to  be  due 
to  the  then  Plaintiff,  by  oneof  the 
Defendants  so  released  in  1811, 
by  the  original  Plaintiff.  L'jjon  a 
Bill  filed  by  the  representatives  of 
one  of  these  Defendants,  setting 
up  the  release,  which  was  charged 
by  the  Bill  not  to  have  been  at 
issixe  in  the  previous  litigation,  a 
demurrer  was  filed  for  want  of 
equity,  and  allowed  by  the  Su- 
preme Court.  Such  demurrer 
overruled  upon  appeal,  as  it  was 
not  clear  by  the  Bill  that  the 
length  of  time  from  the  date  of 
the  release  operated  as  a  bar  to 
the  relief  sought,  so  as  to  allow  of 


such  a  dem'urre?.  Liberty,  how- 
ever, wasallowedto  the  demurring 
Defendants  to  insist  upon  the 
same  ground  of  defence  by  answer, 
and  no  costs  given.  [Sree  Mutti/ 
Brindasooudery  Domee  v.  liooder- 
jpersaud  Mookerjee~\     -     -     -     -     4 

JUEISDICTION 

Of  Supreme  Court  at    Calcutta  over 
native  subjects-. 

See  "  CoxsTEUCTiox,"   1. 

Of  Supreme  Court  at  Madras. 

See  '•  Law  of  natioxs.'' 

KUTKUBALA. 

See  "  Mortgage.'' 

LA-KHIRAJ. 

See  "  PARTiEa." 

LAW  OF  NATIONS. 

1 .  Transactions  of  independent  Sove- 
reign States  between  each  other, 
are  goveraed  by  other  laws  than 
those  which  Municipal  Courts  ad- 
minister. Such  Co lU'ts  have  neither 
the  means  of  decreeing  what  is 
right,  nor  the  power  of  enforcing 
any  decision  wh i  ch  the}- may  make . 

The  Ixajah  of  Tanpre.  a  native  in- 
dependent Sovereign,  but  in  virtue 
of  Treaties  under  the  protection 
of  the  East  India  Company,  died 
without  leaving  issue  male,  when 
the  East  India  Company,  in  the 
exercise  of  their  Sovereign  power, 
and  in  trust   for  the  British  Go- 
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vornmout,  seized  the  liaj  of  Tan- 
jore,  and  the  whole  of  the  property 
of  the  deceased  Eajak,  as  an  es- 
rhoat,  on  the  ground  that  the  dig- 
nity of  the  JiaJ  was  extinct  for 
want  of  a  male  heir,  and  that  the 
property  of  the  late  liajah  lapsed 
to  the  British  Government.  Held, 
that  as  the  seizure  was  made  by 
the  British  Government,  acting  as 
a  Sovereign  power,  through  its 
delegate,  the  East  India  Company, 
it  was  an  act  of  State  to  inquire 
into  the  propriety  of  which  a  Mu- 
nicipal Court  had  no  jurisdiction. 
[^The  Sacretary  of  State  in  Council 
of  India  v.  Kamachee  Boye  Sa- 
Aaha^ 476 

2.  By  the  Treaty  of  the  31st  of  July, 
1801,  made  between  the  then 
Kaivab  of  the  Carnatic,  and  the  Go- 
vernor in  Council  at  Madras,  the 
Sovereign  rights  of  the  JVawab  in 
the  Caniatic  were  vested  in  the 
East  India  Company. 

Held,  that  a  resumption  by  the  Ma- 
dras Government  of  a  Jaghire 
granted  by  former  Nawahs,  as  an 
Altamghah  enam  before  the  date  of 
the  Treaty,  and  a  re-grant  by  the 
Madras  Government  to  another 
for  a  life  estate  only,  was  such  an 
Act  of  Sovereign  power  by  the 
East  India  Company  as  precluded 
the  Supreme  Court  at  Madras 
fi'om  taking  cognizance  of  a  suit 
by  the  heirs  of  the  original  gran- 
tee in  respect  of  such  resumption. 
[^The  East  India  Company  v.  Sijed 
Ally]         ....      .^55 


LEAVE  TO  APPEAL. 

See  "  Ai'PEAL,"  6,   7,  8. 

LIFE  ESTATE. 

(Of  Hindoo  widow.) 

See  "  Hindoo  Law,"  2,  3. 

LIMITATION  OF  SUITS. 

1.  Ben.  Eeg.  II.  of  1803,  sec.  18, 
cl.  3,  prohibits  the  Court  from 
hearing,  trying,  or  determining  the 
merits  of  any  civil  suit,  if  the 
cause  of  action  arose  twelve  j'ears 
antecedent  to  the  institution  of  the 
suit,  unless  the  Plaintiff  prove 
' '  that  either  from  minority  or  other 
good  and  sufficient  cause  he  was 
precluded  from  obtainin  gredi'ess ." 

A  cause  of  action  arose  in  1836.  In 
1842,  the  party  entitled  to  seek 
redress  was  found  a  lunatic  by  a 
Commission  de  lunatico  inquirendo 
in  England,  and  in  1844  a  Com- 
mittee to  his  estate  was  appointed, 
who  in  1848,  more  than  twelve 
years  from  the  time  when  the 
cause  of  action  arose,  brought  a 
suit  in  the  Zillah  Coiu't  of  Delhi, 
in  the  North-AVestern  Provinces, 
on  behalf  of  the  lunatic's  estate. 
The  Zillah  Court  at  Delhi,  and 
the  Sudder  Court  at  Agra,  held 
that  the  Committee  was  barred  by 
the  Ben.  Eeg.  II.  of  1803,  sec.  18, 
cl.  3,  from  filing  his  plaint. 

Such  judgments  reversed  upon  ap- 
peal by  the  Judicial  Committee,  by 
reason  : 
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First.  That  llic  words  "  otlior  good 
and  suflxc'ieut  clause,"  in  d.  3,  sec. 
18,  of  Ben.  Reg.  II.  of  1803,  in- 
cluded "  insanit}'." 

Second.  That  it  made  no  difference, 
so  far  asconcernedtheluuatic,  that 
under  the  Coinmi-ssion  of  Lunacy, 
a  Committee  of  the  lunatic's  estate 
had  been  appointed  in  1844. 

Third.  That  in  computing  the  Kmita- 
tion  of  twelve  years  mentioned  in 
d.  3,  sec.  18,  of  this  Eegulation, 
there  should  not  he  reckoned  an}^ 
time  elapsing,  while  the  person  for 
the  time  being  entitled  to  seek  re- 
dress was  not  free  from  disability. 
\_Troup  and  others  v.  The  Eixst 
India  C'oinpan>j~\  -     -     -     -       104 

2.  A.  died  in  1813.  At  A.'s  death, 
one  of  his  heirs,  entitled  to  a  share 
of  the  succession  of  his  estate,  ob- 
tained jjossession,  claiming  the  en- 
tirety under  a  deed  of  gift.  An- 
other heir  also  claimed  the  en- 
tirety, fii'st  under  a  "Will,  and  in 
the  alternative,  as  customary  heir. 
Suits  were  brought  by  the  two 
claimants,  in  the  course  of  which, 
questions  were  raised  as  to  who 
would  be  entitled,  in  case  both 
claimants  should  fail;  but  fromthe 
frame  of  the  suits  it  was  impracti- 
cable to  deal  with  those  questions 
till  the  adverse  claims  to  the  en- 
tirety were  disposed  of.  Ulti- 
mately, in  the  year  1842,  those 
claims  were  disposed  of  by  the 
Judicial  Committee  of  the  Privy 
Council  in  one  of  the  suits,  which 
in  substance  negatived  the  claims 


of  both  parties  to  the  entiretj^  and 
decreed  that  the  heirs  oi  A.,  ac- 
cording to  the  Sheah  law  of  inheri- 
tance, were  entitled,  and  directed 
the  mesne  profits  to  be  brought 
into  Court,  and  di^dded  among  such 
heii's.  A  suit  was  in  conseqiience 
instituted  in  the  year  1852,  by  one 
of  the  heirs  of  .^.,  to  carry  into 
execution  the  decree  of  the  Judi- 
cial Committee  of  the  Privy  Coun- 
cil made  in  1842.     Held, — 

Fii'st,  that  although  the  claim  which 
accrued  so  long  ago  as  the  death  of 
A.  would  have  been,  in  ordinary 
cii'cumstances,  barred  by  the  ^e«- 
^«/ Regulations  of  Limitation,  III. 
of  1793,  sec.  14,  and  II.  of  1805, 

.  sec.  3,  yet  that  as  the  pendency 
of  the  appeal  rendered  it  impracti- 
cable to  bring  the  suit  until  the 
question  was  disposed  of  by  the 
decree  of  the  Privy  Coimcil  in 
1842,  such  suit  was  to  be  consi- 
dered as  supplemental  to  that  de- 
cree, and  that,  as  the  suit  was 
brought  within  twelve  years  from 
that  date,  it  was  not  barred  by 
those  Regulations. 

Secondl}-,  that  althoiigh  one  of  the 
original  claimants  had  obtained 
possession  under  an  Order  of  the 
Coui't,  and  retained  the  same  till 
the  final  decree  in  1842,  it  was  not 
such  a  fi^uiet  and  undisturbed  pos- 
session, in  the  circumstances,  as  to 
operate  by  Beyi.  Reg.  II.  of  1805, 
sec.  3,  as  a  bar  to  the  suit  iilti- 
mately  instituted  by  one  of  the 
heii's  entitled  to  the  inheritance. 
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\^Rajah   Enayd   Jlosscin  v.   Saj/ud 

Ahmed  Beza] 238 

3.  The  pendency  of  litigation  as  to 
the  ownership  of  tlie  cquitj^  of 
redemption,  Letween  the  heirs  of 
the  mortgagor  and  a  party  claim- 
ing as  purchaser,  is  a  "  good  and 
sufficient  cause,"  withintho  excep- 
tion to  the  operation  of  the  2?*'//. 
Eeg.  of  Limitation  III.  of  1793, 
sec.  14,  -why  a  mortgagee  should 
not  have  instituted  proceedings  for 
foreclosure,  -within  twelve  years, 
the  time  prescrihed  hj  that  regu- 
lation. \_Prannath  Roy  Choivdnj 
V.  liookea  Begum']     -     -     -    -  323 

LUNACY. 

See  "  Limitation  of  .sriTs,"  1. 

MADEAS  CHAETEE. 

See  "  Law  of  xatioxs." 

MADEAS  CIVIL  SEEVICE 
ANNUITY  FUND. 

See  "Annuity." 

MAINTENANCE. 

An  illegitimate  son  of  a  Khatri,  one 
of  the  three  regenerate  castes  by  a 
Soodra  woman,  cannot  by  tho  Hin- 
doo Law  of  inheritance  succeed  to 
the  inheritance  of  his  putative 
father  ;  but  he  is  entitled  to  main- 
tenance out  of  his  deceased  father's 

.  estate.  \_Chuoturya  Ran  Murdun 
Syn  y.  Sahih  Purhulad  Syn']  -  18 


MEECANTILE  USAGE. 

See   "  Usage." 

MOETGAGE. 

A  Bi/c-hil-xvnffa,  or  KntkiihaJa  (mort- 
eraffe  or  conditional  sale),  is  re- 
deoniable  like  an  ordinar}'  mort- 
gage, and  is  subject  to  foreclusiu'e. 

AYhen  a  mortgagee  seeks  to  foreclose, 
he  must  effect  that  object  according 
to  the  mode  prescribed  by  Ben. 
Eegs.  III.  of  1793,  sec.  14  ;  II.  of 
1803,  sec.  3  ;  and  XYII.  of  180G, 
sees.  7  &  S. 

The  pendenc)'-  of  litigation  as  to  the 
ownership  of  the  equity  of  redemp- 
tion, between  the  heirs  of  the  mort- 
gagor and  a  party  claiming  as  pm*- 
chaser,  is  a  "  good  and  sufficient 
cause"  within  the  excox^tion  to  the 
operation  of  the  Ben.  Eeg.  of  limi- 
tation, III.  of  1793,  see.  14,  why 
a  mortgagee  shoidd  not  have  insti- 
tuted proceedings  for  foreclosure, 
within  twelve  j'ears,  the  time  pre- 
scribed by  that  Eegulation. 

The  service  of  notice  of  foreclosure 
on  the  occupant  of  the  mortgag-ed 
property  (a  party  who  claimed  as 
purchaser  from  the  mortgagor,  but 
who  had  not  established  his  title) 
does  not  estop  the  mortgagee  from 
disputing  the  occupant's  title  to 
redeem  the  mortgaged  premises. 
[^Prannath  Roy  Chowdry  v.  Rool^en, 
Begum'] 323 

See  "  Tlxdek." 

MUEDEE. 

(Appeal  in  case  of.) 
See  ''  Appeal,"  3. 
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OXT'S  rjloBANDF. 
Sec  ••  AiniiTK.vriox." 
"  IlviDENci:,''  4. 

OllVEil  J.\  CUUX'IL, 

Of  lOth  of  April.  I808. 
See  "  rKACTicE,"'  9,  13.  15,  16. 

PARTI  I :s. 

(In  resumjjtion   suits.) 

Claim  by  Government,  under  Ben. 
Reg.  ir.  of  1819.  to  re.sume  lands 
asserted  as  La-Khiraj,  for  thepur- 
po-se  of  assessment.  The  lauds,  the 
subject  of  the  Government  claim, 
■\vere  owned  by  Mahanth  [the  head 
of  a  community  of  religious  de- 
votees), against  whom  alone  the 
Collector  proceeded.  These  lands 
were  intermixed  with  other  lands 
belonging  to  a  Zemindar,  whose 
lands  had  been  assessed  at  a  fixed 
rent  under  the  decennial  settlement 
(madepei-manent  by  ^f/i.Eeg.I.  of 
1793).  And  the  Zemindar  claimed 
a  large  portion  of  the  lands  sought 
to  be  assessed,  as  forming  part  of 
his  Zemindary,  for  which  a  fixed 
Tent  was  paid.  Held,  that  although 
the  Zemindar  was  to  be  considered 
as  a  stranger  to  the  proceedings,  as 
he  had  not  been  summoned  hy  the 
Collector,  yet  as  his  interests  were 
liable  to  be  affected  by  the  decision 
of  the  Collector,  he  had  a  right 
to  intervene  and  become  a  party. 
[^Maharajah  Moheshu.r  Sing  v.  The 
Bengal  Government j     ...    283 

^ff  *'  Suit,''  1. 


VAWn'YlnS. 
See  "  Hindoo   Law,"  L 

PAYMENT 

Into  Court  under  protest. 
See  "  Tenpek." 

PENDENTE   LITE. 

Operation  of  Bengal  Pegulation  of 
limitation  III.  of  1793,  see.  14; 
and  II.  of  1805,  sec.  3. 

See  '•  LiMiTATiox  of  si'its,"  1,  2,  3, 

POSSESSION. 

What  amounts  to  a  quiet  and  undis- 
turbed, under ^e/j.Peg. II.  of  1805, 
sec.  3. 

See  •'  LiitiTATiox  of  suits,"  2. 

'•  Mortgage." 

POWER 
To    adojit- 

1 .  A  verbal  jiower  to  adopt  is  good 
by  the  Hindoo  law.  [Soondur 
Koomaree  Dehbeea  v.  Gudadhur 
Per  shad  Tewarree^   -     -     -     -     54 

2.  By  a  childless  Hindoo  in  Bengal 
authorizing  widow  to  adopt  a  son. 
[_Bamundoss  Jfookerjea  v.  ^msa- 
mat  Tarinee'] 169 

Sec  "  Hindoo  Law,"  2,  3. 

PRACTICE. 

1 .  After  an  appeal  from  Calcutta  had 
been  set  down  for  h earing,  Intel- 


INDEX. 


ligence  teachod  England  shortly 
before  the  day  appoiutod  for  the 
hearing,  that  the  Appellant  had 
been  adjudged  an  lusol vent  under 
the  Indian  Insolvent  Act,  11th 
Fict.,  e.  21. 

Upon  thrt  appeal  being  opened,  the 
Court  postponed  the  hearing  for 
six  months,  to  enable  the  Official 
Assignee  in  Insolvency  at  Calcutta, 
to  revive  theappeal  and  prosecute 
the  same  ;  and,  in  default,  the  ap- 
peal to  be  dismissed  ;  and  directed 
the  Respondents  to  serve  the  Offi- 
cial Assignee  in  India  with  such 
notice. 

No  steps  having  been  taken  by  the 
Official  Assignee  within  the  time 
limited  for  prosecution,  their  Lord- 
ships refused  a  fui-ther  extension 
of  time,  and  dismissed  the  appeal. 
\^Oooroochurn  Sein  v.  Radanauth 
Sein]     - 1 

2.  Restoration  of  appeal  allowed, 
upon  condition  of  the  Appellant 
lodging  in  J^M^/anc? security  for  the 
costs  of  the  appeal.  Six  months 
having  elapsed  without  the  Appel- 
lant having  lodged  the  required 
security,  the  Respondent  applied 
to  dismiss  the  appeal  by  reason  of 
the  non-performance  of  that  con- 
dition. As  it  appeared  that  the 
Appellant's  agent  was  in  daily  ex- 
pectation of  funds  from  India ^  the 
case  was,  upon  the  Appellant  pay- 
ing co.sts  of  the  day,  ordered  to 
stand  over  for  three  months,  for 
the  Appellant  to  perform  that  con- 
dition :  in  failure  thereof  the  ap- 
peal to  ittand  dismissed.  ''^Ranc$ 
VOL,    VIl. 


Hurrosoondree     Dibiah      v.     Rajah 
Pran  Kishin  Sing~\      -      -      -       16 

3.  Appeal  to  the  Queen  in  Council 
allowed  from  ajudgmentona  con- 
viction of  the  Supreme  Court  at 
Calcutta,  in  a  case  of  murder. 
\_Nga  Hoong  v.  The   QHeen~\     -     72 

4.  After  an  appeal  to  England,  and 
before  any  petition  of  appeal  was 
lodged,  the  appeal  abated  by  the 
death  of  the  Appellant.  Appeal 
revived  by  the  Appellant's  special 
administratrix.  [^Trovp  and  others 
V.      The    East    India     Company~\ 

104 

5.  The  rules  with  regard  to  the  ad- 
missibility of  evidence  are  not  to 
be  observed  with  the  same  strict- 
ness in  proceedings  in  the  native 
Courts  in  India  as  in  the  Courts 
in  England.  [  Unide  Rajaha  Raje 
Bommarauze  Bahadur  v.  Pemma- 
samy  Venkatadry  Xaidoo]     -     128 

6.  The  latitude  with  which  documen- 
tai'y  evidence  is  received  in  the 
natiA'e  Courts  in  India  observed 
upon, and  such  practice  condemned, 
as  involving  unnecessary  costs,  the 
administration  of  j  ustice  requiring 
that  the  admission  of  documents 
should  be  strictly  conducted  with 
reference  to  the  principles  regu- 
lating the  admission  of  evidence. 
Bnnwaree  Lai  v.  Maharajah  Het- 
narain  Sing^     -     -     -,-     -     148 

7.  Costs  in  India  and  upon  appeal 
allowed  to  the  Appellant,  upon  a 
reversal  of  the  decree  of  the  Court 
below.  \^Cheyt  Rain  v.  Chotvdhree 
Nbicbut  Ram']       -      -      -     -     207 

8 .  The  Appellant  allowed  costs  of  the 
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appeal  hero,   as  well  as  of  the 
Courts  iu  India,     \^Katchy  Kully- 
ana  Ranr/appah  Kalacka    Tola    Oo- 
diar  V.  Baloosainii  Chettij~\      -    224 
2.  Inostinuitiug  the  appealable  value, 
restricted  by  the  Order  in  Couniil 
of  the  lOtli  of  April,  1838,  for  re- 
gulating appeals  f  rora  the  Supreme 
and  S udder  Bcwaiiny  Courts  in  the 
East  Indies  to  Es.  10,000,  as  the 
amount  in  disj^ute,  regard  should 
be  had  to  the  -whole   matter  in- 
volved in  the  suit,  and  not  to  the 
value  of  a  fractional  part  of  the 
property  sought  to  be  recovered. 
A  suit  was  brought  to  recover  a  Zt- 
mindary  in  the  possession  of  dif- 
ferent persons  under  deeds  of  sale 
in   execution  of   a   decree.     The 
value  of  the  property  sued  for  was, 
by  Ben.  Eeg.  X.  of  1829,  sec.  17, 
stated  in  the   plaint    to  be   E&. 
14,325.     The    Sadder   Court   up- 
held the  sales  so  far  as  related  to 
the  claim  of  some  of  the  Defen- 
dants.    The  other  Defend.ants  ap- 
plied for  leave  to  appeal  to  Eng- 
land, which  the  Sudder  Couit  re- 
fuse c",  on  the  ground  that,  as  the 
^"    '  •  •  ■  '  :he^''^  portivju  was  only  Es. 
■  \  ' ,  xt  was  not  withi  n  the  appeal- 
able val  j.e  prescribed  by  the  Order 
in  Council  of  the  10th  of  April, 
1838.  Such  construction  overruled, 
and  leave  to  appeal  granted  by  the 
Judicial  Committee. 
Whether  the  ?tamp  upon  the  plaint 
required  by  Ben.  Eeg.  X.  of  1829, 
sec.   17,  being  for  fiscal  purposes 
only,  is  conclusive  of  the  value  of 
the   property   sued    for — Quare? 


\_Massumat    Ameena     Khatoor     v. 
Radhahenod  3Iisser~\     -     -     -    261 

10.  Semhle. — There  is  no  Eegulation 
which  requires  a  party  to  appeal 
from  interlocutory  decrees  ;  and  in 
an  appeal  to  the  Judicial  Com- 
mittee, from  a  decree  adjudicating 
upon  the  whole  suit,  the  propriety 
of  interlocutory  decrees  made  in 
the  course  of  the  suit,  thongh  ac- 
quiesced in  and  submitted  to  at 
the  time,  may  be  called  into  ques- 
tion. [^Ilaharajah  Moheshur  Siny 
V.       The      Bengal        Government^ 

283  ; 

1 1.  When  a  case  is  brought  by.ap_ 
peal  before  the  Judder  Bexoanny 
Court,  the  whole  cause  is  before 
that  Court,  although  the  appeal  is 
limited  to  a  single  issue.  A  cross 
appeal  is  not  necessary'.  {Pran- 
nath  Roy  Chowdry  v.  RooJcea  Be- 
guni] 323 

12.  Two  sets  of  Defendants  severed 
in  defence(theu*  interests  involving 
an  alternative  as  to  which  was  re- 
sponsible to  the  Plaintiff),  and  the 
Court  below  fixed  one  set  of  the 
Defendants  with  the  liability .  Upon 
an  appeal  in  which  the  Plaintiff 
was  made  sole  Eespondent,  the 
other  Defendants  were  held  en- 
titled to  appear,  and  to  lodge  a 
separate  case.  \^The  East  India 
Company  v.  Roiertson~\     -     -     361 

13.  By  the  procedm-e  of  the  native 
Courts,  the  value  of  the  suit  for 
the  pm-pose  of  the  stamp  duty  is 
assessed  at  three  times  the  annual 
rent  payable  to  Government  in  re- 
spect of  the  property   sued   for.! 
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Held  on  an  ex  parte  petition  for 
leave  to  appeal,  in  a  case  in  which 
the  value  was  laid  in  the  plaint  as 
being  under  Es,  10,000,  that  as 
the  calcnlation  was  estimated  with 
reference  to  the  stamp  duty  only, 
leave  to  appeal  would  be  granted 
conditionally,  upon  the  production 
of  satisfactory  evidence  in  India  by 
the  Petitioner,  and  transmitted 
with  the  transcrij)t ;  that  the  real 
or  marked  vahie  of  the  property 
exceeded  E,s.  1 0,000,  otherwise  the 
leave  granted  to  be  null  and  of  no 
effect.  \2L)liun  Lall  Soohil  v. 
Bchee  Bass']  -.----  428 

14.  The  Judicial  Committee,  in  ap- 
peals from  the  native  Courts  in 
India,  will  look  to  the  broad  prin- 
cijiles  of  justice,  and  discourage 
mere  technical  objections,  which 
do  not  affect  the  merits  of  the 
case,  and  more  especially  will  dis- 
countenance the  introduction  of 
objections  that  may  have  occurred 
in  the  course  of  litigation,  but 
were  not  raised  at  the  commence- 
ment of  the  suit.  \^The  Zemindar 
of  Ramnad  v.    llie    Zemindar    of 

Yettiapoorani]     -     -     -     -     -  441 

1 5 .  Five  separate  suits  were  brought 
by  the  same  Plaintiff  against  tlie 
same  Defendants,  in  which  the 
same  question  of  law  was  raised. 
The  amount  involved  in  each  suit 
was  under  Rs.  10,000,  the  appeal- 
able value,  although  in  the  aggi-egate 
the  amount  claimed  exceeded  that 
sum.  Leave  to  appeal  in  the  five 
suits  gi'antedupon  the  understand- 
ing that  the  parties  consented  within 


two  months,  by  a  proceedingbof  ore 
the  Siidder  Dewanny  Adawhit,  to 
abide  by  the  decision  of  the  Privy 
Council  in  the  first  appeal,  as  go- 
verning  the  four  other   appeals, 
when  the  Registrar  of  the  Sadder 
Dewanny  Adairlutvrns  to  transmit 
only  the  transcript  of  the  first  suit, 
otherwise  the  five  transcripts  to  be 
remitted  in  the  ordinary   course 
[Baboo    Gopal    Lall    Thakoor   v. 
Teluh  Chundcr  Rai]-     -     -     -  548 
16.  The  value  of  the  subject-matter 
in  dispute, thovigh  laid  inthe  plaint 
at  a  sum  exceeding  the  minimum 
amount,  Es.  10,000,   provided  by 
the  Order  in  Council  of  the  10th 
of  April,  1 836,  was  reduced  on  cal- 
culation by  the  Zillah  Judge  to  an 
amount  under  that  sum,  and  the 
finding  was  upon  the  merits  for  the 
Plaintiff  (the  Ai^pellant)  for  such 
reduced  sum.     Upon  a  cross  ap- 
peal, the  Sudder  Court  dismissed 
the  entire  claim,   on  the   ground 
that   the  matter  in  dispute  was 
undertheappealablevalue,refu3ed 
leave  to  appeal  to  England.    Upon 
special  petition,  leave  to  appeal 
allowed,    the    Plaintiff   claiming 
to  open  the  question  of  the  value 
of  the  subject-matter  in  cj^uestion, 
calculated  by  the  ZUlah  Judge. 
\_Prannath  Roy   Choicdry  v.  Ranee 

Surnomoyee'] 55S 

n.  The  Supreme  Court  at  3tadras 
admitted  an  appeal  to  the  King  in 
Council  after  the  expiration  of  six 
months  from  an  original  decree. 
Held,  that  the  Court  was  not  au- 
thorized by  the  Madras  Charter  of 


^ 


bOr 
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1800.  f-roatingthe  Supreme  r'ourt. 
to  ^rant  leave  to  appeal. 
Upon  a  special  appliratiou  to  the 
King  in  Council,  founded  upon  the 
fact  tK..cthe  uniform  practice  of 
the  Supreme  Court  at  Madras, 
though  upon  an  erroneous  con- 
struction of  the  Charter,  was  to 
admit  only  appeals  upon  a  final 
decree, leave  to  appeal  was  granted  i 
by  the  Privy  Council.  [The  East 
India   Company  v.  Syed  A//y]   555 

RA.r. 

See  '•  HiXDOO  Kvw."  1. 
'■  Law  of  Xatioxs,"  2. 
RAJPOOTS. 
See  '•  Caste." 

'•  Hindoo  Law,"  1. 
EAMNUGGER. 
(Succession  to  the  JtaJ  of.) 
SV^  '■  Hindoo  Law."'  1. 

RATIFICATION. 

An  act  done  by  an  agent  of  the  Go- 
vernment, though  in  exi-e.ss  of  his 
authority,beingratitied  and  adopt- 
ed by  the  Government,  held  to  be 
equivalent  to  previous  authority. 
[^The  Secretary  of  State  in  Council 
of  India  v.  Kamaekee  Boye  Sahaha~\ 

476 

REDEMPTION. 

See    ■'  MORTGAGK." 

"Tender." 


REFUND. 

Of  excess  of  subscriptions   paid  to 
Madras  annuity  fund. 

See  '■  Akncity." 

RELEASE. 

A  letter  in  the  nature  of  a  guarantee, 
wholly  in  the  handwriting  of  A., 
written  upon  stamped  paper,  sealed, 
but  not  signed  or  attested  by  wit- 
nesses, or  registered,  to  .B.,  a  co- 
Plaintiff  with  A.,  undertaking  to 
indemnify  B.  from  costs,  if  he 
would  join  as  a  co-Appellant  with 
A.  in  an  appeal  to  Knyland,  esta- 
blished, and  held  to  operate  as  a 
release  in  an  action  hi-oughtby-4.'« 
heirs  against  B.  to  recover  hx&pva 
rata  share  of  the  costs  of  the  ap- 
peal. ^ Bunwaree  Lai  v.  Maharajah 
Hetnarain  Sinyj  -  -  -  -  148 
See  "  Joint  Hindoo  Family." 

RESTORATION. 

(Of  appeal.) 
See  '•  Appkal,"  2. 

RESUMPTION. 

See  '•  Amaram." 
"Enam." 
•'  Parties." 

"  Review  of  judgment." 
REVERSAL. 
Of  decree  of  Court   below,  with 
costs. 

See  '•  iVactiie,"  7,  8. 


INDKX. 
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REVIEW  OF  .1  LTDGMl^XT. 

Ben.  Ties;.  III.  of  1828.  aec  i,  ol.  5. 
extonls  the  rules  prescribed  by 
Be,t.  R-g.  XNIVI.  ot'  181  1,  d.  4. 
regarding  reviews  of  judgment  in 
the  Stidiler  Deu^ann//  Court,  to 
proceodiugs  by  the  Special  Com- 
missioners in  revenue  cases. 

Held, — First,  that  under  the  2nd 
and  3rd  sections  of  the  latter 
Rggulatlon.  the  pi'ocedure  of  the 
Siidder  Ddivanny  Court,  in  grant- 
ing i*evie\v  of  its  judgment,  was  to 
bo  applied  to  judgments  of  the 
Special  Commissioners  in  i-esump- 
tion  cases. 

Second.  That  in  accordance  with 
tliose  rules  a  delay  of  five  years  and 
a  half  by  Grovernmeut  in  applying 
for  a  review  of  judgment,  without 
satisfactory  cause  being  shown  for 
the  delay  in  pre.sentiug  a  petition 
of  review,  was  fatal ;  and  an  Order 
granting  a  review  made  by  two  of 
the  Siidder  Judges  sitting  as  Spe- 
cial Commissioners  of  Revenue 
nnder  Ben.  Reg.  Ill  of  1828.  and 
all  proreeding.s  subsequently  taken 
uuder  it,  reversed  on  appeal  by  the 
Judicial  Committee  of  the  Privy 
Council,  as  having  been  from  the 
long  delay  improperly  granted. 

Difference  betweena'review  of  judg- 
ment and  an  appeal  e.xplained. 

The  primary  intention  of  granting  a 
review  is  a  reconsideration  of  the 
same  subject  bj'  the  same  Judge, 
in  contmdistinction  from  an  appeal 
which  is  a  hearing  before  another 
Judgre. 


A.  review  before  another  .fudge  i>  an 
exi'eption.  and  is  only  jillawod  e.r- 
H-'imifafe,  as  in  tiie  »;ase  ot  di-ath 
or  removal.  [Muharujch  Mohc- 
nhur  Siiiij  V.  TJu:  Heiifjal  Govern- 
ment] 28,3 

REVIVOR. 

After  an  appeal  to  ^/iy /it/if/,  and  be- 
fore any  petition  of  appeal  waa 
lodged,  the  appeal  abated  by  the 
death  of  the  Appellant.  Appeal 
revived  by  the  Appellant's, special 
administratrix,  i^  Troup  and  others. 
V.  The    East   India  Coinpany~\    104 

SECURITY  FOR  COSTS. 

Ben.  Reg.  XIV.  of  1829.  sec.  2,  el.  1 , 
enacts,  that  every  person  being  an 
inhabitant  of  a  foreign  territory, 
shall  be  required  to  furnish  .secu- 
rity for  cost ;  si»'h  security  to  be 
furnished  bj'  a  Plaintiff,  or  Appel- 
lant, within  six  weeks  of  the  date 
on  which  his  plaint  or  appeal  is 
filed  ;  and  that  unless  such  secu- 
rity be  so  furnished,  the  suit  of 
such  person,  if  Plaintiff,  should 
not  be  proceeded  in.  or  appeal  ad- 
mitted, unless  he  had  furnished  the 
necessary  security  to  cover  costa 
in  the  appeal. 

Appeal  to  the  Sitddi-r  Court  from,  a 
decree  of  the  Zillah  Court  by  a 
party  then  temporarily  absent  in 
England,  but  having  real  estates 
and  factories  within  the  jurisdiction 
of  the  Court.  No  security  was 
furnished  by  the  Appellant's  Va- 
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Xv^'/williiusixweelvs  aftor  lodging 
tho  appoal.   Tho    Eospoudout    in 
the  first  instance,  put  in  an  answer 
to  the  reasons  of  appeal  tiled  by  the 
Appellant,  but  afterwards  filed  a 
petition   for  dismissal,     for  non- 
compliance with  the  requirement 
oiBen.  Eeg.  XIV.,   1829,  sec.  2, 
el.  1 ,   contending  that  the  Appel- 
lant was  a  re.sident  in  a  foreign 
territory,  and  had  not  furnished 
security  within  six  weeks   as   i-e- 
quired  by  that  Regulation.     The 
Sadder  Court  held,  that  such  secu- 
rity ought  to  have  been  furnished 
by  the  Appellant,  who,  residing  in 
England,  pendsntee  lite,   was  to  be 
considered  as  resident  in  a  foreign 
territory  within  the  meaning  of  the 
Eegulation,  and  dismissed  the  ap- 
peal. 
Suchjudgment  reversed  on  appeal  by 
the  Judicial  Committee,  and  the 
suit  remitted  to  India  for  trial,  on 
the  ground  that  the  Sadder  Court 
had  not,  by  Regulation  XIV.  of 
1829,   any  power   ex  mero   mat  a, 
to  dismiss  the  appeal,  (1)  as  the 
Appellant  was  guilty  of  no  default 
under  that  Regulation,  not  having 
been  called  upon  by  the  Respon- 
dent or  the  Court  to  furnish  spi^mi- 
rity  for  costs ;  (2)  or  of  laclies,  in 
not  voluntarily  ofltering  security  ; 
the   Regulation   providing   only, 
that  a  suit,  or  appeal,  shoidd  not 
be  proceeded  with,  until  security 
was  furnished.     [  JFise  v.  Jughun- 
dooBose'] 431 


SEPAR.VrE  RESPONDENTS. 

See  "  Practice,"  12. 
SOLUNAMAH. 

A  deed  of  partition  of  a  Zemin- 
darij  between  two  brothers,  car- 
rying into  effect  a  Solanamah 
and  family  arrangement  to  put  an 
end  to  litigation  previously  en- 
tered into  by  their  father,  and  for 
a  division  of  the  family  estates, 
upheld. 

Such  a  deed  can  only  be  set  aside 
upon  strong  evidence,  either  of 
mistake,  inequality,  undue  in- 
fluence, coercion  or  fraud,  \_3fa- 
harajah  Jfetnarain  Sing  v.  Baboo 
Modnarain  Sifig^     -     -     -     -  311 

SPECIAL  CO^IMISSIONERS- 
(Power  of,  in  revenue  cases.) 
See  "  Review  of  judgmext." 

SOVEREIGN  RIGHTS. 
See  "  Law  OF  nations." 

STAMP. 

1 .  Whether  the  stamp  upon  the  plaint 
required  by  Ben.  Reg.  X.  of  1829, 
sec.  17,  being  for  fiscal  purposes 
only,  is  conclusive  of  the  value  of 
the  property  sued  for.  Qucere? 
IMussumat  Ameena  Khatoor  v. 
Radhahenod  Misser']     -     -     -    261 

2.  The  amount  of  the  stamp  upon  the 
plaint  is  not  conclusive  of  the  value 
of  the  subject-matter  of  the  suit. 
\_Mohan  Ball  Sookul  v.  Behee  Bass'] 

428 
See  "  Practice,"  13. 
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SUIT. 

1 .  In  a  suit  iu  which  the  only  points 
in  issue  were  the  validity  of  a  deed 
of  adoption  and  a  charge  of  mis- 
conduct to  deprive  a  Hindoo  widow 
of  her  marital  rights,  the  Courts 
in  India  decided  that  the  deed  was 
forged,  and  that  the  widow  had 
committed  no  act  to  forfeit  her 
rights,  and  further  declared  that 
the  Plaintiff  was  entitled  to  succeed 
at  her  death  to  the  estate  as  heir. 
Such  decree  reversed,  as  the  de- 
claration as  to  heirship  was  ultra 
t;«-#5,  the  proper  parties  not  being 
before  the  Coiu-t,  and  the  suit  not 
raising  that  qiiestion.  [Soondur 
Koomaree  Dehheea  v.  Gudadhur 
Per  shad  Tewaree]     -     -     -     -    54 

2.  By  widow  authorized  to  adopt  a 
son,  before  adoption,  in  her  charac- 
ter as  widow.  [Bamundoss  Mooker- 
jea  V.  Mussaimit  Tarinee]  -     -    1 69 

3.  In  a  suit  to  recover  real  estate,  the 
amount  of  the  stamp  is  not  conclu- 
sive of  the  value  of  the  subject- 
matter.  \^Mo]mn  Lull  Soohil  v. 
Bebee  Doss'] 428 

SUPPLEMENTAL  SUIT. 

To  carry  into   effect   decree   of   the 

Privy  Council. 

See  "Limitation-  of  suits,"  2. 

TENDER. 

Payment  into  Coiu't  of  the  mortgage - 
money  by  the  occupant  of  the 
mortgaged  property,  accompanied 
with  a  protest  and  a  threat  of  legal 
proceedings  to  recover  the  amount 


paid  into  Court,  is  not  a  good  ten. 
der,  or  such  a  tender  as  is  conteni- 
l^lated  by  tlie  IJoi.  Eeg.  XVII.  of 
1806,  sees.  7  &  8. 
Section  7  of  Ben.  Eeg.  XYII.  of 
180G,  provides  for  the  equitable 
right  of  redemption  "to  the  mort- 
gagor and  the  owner  of  such  pro- 
perty, or  his  legalrepresentative." 
Whether  a  tender  of  the  iiiortgage 
money  and  interest  by  a  stranger, 
though  in  possession  of  the  mort- 
gaged property,  is  a  good  tender. 
Qucere?  [^Prannatk  Roy  CJiow- 
dry  V.  RooJcca  Beguni]     -     -      323 

TENUEE. 

See  "  Amabam." 

"Exam." 

TIME  BAEGAINS. 

See  "IXTEREST." 

ULTEA  VIEES. 

See  "SriT."  1. 

USAGE. 

"Where  a  usage  was  established,  by 
which  it  appeared  that  interest  was 
paid  upon  opium  wager-contracts- - 
IIeld,thataccording  to  such  usage, 
interest  ought  to  have  been  allowed 
upon  the  principal  sum  recovered 
in  an  action,  and  the  judgment  of 
the  Supreme  Court  at  Calcutta  re- 
fusing interest,  reversed  on  that 
ground. 
In  respect  to  evidence  of  mercantile 
usage,  to  support  such  a  ground, 
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there  needs  not  either  the  anti- 
quity, the  uniformity,  or  the  no- 
toriety of  oustom,  which  in  reapect 
of  all  these  grounds,  becomes  a 
local  law.  The  usage  may  still  be 
in  course  of  growth  ;  it  may  re- 
quire evidence  f(n'  its  support  in 
each  case  ;  but  in  the  result  it  is 
enough  if  it  appear  to  be  so  well 
know.'i  and  acquiesced  in,  that  it 
may  be  reasonably  presumed  to 
have  been  an  ingredient  imported 
by  the  parties  into  their  contract. 
[^Jtiifffomohun  Ghose  v.  Manick- 
chund] 263 

VERBAL 

Power  to  adopt. 
See  "  Hindoo  Lvw,"  2. 


WAGER  CONTRACTS, 
See  "  Interkst." 

WAIVER. 

S'mble. — The  putting  in  an  answer 
to  the  appeal,  before  objecting  to 
the  want  of  security  for  costs, 
operates  as  a  Avaivor  by  the  Re- 
spondent for  the  want  of  security 
for  costs, required  by  Ben.  Kog.  XTV. 
of  1829,  se;-.  2,  c.  1.  [  Jin'sc  v.  Juj- 
bundoo    Bos']     -  -     -      -     -     431 

WIDOW. 

(Hindoo.) 

See   "  Hindoo  lvw,"'   2,  3. 

"  SciT." 


THE    EXD. 


r^AN'-? ALORE  Examiner  Tbess. 
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